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Street  v.  Street. 


(An  Appeal  from  the  Conststonal  Episcopal  Court  .^^^^s. 

^  Tf     ^       \  MichaelmoM 

Of  Lseter.)  jb^. 

,  2d  Sesflioiu 

J.  HIS  was  an  appeal  by  tl^e  husband  from  an  allots  Sentences  of 

ment  of  permanent  alimony  to  tbe  wife,  made  by  the  He§n  to  "the 

Consistorial  Episcopal  Court  of  Exeter ;   where  the  JSSaS^^^ 

wife  had  obtained  a  sentence  of  divorce  from  the  huft-  ^^A^ttobe 

band  by  l-eason  of  adultery.  X^"^^ 

Judgment.  t^Zl^J 

Sir  John  Nicholl.  Z^Xe 

In   this   suit,  which  was  originally  depending  in  Jn"2id1oSe 

the  Consistory  Court  of  the  Lord  Bishop  of  Exeter,  ^^^^  for  per- 

•^  *  maneiit  alimo- 

the  wife,  the  respondent,  has  obtained  a  sentence  of  "y  prononnced 

against,  and 

divorce  from  the  husband,  the  appellant,  by  reason  of  the  cause  re* 
adultery.     The  appellant  acquie3ces  in  the  sentence  so 
far.     But  the  wife  has  also  been  allotted  the  sum  of 
360/.  per  annum,  payable  by  the  husband  as  for  per- 

VOL.  II.  A 


Strbbt 

V. 

Strebt. 


2  CASES   DETERBilNED    IN   THE 

1823.  manent  alimony.  It  is  this  allotment  of  alimony  which 
Term. "  '^®  hasband  objects  to ;  and  from  which  he  has  pro- 
secuted the  present  appeal. 

I  am  still  of  opinion,  as  in  the  case  of  Cook  and 
Cook  (a)  to  which  I  have  been  referred,  that  it  re- 
quires a  strong  case  to  disturb  the  sentence  of  the 
local  ordinary  upon  a  question  of  alimony.  If  that 
sentence  were  extreme  either  way,  the  Court  would, 
undoubtedly,  interfere;  in  the  one  case  to  modify  or 
reduce,  and  in  the  other  to  augment,  the  alimony,  so, 
in  either  case,  on  that  supposition,  egregiously  mis- 
allotted.  But  it  is  not  any  mere  slight  difference  of 
opinion  as  to  the  propriety  of  the  allotment  in  point  of 
amount,  which  would  justify  this  Court  to  itself  in  ex- 
ercising such  an  interference ;  and  for  this  reason,  in 
particular.  The  Court  below  must  have  been  better 
informed  than  this  Court  can  be,  with  respect  to  the  real 
merits  of  the  whole  case,  as  between  the  parties.  It 
had  better  means,  consequently,  of  forming  its  judg- 
ment upon  the  question,  agreeably  to  those  general 
principles  of  equity  which  are  nearly  the  only  ones  ca- 
pable of  being  brought  to  bear  upon  this  species  of 
question.  For  instance,  the  Court  below  had  means 
of  estimating  the  true  nature  and  degree  of  the  hus- 
band's delinquency ;  with  respect  to  which  this  Court 
is,  comparatively,  uninformied ;  for  the  **  process**  only 
includes  that  part  of  the  whole  case  connected  with  the 
subject-matter  of  the  appeal,  in  particular. 

The  appellant,  in  his  answers  to  the  allegation  of 
faculties  admitted  an  income  of  502/.  16^.:  and, 
without   suspecting  him   of  perjury,  I  am  justified 

(fit)  2  Phillimore,  page  40. 
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in  thinking*  him  inclined  to  make  the  best,  in  thos6       1823. 

i*  1  .  •IIP  Michaelmoi 

answers,  of  his  own  case ;  more  especially  trom  a  cir-       Term. 
cumstance  to  which   I  will  presently  advert.     Now 
taking  this  amount  of  income  at  his  own  statement,  I 
am  of  opinion,  that  the  allotment  of  alimony  com* 
plained  of  is,  by  no  means,  e:sorbitant.     Not  that  the 
Court  below  was  not  well  founded  in  rating,  as  it  pro- 
bably did,  the  appellant^s  income  something  higher 
than  he  admitted  it.     For  instance,  in  his  answer  to 
the  4th  article  of  the  allegation  of  faculties,  he  esti- 
mated the  profits  of  his  business,  that  of  a  coachmaker, 
at  250/.  per  annum ;  and  that,  without  exhibiting  his 
books,  or  producing  any  sort  of  vouchers.    But  of  two 
witnesses  upon  the  allegation  of  faculties,  who  should 
seem  to  be  competent  judges,  one  is  of  opinion,  that 
•*  the  appellant's  business  nets  between  3  and  400/." 
and  the  other,  that  ^*  he  does  not  clear  by  it  more 
than  500/.   per  annum."     And  there  was  a  circum- 
stance  in  the  case,  as  already  hinted,  which  fully  jus- 
tified the  Court  in  concluding  that  the  appellant  would 
^o,  at  least,  the  utmost  warrantable  length,  for  the 
advancement  or  maintenance  of  his  own  interest.    The 
appellant  had  sworn  in  his  answers  that  the  respondent 
was  possessed,  in  her  own  right,  of  certain  premises, 
which   he,   the  appellant,  was  ready  and  willing  to 
take,  for  a  term  of  years,  at  a  net  rent  of  30/.     But 
it  was  in  proof,  that  on  the  respondent  offering  to 
close  with  this  proposal  of  the  appellant,  he  not  only 
i-efused  to  take  the  premises  in  question  at  a  net  annual 
rent  of  30/.,  but  said,  that  "  he  would  have  nothing 
to  do  with  them,  at  any  price,"     Lastly,  these  pre- 
mises themselves  were  swoni  by  a  builder  and  surveyor 
not  to  be  worth  more  than  16/.  5^.  per  annum,  net 

a2 
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18M.  rent.  And  upon  this  evidence  the  Court  which  had 
Term.  ffiven  credence,  in  the  first  instance,  to  the  husband's 
statement,  in  allotting  the  alimony,  pendente  lite^ 
afterwards  directed  the  additional  sum  of  !/•  2^,  Qd. 
per  month  to  be  paid  to  the  wife  :  being  the  monthly 
difference  between  the  real  value  of  these  premises  so 
ascertained,  and  that  sworn  to  by  the  husband;  at 
which  the  Court,  as  I  have  said,  had  been  content  to 
take  them,  in  allotting  the  alimony,  pendente  lite,  at 
the  commencement  of  the  suit. 

But  taking  the  husband's  statement  as  correct,  what 
is  the  result  ?  The  joint  income  of  the  parties  is 
527/.  per  annum,  the  wife  appearing  to  be  possessed 
of  a  separate  income  of  25/.  per  annum,  in  her  own 
right.  Add  to  this,  the  annual  sum  of  160/.  payable 
to  the  wife  by  the  husband  under  the  sentence  ap- 
pealed from;  and  the  wife's  annual  income  is  185/. 
leaving  that  of  the  husband  342/.,  nearly  double  that 
of  the  wife.  She  has  rather  more  than  two-fifths  of 
the  whole ;  no  unusual  proportion,  for  courts  have,  not 
unfrequently,  given  a  moiety,  and  surely  not  an  ex- 
cessive proportion  in  a  case  like  the  present.  For  the 
husband,  in  this  case,  had,  originally,  no  property. 
He  seems,  at  least,  to  be  indebted  for  all  his  prosperity 
to  this  marriage  (a)  from  the  obligations  of  which  he 

(a)  It  was  in  evideDce  for  the  respondent,  that  Street  the  ap* 
pellant  was  an  apprentice  to  his  wife*s  first  husband,  and  that  he 
had  no  property  at  the  time  he  married  her.  On  the  other  hand, 
however,  it  was  sworn  by  the  appellant,  that  the  wife's  whole  pro- 
perty at  the  time  of  the  marriage,  had  been  settled  upon  her,  to 
her  own  separate  use,  that  her  business,  at  the  time  of  the  mar- 
riage, produced  very  little  profit,  and  that  its  afterwards  becoming 
more  profitable  was  solely  owing  to  bis  industry  and  perseverance. 
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has  broken,  and  the  duties  of  which  he  has  neglected       1823. 
to  fulfil.  j^,^^ 

But  the  parties  have  one  child,  a  daughter,  and  it 
appears  in  the  process,  by  the  appellant's  answers  to 
the  allegation  of  faculties,  that  he  pays  for  the  edu- 
cation and  maintenance  of  this  daughter  (pursuant  to 
a  stamped  agreement)  the  sum  of  200/.  per  annum, 
which,  **  under  the  degrading  circumstances  of  her 
late  situatioti,  cannot  be  less :"  and  the  appellant 
claims  that  his  income  of  502/.  shall  be  taken,  less  the 
mm  of  200/.  per  annum,  which  he  so  pays  for  this 
daughter's  maintenance  and  education.  Of  what  these 
''  degrading  circumstances*'  alluded  to  in  the  process 
are,  this  Court  is,  judicially,  uninformed  (a) ;  but  the 
local  ordinary,  though  probably  better,  in  fact,  ac- 
qmunted  with  them,  declined  acceding  .to  the  hus- 
l)and's  prayer  in  this  behalf.  It  is  quite  impossible  for 
this  Court,  uninformed  as  it  is  on  the  subject,  to  pro- 
nounce that,  in  so  doing,  he  acted  erroneously.  It  is 
equally  so  to  maintain,  that,  independent  of  this,  or 
upon  general  considerations,  the  father's  improvident 
bargain  with  respect  to  the  child,  can  operate,  any 
way,  to  the  prejudice  of  the  mother;  Upon  the  whole, 
nothing  before  the  Court  enables  it  to  pronounce  that 
the  sentence  appealed  from  was  founded  upon  a  view 
x)f  the  case  at  all  erroneous ;  under  which  impression 
it  is  the  duty  of  the  Court  to  affirm  it,  and  to  remit 
the  cause.  Sentence  affirmed. 

(a)  At  the  hearing,  affidavits  were  tendered  on  the  part  of  the 
appellant,  stating  that  his  daughter,  at  the  age  of  15,  had  eloped 
from  EiLeter  with  a  strolling  player,  at  tbe  mother's  instiga« 
tioo,  drc.  &c.  But  the  counsel  for  the  respondent  objected  to  the 
admisaion  of  these  affidavits^  and  the  Court  sustained  their  objeo- 
lion,  and  refused  to  permit  the  affidavits  to  bo  read. 
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1823. 
^'aw'"     IN  THE  PREROGATIVE  COURT  OF  CANTERBURY, 


4th  Session. 


Curling  v.  Thornton. 
(In  the  Goods  of  the  late  Colonel  Thornton.) 


An  aiiegatson,  ThOMAS  THORNTON,  Esq,  the  party  deceased 
eondidit^svLg"  in  this  causc,  died  at  Paris,  in  the  month  of  March, 
^11  oif  a  Bri-  1823.  Probate  of  his  will  being  opposed  on  behalf 
jectto  bein-  of  his  widow  and  relict,  it  was  propounded,  by  his 
lawof  FraDce;  exccutor,  in  a  common  condidit.  The  present  ques- 
mnd'of^which*  ^^^^  arose.  On  the  admission  of  an  allegation,  tendered 
waSTi^ged  to  ^J  *^®  widow,  responsive  to  that  plea. 
"^donUcUed  "^^^^  allegation  pleaded,  in  substance, 

Md^tKi         ^-  ^''^^  ^^^  ^^^^  Thomas  Thornton  went  from  Eng- 
effect  of  that    j^nd  to  France,  about  the  end  of  the  year  1815,  and 

iDTalidity  was  '  ^  ^  *^  ' 

to  defeat  its    foj*  a  Considerable  time  resided  in  that  kin&fdom-* 

claim  to  pro*  ° 

bate  in  the     that  havinsf  determined  to  settle  there,  he  arransred  all 

courts  of  this  i%.  .        .        1  •  /• 

country— re-    his  affairs  in  this  country,  "  so  far  as  was  necessary 

or  practicable,  and  towards  the  end  of  the  year  1816, 
finally  withdrew  therefrom,  as  a  permanent  place  of 
abode,  and  fixed  his  place  of  residence  at  Paris — thaf, 
in  pursuance  of  such  determination,  and  in  order  to 
acquire  civil  rights  as  a  domiciled  inhabitant  of  tliat 
kingdom,  he  applied  for,  and  obtained,  a  "  Royal 
Ordinance,"  bearing  date  30th  January,  1818,  per- 
mitting him  to  "  establish  his  domicil  in  France," 
and  securing  to  him  '*  the  enjoyment  of  all  civil 
rights  so  long  as  he  should  continue  to  reside  in 
France*' — thaiy  from  the  time  when  the  said  deceased 
obtained  the  said  Royal  Ordinance,  he  continued, 
constantly,  to  reside  in  France,  until  his  death,  in 
March,  1823 ;  save  that  once  only,  happening  in  Sep- 


PREROGATIVE   COURT   OF   CANTERBURY.  1 

tember  or  October,  1818,  he  visited  this  country  on       1823. 
matters  of  business ;    and,  having  remained  here  only  -""^p***""* 
so  long  as  such  business  required  his  presence,  im-     s^/^/ 
mediately  returned  to  Prance— /Aaf  nearly  the  whole    C"*'^"* 
of  his  moveable  effects  were  removed  to  France,  and  Thoe«to». 
that,   in  July,   1817,   he  purchased    a   considerable 
landed  estate  in  that  kingdom,  and  assumed  the  title 
of  Marquis  de  Font^,   and  continued  to  occupy  that 
estate  till  his  death,  though  he  had  entered  into  an 
agreement  for  the  sale  thereof  a  year  or  two  preceding 
his  death— /Aaf  the  said  deceased  hs^d  wholly  aban- 
doned all  intention  of  returning  to  England ;  and  that 
his  sole  establishment  was  in  France,  during  the  last 
six  years  of  his  life,  where  he  died,  '^  a  domiciled 
inhabitant  of  that  country  ;*'  and  that,  by  reason  of 
the  premises,   <<  the  personal  estate  of  the  said  de- 
ceased ought    to   be  disposed    of  according    to  the 
laws,    customs,  and  usages,  prevailing  in  the  king- 
dom of  France,  with  respect  to  the  personal  estate 
of  persons  dying  domiciled  therein.'' 

2.  The  second  article  merely  pleaded  the  exhibit 
No.  1.  annexed  to  the  allegation,  to  be  a  true  copy 
of  the  ''  Royal  Ordinance''  mentioned  in  the  pre- 
ceding article. 

3.  That  by  the  laws,  usages,  and  customs  of  France, 
an  alien,  who  shall  have  established  his  domicil  in 
France,  by  virtue  *  of  a  "  Royal  Ordinance,"  is  en- 
titled to  all  the  civil  rights  and  privileges  of  a  na- 
tural-bom French  subject,  during  his  residence  in 
France— -/Aaf  by  the  said  laws,  &c.  the  personal  pro- 
perty of  an  alien,  dying  in  France  so  domiciled,  is 
<<  regulated,  disposed  of,  and  distributed,"  as  if  the 
same  belonged  to  a  natural-born  French  subject  dying 
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1828.  in  France:  and  that  the  said  deceased  havinor  died 

Term,  ^'^  France,  so  domiciled  therein,   his  personal  estate 

^'^'^^^^  *<is  regulated,  disposed  of,  and  distributed,'*  in  the 

"^'*®  same  manner,  and  according  to  the   same  rules,  as 

HOBiiToir«  j£  jijg  same  had  belonged  to  a  Frenchman. 

4.  Thatf  by  the  said  laws,  usages,  and  customs  of 
France,  a  Frenchman,  or  alien  so  domiciled  in  France 
as  aforesaid,  and  dying  therein,  cannot,  by  will,  de- 
prive his  lawful  widow  and  child  of  the  whole  oi 
his  personal  property,  nor  bequeath,  to  his  adulterous 
offspring  and  its  mother,  "  an  hereditary  portion ^^^ 
but,  that  a  will  of  that  tenor  is,  by  such  laws,  &c., 
null  and  void,  to  all  intents  and  purposes  whatsoever. 

5.  That  Thomas  Thornton,  the  deceased,  left  be- 
hind him  Elizabeth  Thornton,  widow,  his  lawful  re- 
lict, and  William  Thomas  Thornton,  his .  natural  and 
lawful  son,  a  minor— /Aa/  by  the  will  pleaded  and 
propounded  in  this  caqse  on  behalf  of  the  executor, 
the  deceased's  lawful  widow  and  child  are  '^  almost 
wholly'^  excluded  from  any  share  of  the  property  left 
by  the  deceased ;  and  that  the  same  is  bequeathed,  by 
the  said  will,  to  an  illegitimate  daughter  of  the  said 
deceased, '  and  to  her  mother — consequently,  that  hy 
the  laws  of  France,  the  said  will  is  null  and  void, 
and  that  the  property  in  question  devolves,  by  suc- 
cession,   upon   the  widow  and  lawful  child,  the  same 

'  as  if  the  said  deceased  had  died  intestata 

6.  That  in  June  last  (1823),  the  said  Elizabeth 
Thornton,  widow  of  the  said  deceased,  applied  to 
the  civil  tribunal  of  First  Resort  for  the  department 

'  of  the  Seine,  at  Parisj  for  letters  of  administration  of 

the  goods  of  the  deceased  in  the  kingdom  of  France, 

^as  dying  intestate  by  the  laws  of  France,  and  was 
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opposed  in  that  application,  by  the  execntor  nam^d  1823. 
in  his  said  pretended  will  (the  parties^  res^ctively^  *  ^^ 
in  this  cause) — that  in  Augast,  1823,  the  president 
Judge  of  the  said  Court,  after  hearing  advocates 
and  solicitors  on  both  sides,  adjudged  the  possess Mn  ''■•»«*'>•• 
of  the  personal  estate  and  effects  of  the  said  deceased 
to  his  said  widow,  and  constituted  her  administratrix 
thereof,  provisionafly^,  or  pending  ^uiV—- but  that  ^*  all 
questions  as  to  the  legality,  operation,  or  effect  of  the 
said  will,  still  remain  undecided  in  the  said  suit, 
though  judgnient  therein  is.  shortly  expected  to  be 
pronounced"  (a). 

7.  8.  The  7th  article  only  pleaded  the  exhibit 
No.  2,  to  be  an  official  copy  of  the  proceedings  afore- 
said in  the  French  court,  on  the  grant  of  administra- 
tion, provisionally,  or  pending  suit,  to  the  widow; 
and  the  8th  was  the  usual  concluding  article* 


The  "Royal  Ordinance*'  being  the  exhibit  No.  T, 
was  as  follows :— 

P&JSFECTUBATE    OF    THE  DEPARTMENT  OF 

THE  Seine. 

Louis,  by  the  grace   of    God,  King  of  France  and 

Navarre,  to  all,  &c. 

Art.  1.  Mr.  Thomas  Thornton,  a  native  of  London, 
.aged  sixty  years,  residing  in  Paris,  is  admitted  to  es- 

(a)  AccordiDgly — (subsequent  Lowever  to  the  sentence  in  this 
Court,  the  Prerogative  Court  of  Canterbury),  the  Court  of  First 
Instance  at  Paris  has  come  to  a  decision,  pronouncing  tlie  will  nvU 
mid  void,  and  condemning  the  executor  in  costs-^h  decision,  perhaps, 
•the  more  extraordinary,  as  British  interests  a/Itme  were  involved 
in  the  question :  for  no  French  subject  or  subjects,  apparently. 
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IMS.      tablish  his  domicil  in  Francey  for  the  purpose  of  en* 
JfewT**  j^yiog  »11  civil  rights,  so  long  as  he  shall  continue  to 
^^v^/     reside  therein. 

CuALme         j^^^^  2.  Our  keeper  of  the  seals,  minister,  secretary 
Tborjitov.  ^f  gti^t^  j,^  Ij^^  department  of  justice,  is  charged  with 
the  execution  of  the  present  ordinance,  which  shall 
be  asserted  in  the  bulletin  of  laws. 

Done  at  Paris,  30th  January,  A.D.  1817,  and 
of  our  reign  the  22nd. 

(Signed)  Louis. 

The  exhibit  No.  2,  is  omitted,  as  furnishing  nothing 
material  to  the  question  at  issue. 


Judgment. 

Sir  JOHX  NlCHOLL. 

The  present  question  respects  an  alleged  will  of  the 
late  Colonel  Thornton  (a).  It  was  made  and  executed 
in  this  country,  bearing  date  the  2d  of  October,  1818 ; 
and  the  testator  died  at  Paris  on  the  10th  day  of 
March,  1823.  It  begins  as  follows  :  **  This  is  the  last 
will  and  testament  of  me  Thomas  Thornton,  of  Fal- 
coner's Hall,  and  Boythorp,  in  the  East  Riding  of 
Yorkshire;  and  of  the  principality  of  Chambord, 
near  Blois,  and  Pont  le  Roi,  Department  de  St. 
Aube,  in  the  Kingdom  of  France,  £sq.'*  Such  is 
the  testator's  description  of  himself  in  the  heading  of 
this  instrument.    The  instrument  itself  gives  and  be« 

were  entitled  to  the  deceased's  property,  or  to  any  part  of  it,  in 
either  alternative ;  in  that  of  the  will  being  pronounced  for,  or 
in  that  of  the  deceased  being  held  to  hare  died  intestate. 

(a)  The  deceased  was  commonly  known  as  Colonel  Thornton » 
baying,  formerly,  been  Lieutenant-Colonel  of  the  Second  Regi« 
ment  of  York  Militia. 
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qaeathes  all  the  testator's  real  and  personal  property  1823. 
to  his  executors^  in  trust,  for  payment  of  his  funeral  Term. 
expences,  debts,  and  legacies.  It  directs  that  Fris- 
cilia  Duins  shall  be  allowed  to  select  whichsoever  of 
his  houses,  either  in  England  or  France,  she  thinks 
fit,  as  her  residence,  and  shall  have  and  enjoy  all  the 
household  furniture,  plate,  china,  linen,  and  other 
household  effects  which  shall  be  in  and  about  such 
house,  for  and  during  the  term  of  her  natural  life; 
together  with  an  annuity  of  500/.  It  provides  for 
the  maintenance  and  education  of  ThomviUia  Diana 
Rockingham  Thornton,  his  natural  daughter  by  the 
said  Friscilla  Duins,  till  she  attains  her  age  of  twenty f- 
one;  and  gives  her  a  life  interest  in  all  his  pror 
perty  (a),  which  it  strictly  entails,  first  on  her  issue, 
and  in  failure  thereof  then,  successively,  on  different 
branches  of  his  own  family.  It  authorizes  the  trustees 
to  sell  or  exchange  any  part,  or  parts  of  the  real  es- 
tate in  England  or  France ;  but  estates  purchased  with 
the  produce  of  such  sale,  or  those  taken  in  exchange, 
must  be  in  England  only.  It  directs  that  the  surplus 
of  the  personal  property  shall  be  invested  in  the  pur- 
chase of  estates,  but  still,  only  in  England.  Lastly,  it 
provides  that  furniture  (in  general)  and  other  niove- 
able  effects  shall  be  sold,  and  become  a  part  of  the 
surplus  so  to  be  invested,  except  plate,  books,  paint- 
ings, and  drawings,  which  last  shall  be  heir-looms, 
and  belong,  in  succession,  to  the  tenant  for  the  time 

(a)  With  the  exception  of  a  few  pecuniary  legacies,  of  no  great 
Taloe  in  the  whole — among  which,  however,  is  a  hequest  of  lOOiL 
to  the  testator^s  son,  described  in  the  will,  as  the  **  son  of 
Mrs.  Thornton."  B^  the  will,  no  provision  is  made  for  the 
widow. 
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tM3.       being  of   the  entailed    estates.      The  iDstrument  in 

j^z!^  question  is  very  long,  occupying  twenty-eight  sheets 

w^/^^      of  paper;    it  is  drawn  up  in  English,  manifestly  with 

CuRUMo      reference  to  English  forms,  and  the  English  law  ;  and 

n6tt«Toii.    it  ^i^g   regularly  •  executed    by  the  deceased,   in  this 

coufUryy  in  the  presence  of  three  witnesses. 

The  allegation  which  is  offered  on  the  part  of  the 
widow,  and  the  admissibility  of  which  the  Court  is 
now  called  upon  to  determine,  does  not  deny  the 
factum  oi  this  will,  as  I -have  described  it.  What  it 
does  is  this.  It  suggests,  first,  that  the  will  is  in« 
valid  by  the  law  of  France ;  and,  secondly,  that  under 
the  circumstances  pleaded,  the  effect  of  that  inva- 
lidity^ is^  to  defeat  its  claim  to  probate  in  the  courts 
^f  this  country. 

The  counsel  for  the  executors  have  taken  a  sort 
of  general,  preliminary^  objection  to  the  admission 
of  this  allegation,  namely,  thitt  the  question  sought 
to  be  raised  upon  it,  is  not  one  which  this  Court,  a 
mere  Court  of  Probate,  ought  to  entertain.  They 
have  contended,  that  the  will  propounded  in  this 
cause  being  such  as  I  have  described,  and  having 
been  made  and  executed  here,  in  England,  by  a 
British-bom  subject,  is,  abi^lutely,  and  at  all  events, 
entitled  to  probate  in  this  Court,  de  jure,  on  due 
proof  of  ihe  factum  of  the  instrument — ^be  its  effect, 
<or  operation,  what  it  may.  Upon  these  last,  they 
have  argued,  it  rests  not  with  this  Court,  but  with  a 
Court  of  Construction,  the  Court  of  Chancery,  to  de- 
cide ;  which,  being  satisfied ;  First,  That  the  law  of 
France  ought,  in  substance  and  effect,  to  govern  this 
case ;  and  Secondly,  that  that  law  is  what  it  is  pleaded 
to  be  in  this  allegation^  will  make  the  executors  who 
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have  taken  probate  here,  mere  trustees fior  the  benefit       1823. 
of  the  lawful  widow  and  child.     I  am   not  prepared       j^^^ 
to  say,  that  the  objection  so  taken  in  limine  is  quite      ^^v*^^ 
unfounded  j  but  it  may  be  unnecessary  to  settle  that     Corliii* 
point  upon  the  present  occasion.      It  neither  is,  nor  Thormto*. 
can  be,  denied,  that  a  will  of  the  description  of  Co- 
lonel Thomton*s,  is  entitled  to  probate  primd  faciC"^ 
and  that  to  oust  its  title  to  probate,  it  must  not  only 
clearly  appear  to  be  invalid  by  the  law  of  France,  but, 
by  reason  of  such  invalidity,  to  be  also  invalid  by  the 
law  of  this  country.    I  proceed,  therefore,  at  once  to 
inquire  whether  such  would  be  the  just  legal  result 
of  the  facts  stated  in  this  allegation ;   taking  thern^ 
for  the  purpose  of  the  argument,  to  be  not  merely 
capable  of  proof,  but  actually  proved— upon  the  re- 
sult of  which  inquiry  must  plainly  depend  the  question 
immediately  at  issue  before  the  Court;   the  admis-^ 
sibility  namely,  or  the   contrary,  of  the  present  alle- 
gation. 

The  facts  relied  upon  in  the  allegation,  by  way  of 
defeating  the  claim  of  this  will  to  probate^  are  these-— 
that^  in  1815,  the  deceased  went  to  France,  and 
finally  withdrew  from  England  in  1816,  the  following 
year — that^  in  1817,  he  applied  for,  and  obtained^  a 
"  Royal  Ordinance,"  authorizing  him  to  fix  his  do- 
micil  in  that  country,  and  assuring  to  him,  during  his 
residence  there,  the  enjoyment  of  all  civil  rights — that 
he  continued  resident  in  France  from  that  time  till 
his  death  there,  in  March,  1823,  only  once,  in  that 
time,  coming  over  to  England,  merely  to  transact 
matters  of  business  (one  of  such  matters  of  business, 
plainly,  from  its  date^  being  the  making  of  the  will 
in  question)— -finally,  that  he  removed  nearly  all  his 
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1M8.      moveable  effects  to  France,  and  purchased  an  estate 
^  Term!^  or  estates  there,  in  1817,  which  estate  or  estates  he 
actually  retained  to  the  time  of  his  death. 

The  Counsel,  who  argued  in  support  of  this  allega- 
tion, have  cited  a  variety  of  cases  (a)  tending  to  shew, 
sion  to  the      that  the  succession  to  the  personal  estate  of  a  British 
SSe^m  Bri-  subjcct,  dying  domiciled  in  any  part  of  the  British 
&j\ag  dmi-     empire,  is  regulated  by  the  law  of  that  part  of  the 
wrt^Sm      British  empire  which  was  his  domicil  at  the  time  of 
pira,  m^Me,  ^^  death.     Thus,  of  a  Scotchman  dying  domiciled  in 
ffoiat^by'the  '^'^  couutry,    the  effects,   both  Scotch  and  English, 
pi^*of**thc     *^^  *^  ^®  distributed  according  to  the    law  of  this 
pir^whicii     c^*ii^try>  »Dd  not  according  to  that  of  Scotland,  the 
clut'tbe^time  ^^^t^t^^^'s  domicil  of  origin — and  vice  versd.      The 
of  hu  death,  plain  reason   seems  to  be,  that,  of  British  domicils, 
a  British   subject  is   free  to   select  whichsoever   he 
pleases — and,  dying  domiciled  in  any  part  of  the  J5ri- 
tish  empire,  other  his  domicil  of  origin,  intestate^  the 
fair  presumption  is,  that  he  intended  his  property  to 
be  distributed  conformably  to  the  known  law  of  that 
part  of  the  British  empire,  for  which  his  domicil  of 
origin  was    so,  lawfully  as  well  as  in    fact,    aban- 
doned.    Again,  if  a  foreigner  die  abroad,  in  his  own 
country,  leaving  property  here,  as  in  the  British  funds, 
the  succession  to  that  property  is  to  be  regulated  by 
the  law  of  his  own  country,  and  not  by  that  of  Eng- 
land—for  England,  in  such  case,  is  merely  the  locus 

(a)  See  the  principal  of  these,  if  not  all  these,  referred  to  in 
the  case  of  Somerville  v.  Lord  Somerrille,  5  Yes,  750,  et  9tq.  where 
the  various  cases  and  authorities  on  the  subject  of  domicil,  as 
connected  with  this  particular  question  of  succession  to  personal 
property  in  cases  of  intestacy,  are  stated,  and  commented  upon, 
in  the  argument  and  sentence,  at  great  length,  and  with  great 
ability. 
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rei  sita:,  the  law  of  which  has  little  to  do  with  the  ,^  i®23. 

afichaelMil^ 

question  of  distribution,  according  to  modern  deci-       Term. 


sions  (a).    These  are  points  definitively  settled:  but 
no  case  has  been  cited,  conveying  to  my  mind,  that         v. 
a  British  subject  who  has  abandoned  (if,  indeed,  a 
British  subject  can  abandon)  his  Jorum  originis  for 

• 

(a)  This  point  is  said  to  bave  been  completely  settled  in  Balfour 
V.  Scott,  (Lady  Titcbfield's  oase)  in  the  House  of  Lords,  lUh 
April,  1703.  Accordingly  in  the  Annandale  cause  (Bempde  v. 
Johnstone),  3  Ves.  198),  the  Lord  Chancellor  took  the  question  as 
*tcmduded;  intimating,  however,  a  doubt  of  his  own  upon  it,  if  the 
question  was  still  open.  His  Lordship  said,  **  I  am  bound  by  re- 
peated decisions  in  the  House  of  Lords  to  make  the  decree  I  in« 
tend  to  make;  that  the  deceased  had  that  domicil  in  England  that 
decides  upon  the  succession  to  his  personal  property,  and  carries 
the  succession  according  to  the  law  of  England.  The  point  has 
been  established  in  the  cases  in  the  House  of  Lords,  which,  if  it 
was  quite  new  and  open,  always  appeared  to  me  to  be  susceptible 
of  a  great  deal  of  argument:  whether  in  the  case  of  a  person 
dying  intestate,  baring  property  in  different  places,  and  subject 
to  different  laws,  the  law  of  each  place  should  not  obtain  in  the 
distribution  of  the  property  situated  there.  Many  foreign  lawyers 
have  held  (hat  proposition.  There  was  a.  time  when  the  Courts  of 
Scotland  certainly  held  so.  The  judgments  in  the  House  of 
Lords  tauTe  taken  a  contrary  course ;  that  there  can  be  but  one 
law :  they  must  fix  the  place  of  the  domicil,  and  the  law  of  that 
country  where  the  domicil  is,  decides,  wherever  the  property  it 
sitnatad.  That  I  take  to  be  fixed  law  now.  The  Court  of  Ses- 
sion has  eonformed  to  those  decisions ;  according  to  which,  the 
Courts  of  Great  BritaiUi  both  Scotch  and  English,  are  bound  to 
act.** 

In  the  Somenrille  cause,  the  Master  of  the  Bolls  expressed  him- 
self '*  as  having  some  reason  to  think  that  our  Spiritual  Courts 
once  inclined  to  the  Ux  loci  rei  sitiB,  as  well  as  the  Courts  of  Scot- 
land; and  that  thu  might  have  furnished  the  rule  of  decision  upon 
timilar  qoestiooa  lAere,  if  the  authority  of  the  House  of  Lords 
had  not  interfered/'    See  5  Ves.  791. 
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1823.       ^foreign   domicil,  is  liable  to  the   law  of  that  Yb- 
*y^^^^      reign  domicil   for    the    distribution  of  his   property 


CURUMO 

V. 


here 9  even  though  dying  intestate.  I  speak  only  of  his 
property  situate  here  —  for  it  is  obvious  that  the 
TtooRMTov.  Courts  of  this  country,  even  if  entitled  de  jure^  are 
empowered  de  facto^  to  determine  nothing  with  re- 
ference to  the  distribution  of  his  effects  situate  lo- 
cally in  a  foreign  country. 

None  of  the  cases  then,  with  which  I  am  acquainted, 
or  to  which  1  have  been  referred,  are  in  point  to  the 
case  contended  for  by  the  counsel  for  the  widow,  to 
an  extent  beyond  that  which  I  have  already  stated. 
Meantime,  they  go  fully  to  demonstrate  one  things 
namely,  that  the  forum  originis  is  hardly  shifted— 
that  it  continues  at  least  till  it  is  completely  aban- 
doned, and  another  taken..  This  rule  is  to  be  col- 
lected  in  particular  from  the  Somerville  cause  (a), 
where  the  Master  of  the  Rolls  held  the  intestate's 
Scotch  domicil,  his  domicil  of  origin,  clearly  to  pre- 
vail over  his  English  domicil— consequently  holding, 
ths^t  his  personal  property  was  liable  to  be  distributed 
according  to  the  law  of  that  country,  and  not  ac- 
cording to  the  law  of  England;  although  the  intestate 

(a)  <'  The  third  rule  I  shall  extract  ;"*  said  the  Master  of  the 
Rolls,  in  dellveriDg  judgment  in  the  Somerville  cause,  *'  is,  that 
the  original  domicil,  or,  as  it  is  called,  the  forum  origtMu,  or  the 
domicil  of  origin,  is  to  prevail,  until  the  party  has  dot  onlj  ac« 
quired  another,  hut  has  manifested,  and  carried  into  execution,  an 
intention  of  ahahdoning  his  former  domicil,  and  taking  another  as 
his  96le  domicil."    5  Ves.  787. 

^  Namely— from  the  opinions  ddirered  by  Lords  Thorlbw  and  Loagh- 
borongb,  the  fonner  in  Brace  o.  Brace,  the  latter  in  Ommaney  v.  Bingham, 
in  the  Hoase  of  Lords ;  and  fVom  the  cases  and  aatfaorities  referred  to,  and 
hrongfat  forward  in  those  cases. 
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had  bieen  principally  resident,    for  a  long  series   of-      1823. ^ 
years,  and   actaally  died,  in  England.      In  the  So-       Term. 
inerville  cause,   however,   the  question  lay  between      ^f*"^^^ 

.  .  Curling 

itco  domicils,  either  of  which,  as  beinff  both  British,    _     «• 

'  .  Thohwton. 

the  deceased  was  free  to  select.     The  diflSculty  of   a 
British-born  subject  shifting   his  forum  originis  (not 
for  another  British,  but)    for   ^foreign  domicil,  to- 
say  the  least,  must  be   infinitely   greater,  and  more* 
considerable.     It  may  even  be  doubted  whether  this  ^*  Jf^^'x  . 

'^  whether  a  Bri- 

can  be — whether  a  British    subject  is  entitled  so  far. ti»h«nbjectc«ii 
"  exuere  patriamy^   as  to  select    a  foreign  domicil  pai"*"."**  to 

render  his  pro- 

in  complete    dero&fation   of  his   British;    which    he  perty  *er«  u- 

„  ,        .  ,  11.  able  to  diBtri- 

must,  at  all  events,  do,  m  order  to  render  his    pro-  bution  accord- 
perty  in  this  country  liable  to  distribution  according /ore^  law, 
to  3,ny  Joreign  law.     But,  however  that  be,  this  is  hii  iiite3tacy  ? 
certain,  that  the  o/j/y  abandonment  of  his  forum  ori^* 
ginis  by  a  British  subject,  which  is  adequate  to  this 
eflFect,  must  be  a  total  and  complete  one ;    supposing 
him  capable,  that  ii»,  of  any  such  total  and   complete 
abandonment  of  his  forum  originis ;  a  matter  which 
not  only  rests  upon  no  authority,  but  which  is  some- 
what doubtful,  I  think,  even  upon  principle. 

Now  to  what  does  the  case  before  the  Court,' 
viewed-  as  with  reference  to  these  principles,  really 
and  substantially  amount  ?  Stript  of  mere  averment*  . 
of  intention,  as  of  fixing  his  sole  domicil  in  France; 
and  so  forth  (and  such  averments  of  intention,  not 
deducible  from  the  facts  pleaded,  are  of  no  avail 
whatever  in  the  cause),' the  allegation  amounts  to  this—' 
that  Colonel  Thornton,  some  years  prior  to  his  death 
therCf  went  to  reside  in  France,  and,  soon  after,* 
applied  for,  and  obtained  a  "  Royal  Ordinance,"  as- 

VbL.  II.  B 
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lasa.  suring  to  him  certain  privileges,  so  long  as  he  shonld 
Term.  reside  in  France;  and  tkat^  during  his  residence 
there,  he  purchased  an  estate,  or  estates,  (which,  by 
«.  the  way,  he  had  contracted  to  sell,  though  they  are 

pleaded  to  have  been  in  his  actual  occupation  at  the 
time  of  his  death)  assuming  from  this,  or  one  of 
these,  a  territorial  title,  tha^  of  Marquis  de  Pont^.  But 
-WBs  his  British  domicil  completely  abandoned  dur- 
ing this  interval,  and  was  France,  if  his  domicil  (pro- 
perly speaking)  at  all,  his  sole  domicil?  By  no 
means :  this  instrument,  the  will,  itself,  furnishes  preg- 
nant proof  to  the  contrary.  It  proves,  that  the  de- 
ceased never  sold  or  disposed  of  his  mansions  in 
England— -it  proves,  that  he  neither  parted  with,  nor 
removed  to  France,  his  valuable  (I  may  presume  his 
most  valuable)  moveables  even,  as  plate,  books,  paint- 
ings, and  drawings;  for  the  will  makes,  or  purports  to 
make,  these,  heir-looms  upon  his  English  estates. 
In  short,  it  proves,  as  with  reference  to  provisions 
upon  which  I  shall  preseQtIy  observe,  that  the  de- 
ceased, in  his  own  mind  and  apprehension,  never 
ceased  to  be  an  Englishman ;  and  that,  as  this  coun- 
try was  the  place  of  his  own  nativity,  and  personal 
sojourn  during,  by  far,  the  greater  portion  of  his  life, 
so,  to  this  country  it  is  that  he  himself  was  looking  as 
the  fixed  seat  and  permanent  habitation  of  his  suc- 
cessors and  posterity.  Why  upon  t/iese  considerations, 
upon  the  application  of  these  principles,  if  correct, 
to  the  case  before  the  Court  it  can  entertain,  perhaps, 
little  doubt  that  the  personal  property  of  the  deceased 
ought  to  have  been  distributed  according  to  the  law 
of  this  country,  and  without  any  reference  to  that  of 
France,  even  though  he  had  left  no  will,  and  the  case 
had  been  one  of  intestacy. 
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But  the  case  in  question  is  not  a  case  of  intestacy,   j^-..^^^^' 
The  deceased  left  a  will.     Now  admitting,  for  argu-       Term. 


ment's   sake,  that  this  Court  would  have  been  bound     ^ 

CUrlino 

to  defer  to  the  law  of  France  in  the  supposed  case,   ^     •»• 
that  of  an  intestacy^  will  it  necessarily  follow  that  it  Thoagfa  admiN 
is  also  bound  to  defer  to  it  in  the  actual  one,  that  of  a^oSd  ^yno 
the  deceased  having  left  a  will  ?     This,  again,  appears  SathL ^^ 
to  me  somewhat  questionable,    even  upon  principle.  maat*confoIm 
jCases  of  testacy  are  subject  to  different  considerations  uw^cUheilS 
from  those  of  intestacy,  in  this  respect,  for  obvious  ®°  pwnop^t 
reasons.     In  the  latter  case,  for  instance,  the  question 
lying  between  two  domicils,   the  intestate's  property 
is  to  be  distributed  according  to  the  law  of  this,  or 
that,  ia  virtue  of  his  own  implied  directions  to  that 
effect :  to  ascertain  which,  the  real  question  in  every 
mch  case  is,  which  of  the  two  is  it  to  be  presumed 
that  th)e  testator  himself  consider^  to  be  his  domicil? 
But  there  can  be  neither  room,  nor  need  for  any  such 
inquiry  in  the  case  of  a  will :  testacy  supposes,  e.v  vi 
termini f  express  directions  from  the  testator  relative 
to  tha  dispose  or  distribution  of  his  property :  and 
that  kiw  must  obviously  govern,  in  the  case  of  every 
will^  to  which  the  will  itself  is  found  (not  by  a  mere 
casualty,  but  technically,  and,  therefore,   on  the  tes- 
tator's part  designedly)  to  conform— provided,  that  is, 
the  testator  be   entitled  to  a  voice  in  the  premises. 
Heoc^j  it  should  seem  by  no  me^s  to  follow,,  univer-- 
saUy^  even  upon  principle,  that  a  will,  to  be  valid, 
must  strictly  conform  to  that  law,  which  would  have 
regulated  the  succession  to  the  testator's  property,  if 
he  had  died  intestate.     But  whatever  be  the  supposed 
foundation  for  a   different  notion  upon  principle,  it 
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M^^lm      pl*^5"ly ^^sts  upon  no  footing  of  authority.     No  ad- 
Term,       judged  ca.se,    not  even    a  single    obiter  dictum  has 
c^jRLiNo      ^^^^  cited,  which  can  be  taken  to    countenance  that 
Thornton,    ^^^i^u.     In  the  SomerviUe  cause,  for  instance,  it  was 
orop<maatho-  ruled  that,  the  deceased  dyinff  intestate,  the  succes- 

sion  to  his  property  was  to  be  regulated  by  the  law 
of  Scotland.  But  is  it  any  where  hinted,  even  argu^ 
endOf  in  the  long  and  elaborate  report  of  that  cause, 
that  had  the  deceased  left  a  formal,  technical,  will, 
strictly  valid,  in  consequence,  by  the  law  of  this 
country,  its  non-conformity  to  Scotch  law,  under  the 
circumstances,  would  have,  amounted  to  a  total  de- 
feazance  of  that  will?  is  it  any  where  hinted,  in 
other  words,  that  the  deceased  in  that  cause  was  only 
testable  (and  as  to  all  his  property)  in  the  precise 
manner  and  form,  and  subject  to  the  sti^ct  rules  and 
limitations  imposed,  by  the  law  of  Scotland^  upon 
testacy  ?  I  am  confident  that  nothing  occurs  throughout 
that  report  upon  which  such  an  inference  can  be  fairly 
raised.  Not  that  if  it  had  occurred,  it  might  have 
furnisthed  any  rule  of  very  strict  application  to  the 
present  case.  Scotland,  in  the  Somerville  cause,  was 
the  forum  originis.  Here  the  forum  originis  being 
this  country,  and  the  will  being  such  as  1  have  de- 
scribed, it  might  possibly,  at  all  events,  be  entitled 
to  probate  here^  even  though  null  and  void  by  that 
law  (as,  for  instance,  the  law  of  Scotland,  or  of  Jer- 
sey, could  the  deceased  be  argued  to  have  b6en  do- 
miciled they^e),  according  to  the  provisions  of  which 
f  this  Court  would  have  been  bound  to  decree  a  distri- 
bution of  his  efiects,  had  he  left  no  will,  but  died 
intestate. 
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At  the  same  time  it  istrue,  with  all  this,  that  where       1B23; 
property  is  to  be  distributed  under  a  certain  Jaw  in  a       Term. 
case  of  inte^tacVf  it  ouffht  to  be  so  distributed  in  the      ^'^^^^^ 
absence  of  a  will  valid  by,  and  according  to,  that  law.  «. 

fiat  this  rule  only  applies  to  cases  in  which,  there  being  ^he  rule  that 
no  conflict  of  domicils,  it  admits  of  no  question  by  ^'".^^  propcr- 

*  •'    ty  18  to  be  di8- 

what  law  the    case,  whether  ultimately  to  be  deemed  tnbuted  under 

^  a  certain  law, 

one  of  testacy  or  intestacy,  ougfht  to    be   governed,  in  a  caw  of  in- 

¥T  xu-  •       •    1       xu      /      _.  J    J    •  tesucy,itma8t 

Upon  this  principle  the  Court  proceeded  m  a  case  be  so  dutribut- 
to  which  I  shall  presently  advert,  that  of  Nasmyth  (a),  sence  ofawiu 
But  the  Court  is  quite  prepared,  were  it  necessary,  uw,  only  ap- 
to  deny  the  fit  application  of  that  rule  to  a  case  fn Vhicii,  there 
circumstanced  like  the  present;  both  for  reasons  flh^^of^dom^ 
which  have  appeared  and  for  others  to  be  stated  in  by^hich  uie 
the  sequel,  which  may  possibly  render  its  unfitness  of  got^r^d'wb^* 
application  to  the  present  case,  still  more  apparent,  {J^^^*  deemed 
and  still  less  disputable.  ucrorlneTf 

The  case  set  up  on  the  widow's  part,  is  one,  I  have  ^^^^f^^o*^' 
said,  utterly  destitute  of  authority.  On  the  contrary,  qaeation. 
a  case  has  been  cited  by  the  counsel  for  the  executor, 
which  is  pretty  precisely  in  point,  the  other  way.  The 
Duchess  of  Kingston  made  a  will  at  Paris,  which 
(being  neither  holographic,  nor  executed  in  the  pre- 
sence of  two  notaries,  nor  executed  in  the  presence 
ef  two  witnesses  and  one  notary,  but  in  the  presence 
ef  three  witnesses  merely)  according  to  the  the7i  cus- 
tom of  Paris,  [1786],  was  absolutely  null  and  void. 
But  the  testatrix  being,  by  birth,  an  Englishwoman, 
and  the  will  being  in  English,  and  duly  executed  ac- 
cording  to  English  forms,  it  was  not  only  admitted  to 
probate  //ere  (A),  (which  is  ample  to  make  it  point 

{a)  See  note  subjoined  at  the  end  of  this  case,  page  25. 
(6)  Probs^e  was   opposed  Aere,  nan  constat  upon  what  groands, 
bjf  the  next  of  kio.  '  But  the  caa^e  proceeded  uo  fiirther  than  to 
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182a  to  the  question  at  issae),  but  it  was  also  deemed  valid 
*2fer«i.  ^^  France,  if  the  judgment  of  a  French  lawyer  of 
^^^^r^  eminence  (a)  is  to  be  relied  on— whose  opinion  Uo 
9.  that  efiect,  taken  expressly  upon  this  very  case,  is 
printed  and  published  in  the  first  volume  of  the  •*  Ca/- 
lectanea  Juridica.'^  The  Duchess,  however,  had  not 
only  taken  up  her  residence  in  France,  (where  she^ 
abo,  died)  under  *^  letters  patent  registered  in  the 
Parliament  of  Paris,"  couched  in  terms  of  privilege, 
it  should  seem,  full  as  ample  as  Colonel  Thornton's 
**  Royal  Licence,"  but  her  will,  the  instrument  in 
question,  was  actually  inade,  and  executed,  at,  and  in, 
Paris.  Here  the  will  was  made  in  England— during 
the  testator'^  stay  in  which,  his  French  domicil  was 
at  least  suspended ;  and  his  rights  as  a  British  subject^ 
supposing  them  to  hare  been  ever  waived  or  forfeited 
by,  clearly  reverted  to  him. 

And  this,  by  the  way,  together  with  some  pro- 
visions of  the  will  itself,  upon  which  the  Court  is 
pledged  to  advert,  suggests  another  principle  fairly 
invocable  into  the  case,  and  by  which,  were  it  neces* 
sary  again,  the  claim  of  this  will  to  probate,  might  be 
still  further  strengthened  and  sustained. 

Jt  is  said,  in  substance,  by  Lord  Mansfield,  in  the 
case  of  Robinson  and  Bland,  as  reported  by  Mr.  Jus^ 
tice  Blackstone  ( &),    that    contracts  are    to  be   ex- 

the  examination  of  witnesses  on  a  common  amdidit  propounding 
the  will.  The  opposition  of  the  next  of  kin  was  then  withdrawn : 
and  the  Court,  thereupon,  in  lt91,  decreed  probate  to  the  exe- 
cutors. 

(a)  Monsieur  Target.  See  CoUectanea  Jwridicag  vol.  i.  pp.  323, 
331. 

(b)  Sir  William  Blackstone's  Reports,  toI.  i.  pp.  234.  248.  and 
25G.  264.    See  also  Burrough's  Reports,  voL  it.  p.  1077. 
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pounded  according  to  the  lex  loci,  or  law  of  the  place  ju^^^^' 
in  which  they  are  fnadCf  save  only  where  the  par-  Term. 
tids,    at  the  time  of  makin&r  them,  had  in  view  a     ^•^^^^^ 

*»./»*  1  .1.1  1  V  1  CUHLIK* 

different  place;  an  exception  which  makes  the  rule         v, 
itself  well   consist  with   Huher's  principle  (a),    that 
contracts  are  to  be  expounded  according  to  the  lejc 
loci  in  which  they  are  to  be  executed. 

Now,  taking  the  principle,  mutatis  mutandis,  to  be 
as  applicable  to  wills,  as  to  contracts,  what  does  this 
principle  suggest  with  reference  to  the  case  before  the 
Court  ?  The  instrument  in  question  is  not  only  mad^ 
in  this  country,  but  it  is  to  this  country  that  the  testa- 
tor himself  limits  its  full,  and  final,  efiect  and  ope- 
ration. The  surplus  of  his  personal  effects  is  to  be 
invested  in  the  purchase  of  estates  in  England,  only^ 
such  estates  as  he  dies  possessed  of,  either  in  France  or 
England,  are  made  liable  to  be  exchanged  for  others, 
at  the  discretion  of  his  executors  and  trustees,  but 
such  other  estates,  so  taken  in  exchange  for  any  that 
he  dies  possessed  of,  are  expressly  required  to  be  in 
England,  only.  Here,  then,  the  will  was  both  made, 
and  was  to  be,  finally,  executed ;  and  these  provisions, 
again^  plainly  negative  the  case  set  up  in  the  alle- 
gation, of  a  voluntary,  total,  abandonment  of  his 
native  country  by  the  testator ;  and  prove  him,  upon 
his  own  shewing,,  to  have  never  ceased  to  be  an 
Englishman. 


(a)  Vervmtamen  non  ita  prcedse  respiciendm  est  loctu  in  quo  con-- 
traduM  est  initus,  ut  si  partes  alium  in  anUrahendo  locum  respexerint, 
iUe  non  potius  sit  considerandus.  Contraxisse  unusquisque  in  eo  t n* 
telHgiiur,  in  quo,  ut  solveret,  se  obligavit.  Hub.  de  confl.  leg.  1.  1, 
t  iii.  8.  10. 
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In  Nasmyth*s  case  (a),  which  has  been  deemed  so 
precisely  in  point  by  the  counsel  for  the  widow,  the 
principal  material   circumstances   were,   almost,   the 
reverse  of  these.     The   deceased  was   a   Scotchman 
by  birth,  and  though  he  died  here,  it  was  merely  in 
transitu  ;  for  it  is  not  suggested  that,  either  m  law  or 
fact,  he  was  ever  domiciled  in   this  country-     Scot- 
land,  too,  was  the  locus  in  quo  the  will  was  made ;  in 
which  it  was  found;    and  in  which,  properly  speak- 
ing, it  was  to  be  executed.     Upon  a  question  touching 
the  validity  of  such  a  will,  made  by  such  a  testator, 
the  Court  thought  (and  still  thinks)  that  it  was  bound 
to  defer  to  the  law  of  Scotland—this  country  being 
merelj/f   in  Nasmyth*s  case,   the  locus  rei  siioi — the 
.place  in  which  the  property,  or  rather  a  part  of  the 
property,  purported  to  be  conveyed  under  the  will,  was 
locally  situate.     In  the  present  case^  this  is  the  foruvi 
originis — it  is,   also,   quoad  hoCy   I  think,  the  Jo rwu 
domicilii ;  for  I  very  much  question  whether  this  de- 
ceased, at  all  events,  was  ever  so  domiciled  in  France 
as  to  render  his  property  here  liable  to  distribution 
according  to  the  law  of  France,  if  he  had  died  intes- 
tate — this,  again,  so  far  as  regards  the  property  which 
a  sentence  of  this  Court  can  affect,  is  the  forum  rei 
sitce,  a  circumstance,  perhaps,  not  wholly  immaterial, 
taken  in  conjunction  with  others,  though  of  little,  or 
even  of  no  moment,  standing  alone — this,   lastly,  is 
the  forum  contractus  as  it  were ;  for  the  will  was  made 
in  this  country ;  was  to  be  executed  in  this  country  ; 
and,  was   drawn    up   plainly  with  reference,    and   ia 
strict  conformity  to  the  highly  technical  requisites,  iix 


(a)  See  note  subjoined  at  the  end  of  this  case,  p.  25. 
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that  behalf,  of  the  law  of  this  country.     Under  these  .|..^^'^^' 
circumstances,   how   totally  inapplicable  the  case  of       Term. 
Nasmyth    is   to  the   position   contended  for    by  the      ^^^^^^"^ 
counsel  for  the  widow  in  the  present  case,  must,  after-         «. 
what  has  already  fallen  from  the  Court,  be  too  obvious 
to  require  any  comnient. 

Upon  the  whole,  being  satisfied  that  the  facts 
pleaded  are  insufficient  to  affect  the  validity  of  the 
will  which  has  been  propounded  in  this  cause,  the 
Court  has  no  difficulty  in  saying  that  the  present  alle- 
^tion  must  be  rejected. 

Allegation  rejected— Costs  were  prayed 
against  the  widow,  but  the  Court 
refused  to  give  costs. 


Hare  and  Others  v.  Nasmyth. 
{In  ike  Goods  of  Dr.  James  NcLsmyili.) 

The  suit  of  Hare  V.  Nasmyth,  twice  referred  to  in  the  '' Judg-  On  the  Talidily 
ment,"  or  rather  that  part  of  it  material  to  any  question  of  domu  by  a  dom^aed 
d/,  was  briefly. as  follows: —  iiihabitaut  of 

>  The  deceased  in  that  cause,  Dr.  James  Nasmyth,  usually  resided  Conrtherewill 
at  Hope  Park,  near  Edinburgh  (a);  but,  in  .the  year  1812,  ho  fgj5*'^,f  g^^,^* 
tame  to  London,  where,  though  intending  from  time  to  time  to  laud :  and  will 
retam  into  Scotland,  he  remained  till  his  death,  which  took  place  Favonr^'of  the 

on  the  7th  of  December,   1813.    He    left  behind   him    certain  ^>",  or  that 

_  .  ,  »    ,    .     XTM         r«  "®  deceased 

testamentary  papers,  which  were  propounded,  m  UiUry  Term,  died  iotestatey 

1815,  by   the  asserted   executors,    in  the  Prerogative  Court  of  tta{*  qJJ^ftloa 
Canterbury  (the   deceased  having   left   large  personal  property  i»  detennined 

vithin  tlie  Province  of.  Canterbury  (6));  and  the  admission  of  the  Court  of  Pre- 

bate* 

(a)  The  deceased,  in  early  life  went  to  India  :  but  he  returned  to  Scotland 
in  1798:  and  from  that  time' to  181^  be  usually  resided  at  Hope  Park  House, 
&s  above. 

(6)  The  deceased,  in  addition  to  considerable  real  and  personal  propcity 
inSrotland  and  the  Island  of  Jamaica,  was  Htated  to  have  left  pcrsuuui  pi^* 
perty  rn  tills  couutry  tu  the  amount  iu  value,  of  70,000/. 
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allegation  proponnding  them  was  opposed  by  Coansel  for  the  next 
of  kio,  upon  grounds,  however,  qoite  distinct  from  any  question 
of  domiciL  Ifh^  Court  [Sir  John  Nicholl]  expressed  itself  as  in- 
clined to  thin|c,  that  the  legal  presumption  against  the  papers  pro- 
pounded wasy  as  contended,  too  strong  to  be  encountered  by  the 
circumstance^  pleaded,  and,  consequently,  that  the  allegation  was 
inadmissible  \  as  laying  no  case  capable,  if  proved,  of  giving  the 
papers  proppunded  legal  validity,  aecordmg  to  our  taw*  At  the 
sane  time,  i^  appearing  on  the  face  of  the  proceedings,  that  the 
deceased  wa^  a  domiciled  subject  of  Scotland,  the  Court  itself  sug« 
gested  (a  suggestion  upon  which  it  subsequently  acted,  after  ma" 
ture  deliberation)  the  propriety  of  nupending  its  proceedings ;  until 
a  suit,  statfd  to  be  then  depending  in  the  Courts  of  Scotland, 
topching  ihp  validity  of  the  identical  papers  propounded  in  this 
(the  Prerogative)  Court,  should  be  decided ;  for  the  reasons,  and 
upon  the  principles  stated  and  illustrated  to  the  foregoing  judg- 
ment— ^inti|pating,  that  it  might  feel  it  its  duty  to  pronounce  for 
the  validity  of  the  testamentary  papery  or  that  the  deceased  had 
died  intestate,  awarding  as  the  Courts  of  Scotland  should  determine 
that  question,  either  upon  general  principles^  or  upon  principles  ap- 
plicable  to  the  subject^  if  any,  peculiar  to  Scotch  jurisprudence. 

Proceedings  in  the  Prerogative  Court  were,  accordingly,  sus- 
pended, fnd  the  admissibility  of  the  allegation  propounding  the 
asserted  will  and  codicils  of  the  deceased  was  never,  finally, 
debated.  For  the  papers  in  question  having  been,  in  effect,  pro* 
nonnced  for  by  the  tenor  of  three  interlocutors  of  the  Lord  Or- 
dinary of  Scotland,  bearing  date  on  the  18th  day  of  May,  the 
0th  of  June,  and  the  14th  November,  1816;  and  also  of  an  inter* 
locutor  of  the  second  division  of ,  the  Court  of  Session  there,  bear* 
ing  date  the  7ih  day  of  June,  1816,  the  next  of  kin  of  the  deceased 
declined  any  further  opposition  to  probate  passing  in  the  Pre« 
rogative  Court ;  and  probate  of  the  asserted  will  and  codicils  was 
thereon  decreed,  hy  the  Prerogative  Court,  to  the  executors,  on 
the  second  Session  of  Michaelmas  Term,  1816;  official,  or  au«* 
thenticated,  copies  of  the  sentences  of  the  Lord  Ordinary,  and  of 
the  Court  of  Session  in  Scotland,  being  first  brought  in. 

Subsequent  to  this,  however,  the  next  of  kin  appealed  from  the 
above  interlocutors  of  the  Lord  Ordinary,  and  of  the  second 
division  of  Court  of  Session,  in  Scotland,  to  the  House  of  Lords ; 
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aod  that  appetily  having  been  dolj  prosecated,  came  to  a  final         1823. 
Iwiring.  on  the  27th  of  June,  1821 ;  when  their  Lordship*  were  ^^^^^«^ 
pleased  to  reverse  the  said  interlocutors,  and  to  find  that  the  asserted       s^v*^^ 
will  and  codicils  were  of  no  effect  or  avail  in  law,  as  testamentary       Curling 
dispositions.    Upon  this  a  proctor  on  behalf  of  the  executors    THouifTo;f« 
hnmght  in  the  proWte  of  the  said  asserted  will  and  codicils  of  the 
deeeasedf  deereed  as  aforesaid  bj  the  Prerogative  Court  of  Can* 
terboiy,  aad  oonsented  to  the  same  being  revoked — whereupon 
the  Conjrty  on  the  fourth  Session  of  Michaelmas  Term  in  that  year, 
proceeded  to  revoke  the  said  probate  of  the  asserted  will  and 
codicils ;  and  Jlnally  to  decree  administration  of  the  goods  of  the 
deceased  as  dead  intestate  (according  to  its  own  original  impres- 
sion) to  certain  next  of  kin — an  official  copy  of  the  judgment  of 
the  House  of  Lords,  above  referred  to,  having  first  been  brought 
ioto  Court  by  the  proctor  for  the  next  of  kin. 
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HULME   V.  HULME. 

(On  the  admission  of  the  libel.) 
A  HIS  was  a  cause  of  separation,  d  mensd  et  thoro.  Croeity  may 

*^  '  'be,  without 

by  reason  of  craelty  and  adultery,  promoted  by  Har-  ac««*>..  ?«*•- 
net  HaUne,  of  the  parish  of  St.  George,  in  the  county  and  «««*  cmci- 
of   Middlesex,    and  diocese  of  London,  asfainst  her  ^hen  conpied 

♦   1        TT  .  7  ^**  adultery, 

husband,  John  Hulme,  of  the  same  parish,  county,  may  found  a 

sentence  of  se- 
dnd  diocese*  paration  on 

The  libel  pleaded,  **  that  the  parties  were  married  in  ' 

the  month  of  January,  1819,  and  that  they  continued 
to  live  and  reside  together  from  that  time  tiU  the  be- 
ginning of  February,  1820 ;  that  the  said  Harriet 
Hulme  then  quitted  her  said  husband  by  reason  of 
his  violent  conduct  towards  her,  pleaded  and  set  forth 
ia  the  libel,  and  that  she  had  never  siuce  lived  or 
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1823.       resided  with  him :  It  also  pleaded,  that  in  the  same 

*Sr"  ^^^'^  ^^  February,  1820,  the  Said   Harriet  Halme 

^^v^      exhibited  articles  of  the  peace  against  her   said  hus- 

HuLMB      ijand,  the  said  John  Hulme,  at  the  General  Sessions 

held,  for  the   county  of  Middlesex,    at  the   Sessions 

House  at  Clerkenwell,  and  thatf  thereupon,   the  said 

John  Hulme  was  bound  by  the  Justices  to  keep   the 

peace  towards   his   said  wife,  himself  in  200/.,  and^ 

two  sureties  in  100/.  each." 

In  objection  to  the  admission  of  this  libel,  so  far 
as  it  went  to  set  up  a  case  of  legal  cruelty ^  it  was  ar- 
gued, that  the  cruelty  was  laid  to  consist  in  menaces 
only,  it  not  being  pleaded  that  the  husband  had  car-^ 
ried  these,  or  any  of  them,  into  execution  j  even  so 
far,  as  to  be  betrayed,  in  a  single  instance,  into  the 
commission  of  actual  violence  towards  the  wife.  The 
case  was  distinguished  in  this  respept  from  that  of 
Otway  V.  Otway  (a)  ;  in  which  a  similar  objection  had 
been  taken  and  over-ruled  (&) — as,  though  menaces 
were  principally  relied  on  in  that  case,  still  some 
(minor  indeed)  acts  of  violence  were  also  charged  on 
the  husband,  in  order  to  found  the  prayer  of  the  wife.. 
The  iSLiSeveni  circumstances  of  the  parties  to  the  two 
sjoits,  respectively,  in  point  of  age,  condition,  &c. 
were  also  insisted  upon  :  and  the  case  of  Otway  v. 
Otway,  throughout,  was  shewn  to  be  materially  dis- 
tinguished from  the  present,  in  many  particulars; 
especially  with  respect  to  the  more  specific  nature  of 
the  charges,  and  the  time  within  which  the  proceed^ 

(a)  Otway  v.  Otway,  2  Phillimore,  05. 

(6)  Namely,  on  the  admission  of  the  libel ;  though  no  report 
of  the  argument,  or  judgment,  is  in  print,  that  the  editor  ia 
aware  of. 
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mgs  were  commenced^  in  the  case  of  Otway  v.  Ot- 
way.  The  menaces,  or  even  acts  of  inchoate  violence 
(so  calling  them)  charged  in  this  libel,  were  admitted 
to  be  of  the  grossest  description  {a)  ;  it  was  also  ad- 
mitted that  menaces  only,  suggesting  the  probability 
of  great  personal  violence,  might  possibly  constitute 
a  case  of  legal  cruelty.  But  the  ground  of  holding 
the  fitness  of  divorce,  by  reason  of  cruelty  consisting 
in  menaces  only^  was  argued  to  be  this — the  probability 
of  menaced  violence,  especially  of  a  certain  descrip- 
tion, leading  to,  and  terminating  in,  actual  violence, 
of  which  Courts  are  bound  to  interfere  not  only  for 
the  redress,  but  also  for  the  prevention.  Hence  it  had 
constantly  been  inquired  in  such  cases,  was  the  court  to 
wait  till  the  mischief  was  done,  till  the  offence  was  con- 
summated, before  it  intervened  ?  Here,  it  was  said, 
that. argument  does  not  apply :  the  parties  have  been 
separated  upwards  of  three  years,  nor  is  it  suggested 
.that  the  husband  is  seeking  either  to  compel,  or  even 
to  persuade,  the  wife  to  return  to  cohabitation.  Added 
to  this,  the  wife  has  exhibited  articles  of  the  peace 
against  the  husband:  and  the  husband  is  actually 
bound  to  keep  the  peace,  towards  her,  himself  in 
200/.  and  two  sureties  in  100/.  each.  Consequently,  the 
Court  is  not  called  upon,  in  this  instance,  to  interfere 
for  the  prevention  of  mischief— >the  wife  has  resorted 


1623. 

Michaelmas 
Term. 


HULMB 

V. 

■  HULMB. 


(a)  For  instance,  it  was  pleaded  tjiat  the  husband  threatened  on 
pne  occasion,  **  to  cut  his  wife's  arm  off,  and  beat  her  brains  out 
with  it;"  and,  on  another,  (a  few  days  after  her  confinement)  "to 
pull  her  out  of  bed  and  kick  her  up  and  down  the  room:"  dho, 
that  he  ''once  seized  a  red  hot  poker  and  brandished  it,  and 
threatened  to  run  her  through  with  it/'  and  that  bo  often  attempted 
to  strike  her,  &c,  &c. 
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for  that  to  another  tribunal,  the  interposition  of  which 
she  does  not  suggest  to  have  been  ineffectual :  so  that 
the  ordinary  ground  for  dealing  with  menaces  as  with 
legal  cruelty  seems  to  fail  in  this  case.     But, 

The  Court 

Was  of  opinion,  that  the  husband's  conduct  as 
pleaded,  notwithstanding  all  this,  was  of  a  nature  to 
found  a  case  of  legal  cruelty,  and  consequently  that 
the  libel  was  admissible  in  toto  (a). 


HIGH  COURT  OF  DELEGATES. 


An  aU^** 
Hon— respon- 
aiye  to  a  libel 
thentofore  ad- 
mitted in  Ac 
cnmtf  plead- 
ing a  cnnrch- 
rate  inclnding 
"stock  in 
trade."*    [See 
Tol.  L  p.  499.] 
— ^nggestingy 
l8t.  tliat  the 
parishioners 
were  omitted 
to  be  rated  for 
'*  ahippinf^  ;*• 
Sdly.  that  se- 
Teral  parish- 
ioners possess- 
ed of  stock  in 
trade,  were  ol- 
togetker  omit- 
ted to  be  rated 
in  the  said 
rate,  and  con- 
sequently that 
the  rate  was 
invalid*^, 
rected  to  go 
proof. 


Miller  v.  Bloomfield  and  Sladb. 

JL  HIS  was  a  question  as  to  the  admission  of  an 
allegation^  responsive  to  the  libel  thentofore  given  and 
admitted  in  the  cause :  for  which,  and  for  the  nature, 
and  circumstances  of  this  cause,  see  ante,  vol.  t. 
p.  499,  et  seq. 

The  allegation  (in  substance  pleaded), 
Art.  1.  That  the  church-rate,  the  subject  of  the 
suit,  was  not  made  agreeable  to  the  then  present 
poor-rate,  for  the  said  parish  as  pleaded  in  the  said 
libel ;  for  that  parishioners  and  inhabitants  of  the  said 
parish,  the  owners  or  proprietors  of  ships  of  the  bur- 
then of  twenty-four  tons  register,  each,  and  upwards, 
were^  rated,  and  assessed,  for  the  said  ships  or  vessels, 
to  the  said  poor-rate,  but  were  wholly  omitted  to  be 

(a)  Thia  eanae  came  to  a  final  hearing  on  the  by-day  after 
Trinity  Term,  1824,  when  the  libel  was  held  to  be  proved  in  both 
{Hurticnlars ;  and  a  divorce  was  eonseqaently  pronounced  for,  on 
bath  grounds. 
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rated f  and  assessed^  for  the  same,  to  the  said  churclh-       ^^2. 
rate  for  the  said  parish.     And  the .  article  went  on  to  ^ichaelnuu 
plead,  that  the  several  parishioners  whose  names  were      w-v*w 
set  forth  in    a  paper  writing   or    exhibit    annexed,      Millsr 
marked  Ay  were  proprietors  of  the  several  ships,  or  Bloomfield. 
ressels,  expressed,  of  the  tonnage  expressed,  and  were 
rated,  and  assessed,  for  the  said  ships  or  vessels,  at 
the  sums  expressed,  to  the  poor's  rate  in  force  for  the 
said  parish  at  the  time  of  making  the  said  church- 
rate;   but   that    such    parishioners   were   altogether 
omitted  ix}  be  rated,   and  assessed  for  such  ships  or 
vessels,  to  the  said  church-rate. 

2.  The  second  article  pleaded,  that  the  mode  of 
making  the  cbirch-rate  within  the  said  parish  had  not 
been  uniform,  but  had  varied,  from  time  to  time,  in 
manner  following,  viz.  **  that  from  the  year  1751,  or 
thereabouts,  until  in,  or  about,  the  year  1773,  lands, 
messpages,  and  tenements,  within  the  said  parisdi,  and 
personal  property,  or  stock  in  trade,  including  therein 
ships  belonging  to  parishioners  and  inhabitants  of  the 
said  parish,  but  not  money  in  the  public  stocks  or 
funds,  or  otherwise  at  interest,  were  rated,  and  as- 
sessed, to  all  the  different  church-rates" — that  "  from 
the  year  1773,  until  in,  or  about,  the  year  1792,  lands, 
messuages,  and  tenements,  within  the  said  parish, 
and  perscmal  property  belonging  to  the  parishioners 
and  inhabitants  of  the  said  parish,  including  therein^ 
ships,  and  money  in  the  public  stocks  or  fund^^  or 
otherwise  at  interest,  were  rated  and  assessed,  to  all 
the  diflferent  church-rates :"— ^Aat  "  from  the  year 
17d2,  until  in,  or  about,  the  year  1800,  such  lands 
and  tenements,  stock  in  trade,  and  ships  only  (but 
not  money  at  interest  in  the  stocks^  or  otherwise,  as 
in  the  interval  between  1751  to  1773)  were  so  rated. 
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1823.  Qf  assessed*'— -and  lastly,  that  *^  from   the    said  year 

Term.  1800,  till  the  present  time,  such  lands  and  tenements, 

^^[J^^  and  stock  in  trade,  but  neither  money  at  interest,  as 

„      *•  above,  nor  ships,  had  been  rated  and  assessed  to  the 

Blooxfibld.  * 

different  church-rates,  made  for  the  said  parish." 
And  the  article  further  pleaded,  that  Miller  (the  de- 
fendant) "  was  not  by  law  rateable  to  the  said  church^ 
rate  both  for  his  messuages,  tenements^  and  her  edit  a- 
ments,  and  also  Jor  his  stock  in  trade  in  the  said 
parish,  and  that  therefore,  he  was  not  justly  rated 
and  assessed  to  the  said  rate  or  assessment  as^ 
aforesaid,''  nor  was  such  rate  or  assessment,  made 
"  agreeable  to  the  usual  mode  of  making  the  church- 
rate  in  the  said  parish,  as  pleaded  in  the  libel. 

3.  The  third  article  pleaded — that  the  several 
parishoners,  twelve  in  number,  whose  names  were 
set  forth  in  the  paper-writing,  or  exhibit,  marked 
B,  annexed,  were  then,  and  at  the  time  of  making 
the  said  rate,  possessed  of  stock  in  trade  within  the 
said  parish :  but,  together  with  other  persons  also 
possessed  of  stock  in  trade  in  the  said  parish  at  such 
times,  were  altogether  omitted  to  be  rated,  either  to 
the  said  poor  s  rate,  or  to  the  said  church-rate,  for 
the  same. 

4.  The  fourth  was  a  general,  concluding,  article; 
praying,  that  the  said  church-rate  might  be  pro- 
nounced to  have  been  unduly  made,  and  assessed, 
and .  that  Miller,  the  appellant,  (the  original  defen-' 
dant)  might  be  dismissed  from  the  suit,  and  from 
iall  further  observance  of  justice  therein. 

The  counsel  for  the  appellant  were  proceeding  to 
argue '  against  the  admission  of  the  allegation,  but 
were  stopped   hy  the  Court. 
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Per  Curiam.  1B23. 

Mr.  Justice  BesI*.  '^  ^^Term. 


The  rateability  of  stock  in  Pool,  to  the  church, 
generally,  "w^s  determined,  at  le^st  sub  modOf  by  the 
Court,  upon  the  admission  of  the  libel;  a  decision 
with  the  principle  of  which,  none  of  the  facts  pleaded 
ill  the  allegation  about  to  be  debated,  seem  to  the 
Courty  materially,  to  interfere.  They  even  establish 
the  substantial  averment  of  the  libel>  that  stock  has 
uniformly  been  rated  to  the  church  in  Pool ;  though 
the  practice,  under  circumstances,  may  have  varied, 
as  to  the  particular  kinds  of  stock  included,  from  time 
to  time,  in  the  several  rates.  Accordingly,  the  alle- 
gation must,  at  all  events,  be  reformed,  by  striking 
out  that  part  of  the  second  article  which  pleads  that 
the  appellant  was  "  not  liable  to  be  rated,  both  for  his 
lands  and  tenemisnts,  and  also,  for  his  stock  in  trade ''^ 
At  the  same  time,  we  are  clearly  of  opinion,  that 
of  the  objections  taken  to  i\i\%  particular  rate,  one, 
at  least,  must  ultimately  be  fatal.  If  stock  in  trade 
be  taxable  to  the  church,  so  also  must  shipping  be, 
especially  in  Pool  j  where  shipping  are  taxable,  in 
common  with  other  stock,  to  ihepoor,  under  a  deci- 
sion of  the  Court  of  KingVBench,  made  as  with  refer- 
ence to  this  town  of  Pool,  in  particular  (a).  Again,  of 
parishioners  holding  stock  in  trade  in  Pool,  some  are 
pleaded  to  be  omitted,  altogether,  in  the  rate.  This 
also  would,  probably,  be  fatal  to  the  rate ;  but  that  the 
prior  objection  would  be,  (of  course  taking  the  fact 
to  be  as  pleaded,  namely,  that  shipping  are  omitted 
to  be  rated,  altogether),  seems  to  the  Court  to  be 
nearly  certain.     Under  these  circumstances,  would  it 

{a)  See  the  case  of  Re;t  v.  White  and  Others,  4  T.  R.  771. 
VOL.  II.  C 


Miller 

r. 

Bloomfielo. 
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1823.      not  be  advisable  for    the  vestry,  to  desist  from  en- 
Miekaelmas  fQ^cing  the  present  rate  j  and  to  make   a  new  rate, 

N^v<^     including,    both  shipping,  and  the  stock,    if  any,  of 

^*"**     parishioners  omitted  in  the  present  rate  ?     Such  a  rate 

Bmomfibld.  tj^g  Court  might  hold  to  be  valid ;    and,  probably, 

neither  the  present  appellant,  nor  any  other  parish- 
ioner, after  this  intimation  of  the  Court's  opinion, 
would  object  to  the  payment  of  his  proportion  of  a 
rate  so  constructed.  Should  this  suggestion  be  acceded 
to,  it  will  preclude  the  necessity  of  counsel  going 
through  a  detail  of  their  objections  to  the  admis« 
sion  of  the  present  plea. 

The  Counsel  for  the  appellant,  and  respondent, 
after  some  deliberation,  having  mutually,  for  them- 
selves, conditionally  acceded  to  this  suggestion. 

Per  Curiam. 

As  for  the  present,  the  allegation,  vnth  the  sug- 
gested omission,  must  stand  admitted. 


The  Judges  who  sat,  upon  the  admission  of  this 
allegation,  were 

Mr.  Justice  Garrow, 
Mr.  Justice  Best, 
Dr.  Arnold, 
Dr.  Jenner, 
Dr.  Daubeny, 

Dr.  GOSTLING, 

Dr.  DoDSON, 

and 
Dr.  Lee. 
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HILARY    TERM. 
1st  Session. 

IN  THE  PREROGATIVE  COURT  OF  CANTERBURY.         18^4. 

.  Hilary 

Term. 

Ist  Session; 


Oliver  and  Tuke  v.  Heathcote. 


(Upon  an  Objection  to  *'  Personal  Answers.^') 
JOSIAS  COCKSHUT  TWISLETON,  the  party  "Pe«onaia«. 

1  ,.         ,.  ,  4»^%i  T-rni       swers"  are  not 

deceased  in  this  cause,  late  ot  Usbaston  Uall  m  the  confined  to 
county  of  Leicester,  died  the  30th  March,  1821,  aged  echoes  of  the 
82  years.  A  will  of  the  deceased,  bearing  date  the  panied  with' 
4th  of  March,  1818,  was  propounded  on  behalf  of  t^L^or  d^* 
the  Reverend  John  Oliver,  and  John  Tuke,  two  of  respondcnu  * 
the  executors  named  therein ;  and  was  opposed  on  the  ui^;^  ^  enter 
part  of  Mary  Heathcote  (wife  of  Bache  Heath-  |Si?tefas'"iSy 
cote,  esq.),  his  only  child.  {•ilo^Tmo;?" 

It  had  been  pleaded  on  her  part,  in  reply  to  a  con-  t^iac^the"* 
didit  ffiven  in  on  behalf  of  the  executors,  that  the  transactions  a» 

®  'to  which  their 

deceased,  for  many  years  prior  to  the  date  of  the  will  answers  are 

laKeny  iny  wnac 

in    question,   was  labouring  under  mental    delusion,  they  insist  to 
of  which  her   allegation  had  also  stated  a  variety  of  and  proper 
supposed  instances ;  and,  that  he  was  not  in  possession     An  objection 
of  testamentary  capacity  at  the  time  when  the  said  swers"  for  re- 
will  purported  to  bear  date(^).     It  was  pleaded  by  held,  upon  thta 

principle,  no( 

(a)  In  the  month  of  November,  1818,  the  deceased  had  been  *»  ^^  sustain- 
^  '  '  '  ed;  and,  con- 

ffmnd  a  lunatic,  and  to  have  so  been,  without  lucid  intervals,  for  seqaently, 
the  space  of  two  years  then'  last  past,  under  a  '*  commission  in  the  ^^^^'^  ^  * 
nature  of  a  writ  de  lunatico  inquirendo,^^  which  issued  about  that 
time  out  of  Chancery,  on  the  petition  of  Sarah  Cock  shut  Twistle- 
ton,  his  then  wife.  And  Mr.  and  Mrs.  Heathcote,  respectively,  his 
son-in-law  and  daughter,  afterwards  petitioned  for,  and  obtained, 
a  **  commission  of  lunacy*'  against  the  deceased ;  and  were  ap- 
pointed committees  of  his  person  and  estate,  under  that  return. 

c  2 
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Oliver 

V. 

[batucote. 


the  executors,  in  rejoinder,  that  the  deceased,  thoug-h 
a  man  of  singular  and  eccentric  habits,  and  profuse  in 
his  expenditure,  or  an  "  unthrift,"  never  hibourcd 
under  mental  delusion,  until  several  months  subse- 
quent to'  the  month  of  March,  1818,  the  date  of  the 
will.  And  in  affirmance  of  that  averment,  they  had 
proceeded  to  state  numerous  matters  of  moment  and 
concern,  in  which  the  said  deceased  was  engaged  up 
to  that  period,  and  which  he  personally  transacted ; 
with  the  knowledge  and  approval  (so  pleaded)  of  the 
very  parties  now  setting  up  that  he  was  insane  at  those 
times,  and  had  been  so,  for  years  preceding. 

Among  other  specific  instances  of  the  deceased's 
capacity,  up  to  the  period  aforesaid,  pleaded  by  the 
executors,  was  the  following,  as  stated  in  the  ninth 
article  of  their  rejoinder,  or  second  allegation  : 

'*  That  J  after  the  said  Josias  Cockshut  Twisleton, 
the  party  in  this  cause,  deceased,  had  made  and  exe- 
cuted his  last  will  and  testament,  bearing  date  the 
4th  day  of  March,  1818,  to  wit,  on  or  about  the 
9th  day  of  the  said  month  of  March,  he,  the  said 
deceased,  went  from  his  said  house  at  Osbaston,  to 
an  inn  at  Burton-upon-Trent,  known  by  the  sign  of 
the  Queens,  and  did  there  meet  Mr.  William  Osborne, 
of  Burton-upon-Trent,  aforesaid,  attorney-at-law,  by 
appointment ;  for  the  purpose  of  entering  into,  and 
he  did  then  and  there  enter  into,  and  sign,  a  contract 
or  agreement  with  the  said  William  Osborne,  as  the 
attorney  of  Messrs.  Peels,  near  Derl)y,  for  the  pur- 
chase of  an  estate  near  Derby,  called  the  Pastures, 
adjoining  or  contiguous  to  an  estate  then  the  property, 
or  in  possession,  of  the  aforesaid  Bache  Heathcote, 
for  the  sum  of  thirteen  thousand  pounds,  or  there- 
abouts.    That  the  terms  of  the  said  purchase  had  been 
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previously  settled  by,  or  between,  the  said  William:  ^^ 
Osbonie,  as  the  attorney  for  the  vendors,  and  the:  Term. 
aforesaid  Cockshut  Heathcote,  esq.,  the  grandson  of 
the  said  Josias  Cockshut  Twisleton,  esq.,  the  party  ^J  f- 
deceased,  on  the  part  of  him  the  said  deceased.  And 
he,  the  said  Cockshut  Heathcote,  esq.,  was  the  per- 
son, who,  on  behalf  of  the  said  deceased,  corresponded 
with  the  said  William  Osborne  respecting  the  said 
purchase.  That  on  the  said  occasion  when  the  said 
deceased  so  went  to  Burton-upon-Trent,  and  entered 
into  such  contract,  or  agreement,  he  was  accompanied 
thither,  in  his  carriage,  by  the  said  Sarah  Cockshut 
Twisleton,  his  wife,  and  the  said  Cockshut  Heath- 
cote, his  grandson ;  and  he,  the  said  Cockshut 
Heathcote,  was  present  with  the  said  deceased,  and 
the  said  William  Osborne,  during  the  whole  of  the 
time  that  was:occupied  in  transacting  the  said  business. 
That  when  the  contract  for  the  said  purchase  was 
so  entered  into  and  signed,  he  the  said  deceased,  gave 
a  draft  for  the  amount  of  ihe  deposit  money  to  the  said 
William  Osborne,  drawn  on  a  Mr.  Robert  Plummer 
Weddall,  who  [as  pleaded  in  the  seventh  article  of  the 
allegation]  had  contracted  for  the  purchase  from  him, 
the  said  deceased,  of  a  part  of  his  estate  at  Goole  in  the 
county  of  York  ;  and  he,  the  said  deceased,  as  a  rea- 
son for  paying  the  said  deposit  by  such  draft,  told  the 
said  William  Osborne,  that  he  had,  then  lately,  sold 
an  estate  to  the  said  Robert  Plummer  Weddall,  and 
that  he  had  not  the  least  doubt  of  such  draft  being 
duly  honored,  or  to  that  effect :  but  the  said  draft  was 
not  honored.  That  the  said  Josias  Cockshut  Twis- 
leton, the  party  in  this  cause  deceased,  was,  at  and 
during  all  the  time  liereinbefore  mentioned,  perfectly 
rational,  and  sensible,  and  well  knew  and  understood 


s 
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1824.       the  nature  of  the  contract  or  aerreement  which  he  then 

Term.       signed,  or  entered  into ;  and  well  knew  and  understood 

^^*v"^      what  he  said  and  did,  and  what  was  said  and  done  in 

Outer      j^jg  presence,  and  was  fully  capable  of  contracting  for 

BTbaibcotb.  ^l^Q  purchase  of  the  said  estate,  called  the  Pastures, 

and  of  doing  any  other  act  of  that,  or  the  like,  nature. 
That  the  said  Bache.  Heathcote  is  now  in  possession 
of  the  said  estate,  called  the  Pastures^  under  the  con- 
tract or  agreement  hereinbefore  mentioned ;  and  the 
said  Cockshut  Heathcote  acted,  throughout  the  trans- 
action as  to  the  said  contract,  or  agreement,  by  the 
directions,  or  with  the  knowledge,  and  approbation, 
of  the  said  Bache  Heathcote,  or  of  Mary  Heathcote 
his  wife.** 

The  ^^ personal  answer^'  of  Mrs.  and  Mr.  Heathcote, 
the  next  of  kin,  and  her  husband,  to  this  article  of 
the  executor^s  allegation  was,  as  follows : 

'^  To  the  ninth  position  or  article  of  the  said  allega- 
tion, these  respondents  answer ,  and  say,  they  believe, 
that  in  the  course  of  the  said  deceased's  journey  from 
York  to  Osbaston,  in  the  month  of  February,  1818, 
he  heard  that  an  estate  in  Worcestershire  was  on  sale ; 
and  that  the  said  deceased,  then  labouring  under  the 
delusion  that  he  had  very  extensive  estates,  producing 
a  rental  which  he,  at  various  times,  stated  to  amount 
from  30,000/.  to  70,000/.  a  year,  and  that  he  had  large 
Bums  of  money  at  his  bankers,  unproductive  of  interest, 
declared  his  determination  to  stay  at  Osbaston  a  few 
days  only;  and  then,  of  proceeding  from  Osbaston 
into  Worcestershire,  and  of  purchasing  that  estate  j 
and  that  he  also  expressed  a  wish  to  purchase  other 
estates  which  he  heard  were  to  be  sold :  and  the  re- 
spondents, being  apprehensive  that  the  said  deceased 
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would,  under  such  aforesaid  delusion,  proceed  into       1824. 
Worcestershire,  and  involve  himself  in  Airther  pecu-       Term. 
niary  difficulties,  by  entering*  into  a  contract  with      ^"^v^/ 
parties,  perfectly  unacquainted  with  him,  for  the  pur-  v.  "* 

chase  of  estates  of  great  extent,  and  value,  the  con-  ■^''"^®"* 
sequence  of  which  might  be  ruinous  to  himself;  and 
with  the  view  of  diverting  his  mind  from  his  proposed 
journey  into  Worcestershire,  informed  him,  that  the 
articulate  estate,  called  the  I^astures,  was  to  be  sold. 
That  the  said  deceased  immediately  declared  his  in- 
tention of  purchasing  it,  and  desired  the  respondent's 
son,  the  said '  Cockshut  Heathcote,  to  go  over  to* 
Burton,  and  buy  1^  said  estate.  That  the  said  Cock- 
shut  Heathcote,  having  afterwards,  informed  the  said 
deceased  of  the  price  asked  for  the  said  estate,  he,  the 
said  deceased,  without  haviug^  seen  the  same,  or  know* 
ing  the  quantity  or  quality  of  the  land,  or  having 
taken  the  opinion  of  any  one  as  to  its  value,  or  ever 
asked  a  single  question  respecting  it,  declared,  that 
the  said  estate  was  very  cheap,  and  that  he  would 
purchase  it ;  that  the  respondents,  finding  that  the 
said  deceased  was  determined  to  purchase  some  estate, 
and  to  prevent  his  making  an  injurious  purchase, 
wMch  might  involve  him,  and  his  family,  in  embar*' 
rassment  and  litigation ;  as  the  said  estate  called  the 
Pastures  was  an  advantageous  purchase,  on  con*^ 
suiting  some  of  their  friends,  W6re  advised  to  let  the 
said  deceased  purchase  the  said  estate ;  and  the  terms 
of  the  said  contract  having  been  settled  wdthout  the 
said  deceased  taking  any  part  therein,  save  as  herein- 
before set  forth,  and  the  contract  having  been  pre- 
pared for  execution, '  the  respondents  admit,*'  &c.  &c. 
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1824.       i.  e.  admit  the  actual  purchase  of  the  estate,  &c.  nearly 

Term.       ^^^  effect,  as  stated  in  the  plea. 

This   "  answer"  was  objected  to  upon  the  grounds, 
and  for  the  reasons  stated  in  the 
Judgment. 

Sir  John  Nicholl. 
This  answer  is  objected  to  on  the  score  of  re- 
dundancy. Redundant,  in  some  sense,  it  undoubtedly 
is ;  but  the  question  to  be  determined  is,  whether  it  be 
\iciously  so.  For  the  rest,  I  have  always  understood 
that  answers  were  not  confined  to  being  mere  echoes 
of  the  plea,  accompanied  with  simple  affirmances,  or 
denials ;  but  that  respondents  are  at  liberty  to  go  into 
all  matter  not  more  than  sufficient,  in  fair  construc- 
tion, to  place  the  transactions  as  to  which  their  answers 
are  called  for,  in,  what  they  insist  to  be,  the  true  and 
proper  light.  And,  in  accordancy  with  this  principle, 
instances  have  occurred  within  my  memory  in  which 
where  "  answers^'  had  been  partially  read  by  Counsel,  I 
mean  the  answer  to  some  one  article,  for  instance,  or 
position  of  a  plea,  the  Court  has  itself  directed  otlier 
parts  of  the  same  answers  to  be  also  read ;  in  order 
that  the  true  course,  as  represented  in  the  answers, 
taken  as  a  whole,  of  that  transaction,  to  which  the 
answers,  in  that  part  of  them  read  by  counsel,  imme- 
diately related,  might  appear  in  evidence.  And  this 
I  take  to  be  due  less  e^v  gratia  to  respondents,  than 
to  be  what  they  are  entitled  to  ex  debito  justitice. 

Now  if  this  be  the  true  principle  applicable  to 
**  personal  answers,'*  the  exception  taken  to  those 
before  the  Court  can  hardly  be  sustained.  Who  does 
not  see  that  the  transaction  to  which  this  answer  re- 
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lates  is  placed  in  a  very  different  light  by  the  atiswerj       1824. 
to  that  in  which  it  stood  under  the  plea.     The  fact,       Term. 


per  se,  would    undoubtedly  be  strong,  to  shew,  not     ^^ 
only  that  the  deceased,  at  the  date  of  this  transaction,  «. 

was  a  capable  agent ;  but  also,  that  he  was  so  treated  ***^''"^®^ 
by  the  very  persons  now  seeking  to  impeach  his  sanity. 
Accompanied  with  its  history  furnished  in  these 
answers,  (and  which  the  respondents  are  precluded 
from  furnishing  by  no  rule  of  law  that  I  am  acquainted 
with),  it  assumes,  at  least,  a  different  aspect ;  though 
to  what  precise  extent  the  suggested  motive  is  a  satis-- 
factory  explanation  of  the  admitted  fact  in  this  in- 
stance, it  is  needless,  at  all  events  for  the  present,  to 
inquire. 

The  objection,  as  I  collect  from  the  argument, 
founds  itself  upon  this,  that  the  matter  excepted  to 
should  have  appeared  in  plea ;  for,  that  appearing,  as 
it  does,  merely  in  answers j  it  is  matter  to  which  the 
executors  can  have  no  opportunity  of  cross-examining. 
But  this  objection  applies  equally  to  every  statement 
made  in  answers,  and  it  is  one  which  seems  to  me,  for 
other  reasons,  hardly  to  be  tenable,  Extra  articulate 
ms^ttet*  in  a  deposition  is  reasonably  objected  to  on  this 
principle,  namely,  as  being  matter  to  which  no  inter- 
rogatories could  be  addressed  by  the  adverse,  or  ob- 
jecting party.  But  then  a  deposition,  if  unobjected 
to,  is  evidence,  in  the  cause.  Answers  only  become 
so  if  read  by  the  adverse  party,  which  being  at  liberty 
either  to  do  or  omit,  it  rests  with  the  adverse  party 
either  to  make,  or  to  exclude  them  from  being,  evi- 
dence in  the  cause  by  a  very  simple  process.  Nor 
does  it  materially  alter  the  case  in  this  respect,  that  the 
Court  is   privileged  to  look  into  the  answers,   even 
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1034^  though  unread,  for  it  may  be  safely  left  to  the  Court's 
2^^  disGretioB  to  make  all  such  deductions  and  allowances 
as  the  case  requires ;  so  as,  in  no  instance,  to  attadi 


V.  any  undue  weight  or  influence,   on  the  respondent's 

[Hbithcoti.  ^.  j^^  ^  answers f  which,  not  being  read,  are  not  before 

the  Court,  strictly  and  properly,  as  evidence  in  the 
cause.  Again,  much  of  answers,  perhaps,  usually, 
the  most  stringent  part,  consists  of  matter  which  is 
not  capable  of  being  put  in  plea.  All  such  matter, 
then,  is  admissible  in  answers ;  and  yet  is  matter  to 
which  the  other  party  has  no  opportunity  of  cross-ex- 
amining. How,  in  this  very  case  for  instance,  could 
the  motives  by  which  these  parties  were  actuated,  as 
they  insist,  in  assenting  to,  or'rather  in  not  dissenting 
from,  the  purchase  of  this  estate  by  the  deceased,  be 
*  put  in  plea?  or,  if  put  in  plea,  who  was  capable  of  de- 
posing to  them  ?  But  were  the  respondents  bound  to 
admit  the  fact  without  an  accompanying  statement  of 
these  motives  ?  Certainly  not.  For  all  these  reasons 
it  seems  to  me  that  the  answers  are  not  viciously  re- 
dundant in  this  part  of  them ;  and  that  I  am  bound  to 
over-rule  the  present  objection. 

Objection  over-ruled. 


3d  Session.  DoKER  V.  GoFP. 

A^ur  .t.  John  GOFF,  formerly  of  High  Street,  in  the 
M ''raiM^rib!^  ^^™"ff^  ^^  Southwark,  a  police  officer,  was  the  party 
Si??*diAt**  deceased.    He  left  a  widow  (party  in  the  cause)  and 

preramption 

against  the  legal  validity  of  a  testamentary  paper,  perfect  In  other  respects :  but  that  presump- 
tioo  is  infinitely  slighter  where  the  writer's  intention  to  have  it  regularly  attested,  is  to  be  col- 
lected only  from  the  single  word  "  witnesses'*  at  the  foot  of  the  paper. 

Qiurre,  whether  a  paper  so  circumstanced  can,  la  dU  oases,  be  considered  an  nnfinblied 
paper  so  as  to  let  in  evidence  against  it?  and  note  to  what  that  evidence  most  (at  all  events^ 
in  mm€  ciKt)  be  confined. 


BOKBE 

r. 
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mne  children.  From  the  month  of  June^  18!^ly  the  1824. 
deceased  had  been  resident  in  Holland,  whither  he  had  Tmn!, 
gone  in  order  to  ayoid  being  arrested  by  the  creditors^ 
to  whom  he  had  become  liable  as  the  security,  of  ai 
person  named  William  Goff;  and  where  he  died  on  the 
28th  of  Novembery  1822 :  the  deceased  was  accom- 
panied  to  Holland  by  Elizabeth  Smith  Doker  (the 
other  party  in  the  cause)  with  whom  he  had  previsouly 
cohabited;  and  with  whom  he  continued  to  cohabit, 
in  Holland,  until  her  return  to  this  country,  at  the 
time,  and  under  the  circumstances,  stated  in  the  judg^i- 
ment.  The  question  before  the  Court  wafi^  the  va- 
lidity of  a  paper,  set  up  as  the  will  of  the  deceased 
by  this  Elizabeth  Smith  Doker. 
The  paper  in  question  was  as  follows : 

28  day  of  October  1821. 
In  the  Name  of  God  Amen. 

I  John  Goff,  of  N"*.  15  in  Koe  Straat  in  the 
City  of  Amsterdam  in  Holland  formerly  of  the 
^  Bor6  of  Southwark  in  the  County  of  Surry  being 
^  of  sound  memory  mind  and  understanding  do 
^  make  this  my  last  Will  and  Testiment  here  by 
§  from  all  former  Wills  and  Testiments  at  any  time 
o     heretofore  made— in  the  first  place  I  desire  to  be 

S#  direction  of  my 

decently  buried  at  the  ^Executrix  Elizabeth  Smith 

Doker  my  preasent  Housekeeper  and  after  the 

payment  of  ndy  !tHineral  and  Expences  for  Ad- 

minestraing  to  this  my  last  Will  aforesaid  to  and 

&    all  the  debts  I  may  owe  at  the  time  of  my  decease 

{-)    I  give  and  bequeath  unto  Eliz^.  Smith  all  my 

§j    worldley  Property. 

Witness  my  Hand    John  Goff. 
And  that   I  the  said  John   Goff  doth  nominate 
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1824. 

Hiiary 

Term. 


arid  appoint  the  said  Eliz\  Smith  Doker  io  be 
the  Executrix  to  my  Natural  Daughter  Louisea 
Daniels  and  that  she  Receves  the  sum  of  ten  pounds 
per  year  from  the  Bank  of  England  Invested  in  the 
Long  Annuities,  and  if  her  Death  should  before  the 
Termination  of  her  Mother's  Will  hapen  unto  her  that 
the  said  -jBliz^.  Smith  Doker  shal  have  every  privelage 

said 

and  Authorty  as  I  the  ^  John  Groff  had  according  to  the 

said  Will  and  that  I  have  given  her  the  full  and  ex- 

to  act 
tent  power  ^ for  her  maintainance  the  the  same  as  I  had 

vrhilst  I  was  living. 

Witness  my  Hand  John  Goff. 

dated  28  of  October  1821. 

Given  und  my  Hand  and  fieals. 


John  Goff 


John  Goff  f  l.  s. 


Witnesses. 

Judgment. 

Sir  John  Nicholl. 

The  Court,  in  determining  this  cause,  must  be  go- 
verned by  the  same  principles  as  if  the  property  at 
stake  were  more  considerable  (a)  :  and  b}^the  same, 
it  is  sorry  to  say,  as  if  the  case  set  up  on  the  part  of 
the  executrix,  had  a  less  unfavourable  aspect  than 
that  with  which  it  actually  presents  itself. 

The  deceased  left  this  country  in  June,  1821,  ac- 
companied by    this  woman,  Doker;    with  whom  he 


(a)  Its  probable  amount  was  £600  or  £700, 
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cohd)itcd  until  Mftrch,  1822,  when  she  returned  to 
England,  after  much,  mutual,  altercation,  not  unac- 
companied with  some  personal  violence,  on  both  sides ; 
principally,  it  should  seem,  in  consequence  of  the  de- 
ceased haying  formed  a  connexion  with  a  Dutch 
ifoman,.  named  Btawmn,  whom  he  picked  up  in 
Holland.  After  he  had  been  in  Holland  four  or  five 
iQontlvs,  though,  probably,  before  his  acquaintance 
with  this  Dutch  female,  he  wrote  the  testamentary 
paper  propounded  by  Doker.  Neither  the  hand- 
writing of  the  paper,  nor  the  testamentary  capacity  of 
the  deceased,  at  the  time  of  writing  it,  is  questioned : 
the  real  and  sole  question  is,  whether  the  deceased  did 
or  did  not  consider  it  a  finished  and  operative  paper, 
in  its  present  state.  If  the  Court  is  bound  to  conclude 
it  to  have  been  such,  in  the  deceased's  view  and  appre- 
hension of  the  matter,  there  is  an  end  of  the  case. 
No  proof  of  his  having  intended  to  make  another 
will,  or  to  dispose  of  his.  property  differently,;  will,  or 
can,  in  that  event,  avail  to  defeat  it:  and  the  Court 
will  be  bound  to  decree  probate  to  the  executrix ;  how 
inofficious  soever  this  paper  may  be ;  and  how  repug- 
nant soever  it  may  be  to  the  feelings  of  the  Court  to 
pronounce  in  its  favor. 

The  first  thing  to  be  the  regarded  is  the  form  and 
appearance  of  the  paper  itself.  It  is  a  large  sheet  of 
thick  paper ;  and  such  a  one  as  a  person  might  natu- 
rally ^lect  about  to  make  a  Jinal  disposition  of  his 
property.  The  date  "  28  day  of  October  1821,'*  is 
twice  written ;  it  is  twice  sealed,  one  of  the  two  seals 
bearing  the  deceased's  initials,  the  other,  a  common 
device,  but  both  seals  appearing  to  have  belonged  to 
the  deceased ;  it  is .  signed  by  the  deceased  in  five 


1624. 

Hilary 

Term. 


Doker 

•     V. 

Oowf. 


DOKBR 
1». 


46  CASES   DETERMINED   IN   THE 

18M.  places.  On  'the  margin  is  also  written^  ''  the  last  and 
j^^  only  will  of  John  Goff.'*  The  purport  of  this  paper 
is  to  giye  all  the  deceased's  "  worldly  property,'*  after 
payment  of  his  debts  and  funeral  expences,  to  Eliza- 
^®"*  beth  Smith  Doker,  whom  the  testator  appoints  by  it 
his  sole  executrix,  and  the  guardian  of  his  natural 
daughter,  Louisa  Daniels. 

The  will,  of  course,  would  have  been  perfect y  if  the 
testator  had  stopped  here :  but  he  has  written,  at  the 
foot  of  the  paper,  the  word  ''  witnesses  :'*  and  this  is 
the  single  circumstance,  on  the  face  of  the  paper,  upon 
which  it  can  be  argued  to  be  an  unfinished  paper. 
It  is  a  circumstance,  however,  in  my  judgment,  in 
the  highest  degree  equivocal,  in  any  case.  Even  a 
regular  attestation  clause,  without  any  subscribed 
witness,  affords  but  a  slight  presumption  against  the 
legal  validity  of  any  testamentary  paper;  and  that 
presumption  is  infinitely  slighter,  and  has  always  been 
so  held,  where  the  testator's  intention  to  have  it  re- 
gularly attested  is  to  be  collected  from  the  single  word 
"  witnesses"  appearing  at  the  foot  of  the  paper.  But 
in  the  present  case  that  presumption  is  (nearly,  if  not 
altogether)  rebutted  by  the  following  circumstances, 
for  which  the  Court  has  not  to  revert  to  extrinsic  evi- 
dence, but  collects  from  the  paper  itself.  In  the  first 
place  the  word  **  witnesses'*  is  written  so  near  the 
bottom  edge  of  the  paper,  as  hardly  to  leave  room  for 
witnesses  to  have  undersigned  it ;  and  secondly,  there 
are  these  words  in  the  margin,  '<  the  last  and  ouly 
will  of  John  Goff,'*  which  I  must  presume  to  have 
been  the  words  last  written  by  the  deceased,  as  pleaded, 
although  there  is  no  direct  proof  of  this.  Nor  is  the 
deceased's  condition,  obviously  an  illiterate  man,  as 
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q>pears  from  the  wording  of  the  instrument,  not  to  be 
token  into  the  account.  Better  general  information^ 
i  fortiori,  technical  professional  habits^  might  have 
founded  a  different  inference :  but  nothing  is,  I  think, 
more  improbable  than  that  tfns  testator  should  con- 
clude the  paper  in  question  imperfect  from  its  not 
having  been  regularly  attested,  notwithstanding  the 
species  of  attestatioa  dame  (if  it  can  be  so  called) 
appar^it  on  the  face  of  the  paper. 

Upon  these  considerations,  to  which  others  might  be 
added,  as,  especially,  the  pains  obviously  bestowed 
upon  it,  I  Itave  some  difficulty  in  considering  this"^  an 
nnfinished  or  imperfect  paper,  on  the  face  of  it — the 
only  circumstance  which  can  render  parol  evidence 
against  it,  admissible.  At  all  events,  under  the  cir^ 
eumstances,  the  parol  evidence  in  this  case,  must,  I 
think,  be  confined  to  shewing  that  the  deceased  him- 
self did  not  regard  this  as  a  dispositive  instrument  in 
its  present  shape ;  but  only  as  a  preparatory  will,  or 
one  in  progress,  merely,  towards  actual  completion. 

Now  what  is  the  case  set  up  in  opposition  to  this 
paper  ?  In  the  first  place  it  is  pleaded,  and  witnesses 
have  been  examined  to  prove,  that,  subsequent  to  the 
date  of  the  paper,  the  deceased  and  Doker  had  violent 
quarrels,  which  terminated  in  the  tatter  finally  quitting 
the  deceased,  and  returning  to  this  country,  as  I  have 
said,  in  March,  1823.  And  several  declarations  are 
abo  pleaded  and  spoken  to  by  witnesses  (exclusive  of 
some  others  which  I  shall  notice  presently),  that 
^  Doker  should  never  have  a  sixpence  of  his  money," 
but  that,  ^*  the  whole  should  go  to  his  wife  and 
children,"  or  to  that  effect. 


1824. 
Hilary 
Term. 
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1824»  Here,   however,  in  the  first  place,  the   witnesses 

Term.       examined  to  these  particulars  speak  with  a  warmth. 


and  in  a  tone  of  [evident  exag'geration,  which  puts  the 
V.  Court  on  its  guard  against  relying*,  too  implicitly,  upon 

their  testimony.  The  conduct  of  the  witnesses  in 
this  respect  is  natural,  nor  is  it  quite  inexcusable.  The 
widow,  subsequent  to  her  husband's  decease,  went 
over  to  Holland,  and  was  received  into  the  house  of 
Mr.  and  Mrs.  Binns  (the  principal  witnesses  to  these 
particulars)  with  whom  the  deceased  and  Doker,  then 
passing  Jas  husband  and  wife^  had  resided  during  the 
period  of  their  joint  residence  in  Holland.  The  sub- 
ject of  this  will,  and  the  deceased's  whole  conduct 
towards  his  family,  was  of  course,  and  is  admitted  to 
have  been,  much  canvassed  between  the  widow  and 
these  parties :  it  was  natural,  consequently,  that  they 
should  feel  a  warm  wish  to  set  it  aside,  as  being  a 
will  made  in  favour  of  a  prostitute,  to  the  total  ex- 
clusion of  the  deceased's  lawful  widow  and  children. 
There  is  one  circumstance,  in  particular,  indicative 
of  this  bias  of  the  witnesses.  They  represent  the 
deceased  as  professing  himself,  at  all  times,  after 
Doker's  departure,  a  penitent  husband,  anxious  to 
efface  the  remembrance  of  his  former  conduct  to  his 
wife,  by  his  future  treatment  of  her :  they  do  not  say 
a  word  about  the  Dutch  woman,  Blawmn,  with  whom 
he  was  notoriously  cohabiting,  from  the  time  of  Dover's 
departure,  till  his  death;  and  who  appears  to  have 
been  the  principal,  if  not  the  sole,  cause,  of  Doker's 
leaving  him  at  all.  The  suppression  of  that  fact 
alone  would  suggest  to  the  Court  the  necessity  of  con- 
sidering this  part  of  their  evidence  with  some  grains  of 
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allowance.     But,  after  all.  to  what  do  the  facts,  and       .1^4* 

Tt't 

<ieclarations,  so  spoken  to,  amount  ?    Admitting  these       Term. 
qaarrels  between  the  deceased  and  Doker,  to  any  ex- 
tent— admitting  the  deceased  to  have  made  the  decla- 
rations, and  to  have  beei;  sincere  in  making  them, 
(though,  not  improbably,  he  was  insincere,  and  merely 
made  them,  supposing  him  to  have  made  them,  to  re- 
concile himself  to,  and  to  ingratiate  himself  with,  these 
people,  the  Binns's)  they  are  both    quite  consistent 
with  the  deceased   having   considered  this  to   be    a 
finished  will ;  in  which  case  no  change  of  intention, 
however  probable  in  itself,  or  however  probably  de- 
posed to,  can  have  the  slightest  effect  in  defeating 
its  validity;    the  deceased  being   admitted   to  have 
died  without  doing  any  other,  or  further,  testamentary 
act.     It  remains  also  to  be  observed,  that  there  are 
facts  in  evidence,  at  variance  with  the  statements  of 
the  witnesses  upon  one  of  these  heads  in  many  par- 
ticulars.    For,  instance,  it  is  in  evidence,  in  spite  of 
the  toial  rupture  between  the  deceased  and  Doker  as 
th^  represent  it,  that  the  deceased  furnished  Doker 
with  money  for  her  expences,  on  her  return  to  Eng- 
land ;  that  he  also  gave  her  an  order  to  a  person  with 
ivhom  he  had  deposited  a  bed  and  some  bedding,  to 
deliver  it  up  to  her,  for  her  use;  M^/  immediately 
upon  her  arrival  in  England,  she  took  up  her  resi- 
dence at  his  brother's,  in  compliance  vvith  the  wishes 
of  the   deceased,  where  she  continued  to  reside  till 
after  his  death ;  that  he  made  frequent  inquiries  re- 
specting her  welfare;  and,  that,  on  one  occasion  (in 
May,  1822)  he  sent  her  a  note  (which  is  exhibited) 
in  which  he  says  that  he  "  freely  forgives  "  and  pro- 
mises "  not  to  forget  her." 

VOL.  II.  D 


60  ^  CASSS   DETERMINED   IN   THE 

1824.  But  the  deceased  is  also  pleaded  by  the  widow^  to 

•^^^      have  repeatedly  declared  that  the  will  in  Doker's  pos- 

Vi^v*^      session  was  good  for  nothing— that  she,  Doker,  had 

DpKBR      stolen  a  paper  from  him,  purporting  to  be  a  will,  but 

©OFF.      that  the  same  was  not  witnessed,  and  that  she  could 

make  no  use  of  it  to  deprive  his  wife  or  children  of 

his  property.  If  this  were  so,  it  were  something— these 

are  stringent  declarations,  as  pleaded,  and  come,   at 

once,  to  the  point.     But  the  witnesses  who  depose  to 

them  are  so  inconsistent  with  each  other,  and  are  so 

flatly  contradicted  by  the  face  and  appearance  of  the 

paper  before  the  Court  (a),  that  it  is  quite  impossible 

(a)  For  instance,  John  Binn»  deposed  that  **  a  daj  or  two  be- 
fore Doker  left  Holland,  she  produced  to  him,  the  deponent,  a 
paper-writing,  saying,  **  Mr.  Binns,  here's  a  will  Mr.  6off  has 
made,  and  if  you  and  yonr  wife  wiU  sign  it,"  (meaning,  according 
to  the  deponent's  impression,  at  witnesses)  **  it  may  come  into  use 
sometime."  This  the  deponent  declined,  saying,  ''  he  would  not 
do  it  for  all  Amsterdam.''  The  paper  so  produced  was  not  read 
by  the  deponent,  nor,  though  acquainted  with  the  deceased's  hand- 
writing, can  he  depose  to  its  having  been  written  by  the  de- 
ceased. He  remembers  just  looking  at  it  to  see  if  it  was  n^rned, 
which  it  was  not:  of  that  he  has  no  doubt:  he  cannot  swear  that 
there  was  no  signature  to  it,  but  he  does  swear  that  he  saw  none, 
and  that  he  believes,,  that  if  the  same  had  been  signed  he  must 
have  observed  it. 

Ann  Binns  deposed,  that  whilst  at  Rotterdam  with  Doker,  whom 
she  had  accompanied  thither  just  before  her  sailing  for  England, 
Doker,  in  her  search  for  something  at  the  inn  there  which  she 
had  misplaced,  put  her  hand  on  a  paper  which  she  pulled  out, 
saying,  to  deponent  "  here's  a  will  of  old  GofTs ;  it  is  neither 
signed  nor  sealed,  but  it  would  have  been  good  if  I  had  been  his 
wife ;  will  you  sign  it?"  On  deponent's  refusing,  she  said,  "  there 
are  plenty  of  people  in  England  who  will,  and  it  may  be  of  use 
one  day.    1*11  read  it  to  you."    It  began,  «  I  leave    to  Eliza* 
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for  it  to  place  any  reliance  upon  this  part  of  their  evi- 
dence.    On  the  other  hand,   there  are  two  persons 

beth  Smith  Wayling^,   my  present   housekeeper,    all    tny  pro^ 
pert/,"  <&c. 

And  both  these  witnesses,  Binns  and  his  wife,  deposed,  that  on 
sabseqaently  acquainting  Goflf  that  Doker  had  got  something  of 
a  will  of  his  **  he  flew  into  a  violent  rage,  and  at  first  talked  of' 
sending  a  *  police  maiC  after  her,  but  was  qaieted  by  reflecting, 
that  it  could  be  of  no  Use  to  her  from  its  not  being  signed^  adding, 
**  Ae  had  put  His  hand  to  no  paper*  No,'*  said  he,  **  Jack  Goff 
does  not  do  so/' 

A  witness  named  Jane  Ribbing  deposed,  that  some  days  after 
Boker  had  left  Holland,  Goff  told  the  deponent  (who  had  previ- 
ously heard  him  say,  that  he  had  written  par/  of  a  will,  but  would 
not  sign  it)  that  she,  Doker,  had  got  that  paper  from  him,  for  he 
coold  not  find  it,  but  that  it  was  of  no  use  to  her,  for  that  it  was 
not  signed,  nor  sealed,  nor  witnessed.  **  Jack  Gofl*,"  he  said, 
**  don't  put  his  name  to  a  paper." 

And  another  witness,  Benjaman  Rolf,  deposed  td  having  been 
toM  by  the  Mecejased,  ''that  he  had  made  no  will — that  he  had 
giren  a  woman  with  whom  he  formerly  cohabited,  whom  he  called 
Mrs.  Smith*,  a  false  will,  being  neither  signed,  nor  sealed,  nor 
delivered;  which  could  be  of  no  service  to  her;  a  copy  of  which 
he  then  shewed  the  deponent,  who  read  part  of  it;  but  all  that  he 
remembers  of  the  contents  is,  that  it  purported  to  bequeath  certain 
property  to  Elizabeth  Wayling*,  or  a  person  of  a  name  tery  similar 
to  that. 

It  must  be  obvious,  upon  this  evidence,  that  these  witnesses 
were  either  deposing  at  random,  or  of  some  other  paper,  or  werci 
purposely  deceived  and  misled  either  by  Doker,  or  by  the  deceased 
himself;  in  any  of  which  cases,  as  observed  by  the  Court,  their 
evidence  could  be  of  no  avail  to  defeat  the  instrument  now  pro- 
pounded by  Doker. 
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*  It  is  to  be  obaerved  that,  according  to  Binos's  deposition,  Doker  bad  first 
^•ased  as  Mrs.  Goff.  After  she  kndw  her  not  to  be  Ooff's  wife,  she  passed  by 
the  names  of  Mrs.  Smith  or  Mrs.  Wayling.  Binns  says  she  never  heard  of  bei" 
by  the  name  of  Doker,  nor  knew  that  to  be  her  true  name  till  aAer  the  death 
tftbe  deeeased. 
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.  1^4.  iDuch  in  his  confidence,  examined  upon  Doker's  alle- 
j^^  gation,  who  speak  to  direct  recognitions,  by  the  de- 
ceased, of  this  instrument,  as  an  efiective  will,  in 
Doker  s  hands.  In  the  course  of  a  conversation  be- 
tween the  witness  Raitt^  and  the  deceased,  relative  to 
the  state  of  his  affairs,  in  the  May  preceding  his  death, 
the  deceased  said,  '*  I  have  settled  all  that ;  I  have 
made  my  will  :**  and,  on  Raitt  expressing  some  sur- 
prize at  the  deceased  never  having  shewn  it  to  him, 
he  added,  "  I  have  it  not :  it  is  in  England  ;'*  plainly 
alluding  to  the  will  in  Doker's  hands,  for  there  is  no 
vestige  of  any  other.  The  evidence  of  the  brother, 
George  Goff,  is  even  still  more  explicit :  he  speaks 
JO  having  been  told  by  the  deceased,  whilst  on  a  visit 
sX)  him  at  Rotterdam,  in  the  September  only  preceding 
his  death,  that  **  Betsey  had  got  his  will/'  The 
words,  he  says,  were,  as  he  the  deponent  best  re- 
collects them,  ^*  I  have  made  a  will,  and  Betsey  has 
got  it  with  her/*  And  I  see  nothing  to  justify  the 
Court  in  repudiating  the  evidence  of  this  witness^  con- 
firmed as  it  is  by  facts  in  the  cause ;  though  it  might 
otherwis€j  for  reasons  that  need  not  be  stated,  be  en« 
'  titled  to  little  credence. 

Upon  these  considerations  I  hold  that  I  am  bound 
by  law,  in  deference,  to  established  precedents,  to  pro- 
nounce this  to  be  a  valid  will ;  and  I  decree  probate  of 
it,  as  such,  to  the  executrix.  And  I  also  think  that,  in 
directing  the  expences  of  this  suit  to  be  taken  out  of 
the  estate,  I  am  bound  to  except  those  occasioned  by 
the  allegation  given  in  on  the  part  of  the  widow  (which 
the  registrar  will  ascertain  in  the  best  way  that  he 
is  able) ;  and  which,  I  regret  to  say,  must  be  borne 
by  the  widow. 
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(In  the  Goods  of  Thomas  Chai^lcs  Pattlcj  deceased.) 


4th  Session. 

Judgment.  a  wm  pro. 

pounded— the 

Sir  John  Nicholl.  direct  evi- 

This  is  a  case  of  some  weight  and  novelty,  con-  factum  of  that 
sidered  with  respect  to  the  magnitude  of  the  property  and  held  to'be 
at  stake,  and  the  nature  of  the  several  proceedings  in  roborated^by 
the  cause — especially  as  viewed  in  connection  with  that  Ind^drcnm- 
(extraordinary)  application  which  has  been  made  to  the  JSe^rto^^prol 
Court,  at  the  instance  of  one  of  the  parties,  since  the  ^^\^  implig^S- 
cause  was  concluded.  In  order  to  furnish  a  distinct  Sued^in'^T 
view  of  the  case  it  is  necessary  that  the  Court  should  "e^JI^Slm^te 
state,  the  history  of  the  ^deceased  and  his  several  testa-  ^  ^"tfa^Sn*' 
mentary  acts — an  outline  of  the  principal  proceedings  ^»t»  ^«  ^^ 
in  the  cause— the  proof  adduced  in  support  of  the  ^"'^^ij^^^f.;^ 


iostrument  propounded — and  the  sfrounds  upon  which  of  the  dispoyi- 

,^     ^  .  °  ^  tion;   Sd,  the 

that  proof  is  sousfht  to  be  impu&:ned.     Upon  the  gfene-  genuineness  of 

^  .  ^  .  ,  the  signature, 

ral  result  will  depend  the  propriety  of  the  Court's  pro-  stated,  and 

^  ^     ^        ^        ^  .  .  ,       held   to  fail— 

ceedmg,  at  once,  to  a  sentence ;  or  oi  its  opening  the  the  will  pro- 
case  to  farther  investigation  in  the  manner,  and  for  and  the  op-' 
the  reasons  stated  in  that  application  to  which  it  has  ^demued  u 
just  adverted;  but  of  which  it  postpones,  accordingly j  ^^ 
a  particular  consideration,  to  that  of  the  other  parts 
of  the  cas^. 

The  deceased  in  the  cause,  Thomas  Charles  Pattle, 
died  at  Macao,  in  China,  on  the  2Gth  of  November, 
181 5  J  leaving  a  wife  arid  one  daughter,  an  only  child. 
The  amount  of  his  property,  which  was  wholly  per- 
sonal,  is  not  precisely  ascertained;  but  it  may  be 
safely  estimated  ut  140  or  ldO,OUO/.     He  had  been 
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B^fa*'       many  years  abroad  in  the  civil  service  of  the  East 
Term.       India  Company ;  he  came  to  England  in  1802,    but 


Roc&B* 


returned  to  China  in  1805  ;  attained  a  hi^h  station  in 
W^  the  council  of  the  factory  of  Macao ;  and  died  there, 
as  I  have  said,  in  1815.  Upon  going  out  to  China 
in  1805,  he  left  his  wife  and  daughter  in  this  country, 
where  they  continued  to  reside  till  his  death. 

Previous  to  this  departure  in  1805,  the  deceased 
made  a  will,  which  is  before  the  Court,  bearing  date 
in  April  of  that  year.  By  this  will  he  bequeathes  hi^ 
whole  property  to  his  wife  and  daughter.  The  de- 
ceased had  also  living  at  that  time,  a  father,  two  bro- 
thers, three  sisters,  an  uncle,  Mr.  Haselby,  who  at- 
tests this  will,  and  numerous  friends;  but  the  will 
of  1805  has  no  legacy  to  any  one  of  these.  It  is  to 
be  observed,  however,  that  the  deceased's  property, 
at  this  time,  amounted  to,  from  between  10  to  20,000/. 
only. 

It  is  in  evidence  that  in  the  year  1814,  the  deceased 
had  made,  or  said  that  he  had  made,  another  will, 
the  substance  of  which  is,  in  some  measure,  before 
the  Court  in  Sir  Theophilus  Metcalfs  affidavit  of 
scripts.  It  will  be  sufficient  to  say  of  this,  at  present, 
that  it  should  seem  to  have  been  a  will  in  which  his 
collateral  relatives,  and  friends,  were  largely  remem- 
bered ;  probably,  about  one-half  only  of  his  property, 
which  had  then  very  much  increased,  being  given  to 
his  wife  and  daughter.  Letters,  too,  are  before  the 
Court  written  by  the  deceased  in  January  and  Febru- 
ary, 1815;  the  one  to  Mr,  Haselby,  the  other  to  his 
friend  Mr.  Becher.  In  the  former  he  tells  Haselby, 
that  he  has  given  him  3000/.  by  his  will;  in  the  latter 
he  tells  Becher,  that  he  has  "  put  down'*  Haselby  for 
5000/.  in  his  will ;  adding,  that  he  should  not  object 
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to  pay  him  interest,  as  on  that  sum,  until  his  death       i^^* 
pats  him  in  possession  of  the  principaL  Term. 

At  this  time  the  deceased's  health  had  began  to  fail. 
Upon  his  return  from  Canton,  (whither  it  was  his 
duty  to  go  upf  as  it  is  termed,  at  certain  periods)  to 
Bfacao,  in  the  beginning  of  the  year  1815,  symptoms 
of  dropsy,  and  water  in  the  chest  had  appeared.  In 
the  summer,  however,  of  that  year,  being  something 
better,  and  having  been  recommended  a  sea  voyage, 
he  accompanied  Captain  Langford,  of  his  majesty's 
ship  Alpheus,  to  Manilla,  whence  he  returned  about 
Uie  middle  of  August ;  Captain  Langford  kindly  con- 
senting, at  some  inconvenience,  if  not  loss  to  himself, 
to  return,  at  oncCj  to  Macao,  on  the  deceased  becom- 
ing suddenly  much  worse  at  ManiUa.  During  this 
voyage  to  Manilla  and  back,  the  deceased  was  at- 
tended by  the  ship's  surgeon,  Mr.  Edwards,  and  his 
assistant  Mr.  Allen,  with  the  attentions  of  which  lat- 
ter he  was  so  much  pleased,  that,  on  his  return  to 
Macao,  he  prevailed  on  Captain  Langford  to  give 
Allen  his  discharge.  From  that  time  till  his  death 
Allen  continued  much  about  the  deceased ;  occasion- 
ally writing  letters  for  him,  which  the  deceased  merely 
signed,  and  so  forth. 

In  the  months  of  September  and  October  preceding 
bis  death,  the  deceased's  dropsical  disorder,  in  the 
whole,  increased  upon  him;  though,  like  most  drop- 
sical J  atients,  he  was  better  sometimes,  and  at  other 
times  worse.  His  usual  medical  attendants  at  Macao 
were  Messrs.  Pearson  and  Livingstone,  gentlemen  at- 
tached, in  that  capacity,  to  the  factory ;  but  the  first 
of  these,  Mr;  Pearson,  accompanied  the  factory  to 
<!!anton    in    September  (1815)  and    did    not  return 


M 


CASES    DETERMINED    IK    THE 


1824  thence  to  Macao  till  after  the  deceased's  death.  From 
Term.  September,  consequently^  Mr.  Livingstone  was  his 
sole  medical  attendant. 


«.  In  a  letter  written  by  Livingstone  to  the  widow, 

800I1  after  his  death,  accompanying  a  watch  which  the 
deceased  had  desired  him,  Livingstone,  to  forward  to 
his  wife  if  he  did  not  recover,  are  the  following  ex- 
/  pressions :— After  entering  into  some  particulars  of 
his  last  illness,  and  stating,  that  he  suffered  little  sub* 
sequent  to  his  return  to  Macao,  until  his  death,  on  the 
2dth   of  November,    ''with  his  mind  powerful,  and 
memory    perfect,   to    the  last,'*   except  from    "  two 
severe  attacks  of  difficulty  of  breathing,"  indicative 
of  water  on    the  chest,   the  writer    thus    proceeds: 
''  after  one  of  these,  which  did  not  give  way  till  all  the 
usual  resources  of  medicine  had  been  tried,  be  had 
seen  me  a  good  deal  alarmed;  he  inquired  whether  I 
considered  him  to  be  in  much  danger ;  I  told  him, 
frankly,  that  another  attack  might  destroy  him  in  an 
hour ;    he  said,  he  was  not  afraid  to  die,  but  wished 
to  have  my  real  opinion,  that  he  might  have  his  affairs 
properly  arranged  j   this  was  on  the  18th  of  October; 
he  informed  me  he  meant  to  send  for  Mr.  Croft,  a  law 
gentleman  from  Bengal,  &c."  of  course,  though  not 
so  expressed,  to  assist  him  in  such  proposed  arrange- 
ment.    It   is  a  will  alleged  to  have  been  made  by 
Mr.  Croft,  under  these  circumstances,  dated  the  20tU 
October,  1815,  that  is  propounded  in  this  cause. 

The  contents  and  form  of  this  will  are  briefly  these  : 
the  interest  of  20,000/.  is  given  to  the  deceased^s 
father,  Thomas  Pattle,  for  life,  the  principal,  at  his 
death,  to  the  wife  of  the  deceased ;  or,  in  the  event 
of    his     father    surviving     Adr,     to    tlie    daughter; 
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20,000/.  are  given  to  his  wife,  and  30^000/.  to  his 
daughter,  on  her  attaining  her  age  of  twenty-one,  ab- 
solutely 3  1 5,000/.  to  his  brother  James  Pattle ;  5000/. 
each  to  his  three  sisters,  Mrs.Rocke,  Mrs.Mitford, 
and  Mrs.  Lay.     The  residue  (after  payment  of  tliese 
and  other    legacies;    among  which    are   1000/.    to 
Mr.  Livingstone ;  1000/.  to  Mr.  (originally  Pearson, 
bat  altered  to)  Shank;  3000/.  to  the  two  Mr. Ross's, 
father  and  son ;  and  1000/.  each  to  his  five  executors) 
is  directed  to  be  equally  divided  and  distributed  be- 
tween   the    children,    of  his  brother  James  Pattle, 
and  his  sisters,   Mrs.  Rocke,  and  Mrs.  Lay.     Such, 
in  substance,  are  the  contents  of  this  will.    As  to  its 
form,  it  is  written  on  two  sheets,  and  occupies  five  sides, 
of  large  thick  paper ;  there  are  several  little  alterations, 
the   principal   being  the  substitution  of  the  name  of 
Shank,  for  that  of  Pearson,  which  I  have  already  no- 
ticed,  on  the  third  side ;  and  the  interlined  additional 
bequest,  on  the  fifth  side,  of  a  pipe  of  Madeira,  to 
each  of  his  executors — ^this  latter  is,  evidently,  written 
by  the  writer  of  the  will — the  name  of  "  Shank"  is 
written  in  a  different  hand,  and  with  different  ink — ^the 
instrument  is  subscribed,  **  Thomas  Charles  Pattle,*' 
but  there  are  no  witnesses  (a). 


1824. 

HUary 

Term. 


RoBtOM 


(a)  To  explaia  this  circamstance  of  there  being  no  witnesses, 
Croft  had  deposed,  that  this  was  pursuant  to  his  advice;  he  not 
eoDceiving  it  to  be  necessary,  as  the  deceased  had  no  real  pro- 
perty ;  and  as  it  appeared  to  him  that  having  it  attested  might  cre- 
ate UDDeoessary  difficolties,  there  being  persons  in  England  who 
could  easily  prove  the  deceased's  signatare  to  it.  **  The  possible 
difficulty,"  he  says,  **  which  he,  the  deponent,  contemplated  was, 
that  as  the  only  persons  who  could  be  procured  as  witnesses  were 
those  resident  in  Chba,  it  might  become  necessary,  in  the  event 
of  there  being  a  dispute  respeoting  the  will,  to  send  out  a  commis* 
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IBM.  Immediately  upon  the  death  of  the  deceased,  namely. 

Term.  ^P^^  *^^  26th  of  November,  the  day  following,  tlds 
^^"^''"^  instrument,  such  as  I  have  described  it,  was  found 
V.  amongst  the  deceased's  papers,  in  a  sealed-up  envelope 
thus  indorsed,  ^*  the  last  will  and  testament  of  Thomas 
Charles  Pattle,  Esquire,''  addressed, ^^  to  Sir  Theophilus 
James  Metcalf,  Bart,;  Greorge  Templar,  Hastings 
Nathaniel  Middleton,  William  Frazer,  and  Charles 
M agnac.  Esquires,  executors ;  to  be  opened  by  either 
two  of  them  that  are  in  China  at  the  time  of  my 
death."  It  is,  accordingly,  opened  by  two  of  the  ex- 
ecutors then  in  China,  Mr.  Frazer  and  Mr.  Mi^nab ; 
and  they,  at  Canton,  on  the  day  following,  the  27th  of 
November,  make  an  affidavit  before  Mr.  Elphinstone, 
the  chief  of  the  factory,  as  to  the  plight  and  condi- 
tion of  the  instrument  when  found ;  with  respect  to 
those  erasures  and  interlineations,  of  which  I  have 
just  spoken,  still  apparent  on  the  face  of  it* 

The  will,  with  this  affidavit  and  envelope  attached 
to  it  by  a  sealed  tape,  is  immediately  sent  to  England ; 
and  brought  into  this  Court,  where  probate  of  it  is 
taken  by  two  of  the  executors;  the  one,  Mr.  Middleton, 
being  sworn  on  the  29th  of  May,  1816,  and  the  other» 
Mr.  Templar,  on  the  21st  of  June,  the  month  follow- 
ing. At  first  it  should  seem  that  the  body  of  the  will 
was  supposed  to  have  been  written  by  the  deceased : 
for  when  Mr.  Allen,  a  friend  of  the  deceased,  ac- 
quainted with  his  manner  and  character  of  hand-writ- 
ing attended  here^  on  the  30th  of  May,  1 816,  as  one 
of  the  two  persons  selected  to  authenticate  the  instru- 

sion  to  China,  to  examine  them."  He  had  hefore  deposed  that 
the  only  person  actaally  present,  was  a  half^ast  Chinese  woman ; 
who  did  not  understand  English. 
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ment  in  that  respect,  (this  being  requisite  prior  to  pro-  1824. 
bate,  as  a  will,  of  any  unattested  paper  actually  pass-  ^^^ 
ing  to  the  executors)  he  does,  I  make  no  doubt,  very  ^^\^^ 
innocently,  though  somewhat  too  precipitately,  sub-  ^omou 
scribe  and  make  an  affidavit  that  *'  the  whole  body,  Rocki. 
series,  and  contents  of,'*  as  well  as  <^  the  signature 
to"  this  will,  are  of  the  deceased's  hand-writing  (a). 
And  really,  the  body  of  the  instrument  propounded  in 
this  cause  is  written  in  a  hand  so  similar  to  the  sub- 
scriptiorif  in  point  of  general  character,  that  a  person 
recognizing  the  latter  by  inspection,  and  making  this 
sort  of  affidavit  pretty  much  as  a  matter  of  form, 
without  any  circumstance  whatever  to  excite  his  sus- 
picions, or  to  suggest  to  him  the  necessity  of  any 
critical  examination  of  the  body  of  the  instrument, 
might  have  fallen  into  this  error  very  excusably.  It 
is  neither  a  circumstance  of  any  great  moment,  in 
itself  j  nor  does  it  seem  to  have  excited  any  doubt  or 
suspicion  among  the  parties  interested,  at  the  time:  for, 
In  June,  1816,  the  widow,  on  behalf  of  herself 
and  daughter,  filed  a  bill  in  Chancery ;  calling  upon 
the  executors  to  pay  into  Court  the  legacies  due  to 
them  under  this  will,  assumed,  of  course,  to  be  valid. 
Accordingly,  the  sum  of  70,000/.  to  which  their  le- 
gacies (that  to  the  father  inclusive)  jointly  amounted, 
was  actually  paid  by  the  executors  into  that  Court ; 

(a)  On  the  attendance  of  Mr.  Larken»  another  friend  of  the 
deceased,  who,  as  proposed,  was  to  join  in  Mr.  Allen's  aflidavit^ 
on  the  16th  of  June  (prior  to  Mr.  Templar's  being  sworn)  Ac  dis- 
coTcred  the  mistake.  His  name  accordingly  was  struck  out  of 
this  affidavit,  in  which  it  was  originally  intended  that  he  shoald 
join  with  Mr.  Allen.  And  Mr.  Larken  was  sworn  to  a  separate 
aflMa?it,  which  went  to  the  hand-writmg  of  the  subscription  only* 
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^B24.       and  the  widow  and  daughter  have,   in  consequence. 
Term.      enjoyed   t/teir  share  of   the  deceased's  property  be- 


queathed to  them  by  this  will,  ever  since  the  month  of 
9.^"      Aprils  1818.     But  in  1819,  three  years  after,  the  pro- 
bate is  called  in ;  and  the  executors  are  put,  by  these 
same  parties,  on  proof  of  the  will,  per  testes. 

The  daughter,  however,  though  still  a  minor,  had 
married  a  Mr.  Wakefield  in  this  interval ;  and  he 
should  seem,  from  what  now  appears,  to  have  been  the 
principal  mover  of  this  suit,  to  which  he  was  party,  as 
the  guardian,  and  in  right  of  his  wife,  from  the  very 
beginning.  It  is  quite  impossible  therefore  for  the  Court 
to  consider  him,  in  effect,  as  a  mere  intervener,  al- 
though, formally,  he  does  appear  in  that  character ;  hav- 
ing been  cited  as  the  person  upon  whom  her  interest 
devolved,  on  the  death  of  Mrs. Wakefield,  in  the  pro- 
gress of  the  suit.  But  it  is  manifest,  from  the  whole 
course  of  the  proceedings,  that  he  is,  and  has  been, 
from  the  very  beginning,  the  effective  party  opposing 
this  will :  such  I  am  bound  to  consider  him,  and,  as 
such,  principally  responsible  for  the  whole  conduct  of 
this  cause.  He  it  is  who  instructs  the  proctor  :  he  it 
is  who  collects,  I  might  almost  say,  instructs,  the 
witnesses:  it  is  on  his  behalf  that  the  proctor  and 
counsel  originally  retained  in  the  cause  are  acting  at 
the  hearing ;  although  Mr.  Wakefield  now  suggests 
an  interest  separate  from  that  of  the  widow,  who,  it 
should  seem,  bad  the  'preferable  claim,  at  least,  to 
their  services  j  to  which  Mr.  Wakefield  indeed,  in  his 
character  of  intervener  in  the  suit,  could  have  no 
claim.  I  should  say,  that  the  widow,  having  married 
ag^n,  is  the  party,  Mrs.  Robson,  and  that  the  third 
party,  Mr.  Rocke,  appears  as  guardian  of  the  resi- 
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duary  legatees,  in  the  room  of  two  of  the  executors       1B*24. 
in  whose  name  it  was  commenced ;  but  who  have  died       y'erm. 
in  the  course  of  this  suit.     I  must  here  too  observe, 
tliat  this  suit  has  occupied  nearly  four  years,  as  the 
first  allegation,    or  that  propounding  the  will,  was 
given  in  in  February,  1823.     Where  the  blame  of  this 
Kes,  I  do  not,  at  present,  stop  to  inquire.     I  notice  it, 
principally,  in  order  to  protest  against  the  time  which 
this  suit  has  occupied,  being  deemed  the  fault  of  this 
Court,  or  of  its  forms :  it  might  have  been  brought 
fo  a  hearing,  for  any  thing  that  appears  to  the  con- 
trary, in  one-fourth   of  the  time,  if  the  parties  had 
wished  it 

Having  thus  furnished  a  general  outline  of  the  case 
its»e1f,  and  the  proceedings  had  in  it,  it  now  becomes 
time  to  inquire,  whether  the  executors  have  answered 
the  demand  which  has  been  made  upon  them  to  prove 
the  factum  of  this  will,  in  a  satisfactory  manner — ^tak- 
ing into  consideration,  the  time,  and  the  circumstances 
under  which  they  are  so  called  upon,  and  the  follow- 
ing circumstance  in  particular. 

Upon  the  first  allegation,  that  propounding  the  will, 
being  given  in  by  the  executors,  they  applied  to  the 
Court  for  a  requisition  to  China  in  order  to  examine 
witnesses  there  upon  it;-  which  application  was  resisted 
by  the  parties  opposing  the  will,  on  account  of  the  ex« 
pence  and  delay  which  it  would  occasion,  in  common, 
to  both  parties.  To  that  application,  so  resisted,  the 
Court,  under  the  circumstances,  refused  to  accede : 
but  in  refusing,  it  did  so  upon  this  special  implied 
condition,  namely,  that  the  case  on  the  part  of  the 
executors  should  6e  fairly  met  by  their  opponents,  and 
that  secondary  evidence,  to  some  extent,  in  favour  of 
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the  will,  should  be  acquiesced  in,  on  their  parts,  as  the 
^t^      executors  were  deprived,  in  all  probability,  of  pri- 
^^^/^^     mary  evidence  in  its  favour,  solely  in  consequence  of 
RoBflOH      ^jj^  Courtis  acceding,  in  effect,  to  their  own  prayer. 
Rocu.      rp^g  jg  ^  circumstance  not  to  be  lost  sight  of;  and 
it  accounts  for  the  evidence  in  favour  of  the  will  being, 
in  some  parts  of  it,  less  stringent  than  it  otherwise, 
probablt/f  would  have  been.     For  instance,  Mr.  Li- 
vingstone's evidence  to  the  instructions,  No.  2,  and 
that  of  other  witnesses  to  many,  not  unimportant  parts 
of  the  case,  would,  probably,  have  been  had,  if  the 
widow,  and  next  of  kin,  had  made  no  objection  to  a, 
requisition  going  out  to  China,  as  prayed  by  the  ex- 
ecutors, in  the  first  instance. 

I  now  proceed  to  the  proofs  furnished  by  the  ex- 
ecutors, under  these  circumstances,  of  the  factum  of 
this  will,  the  only  direct  witness  to  which  is  the  writer 
of  it,  Mr.  Croft ;  being  the  "  l^r.  Croft,  a  law  gentle- 
man from  Bengal,"  whom  Mr.  Livingstone  had  men- 
tioned in  his  letter  to  the  widow,  that  the  deceased 
proposed  sending  for,  on  suspecting  that  his  illness 
might  terminate  fafally. 

It  seems  that  just  about  this  period,  or  in  the  be- 
ginning of  September,  1815,  Mr.  Croft,  accompanied 
by  his  wife,  had  arrived  at  Macao  from  Calcutta,  in 
the  course  of  a  voyage  undertaken  for  the  benefit  of 
Mrs.  Croft^s  health.  He  had  become  acquainted, 
at  Calcutta,  with  Mr.  James  Pattle,  the  deceased^ 
brother,  and  was  the  bearer  of  letters  from  him  to  the 
deceased,,  among  which  was  a  letter  of  introduction 
for  himself  and  Mrs.  Croft.  The  deceased  was  too  ill 
to  receive  them  into  his  own  house,  but  he  placed  them 
in  that  of  Sir  Theophilus  Metcalf^  then  at  his  dispo^ 
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fill,  in  consequence  of  its  owner's  absence  from  M acao,  1824. 
where  they  resided  till  the  beginning  of  November  (a).  Term. 
During  this  interval  Croft  (the  husband)  often  called 
upon  the  deceased,  who  admitted  him  or  not  accord-' 
ing  to  circumstances ;  the  length  of  his  visits  being 
related  by  the  state  of  the  deceased's  health  and 
spirits  at  the  particular  times  when  they  happened  to 
be  paid. 

The  following  is  the  history,  as  furnished  by 
Mr,  Croft  in  his  deposition,  of  the  making  of  this  will. 
On  the  evening  before  the  will  was  executed  he  is  sent 
for— -he  finds  the  deceased  labouring  under  a  great  diffi- 
culty of  breathing ;  apparently  almost  at  the  last  gasp ; 
but  he  soon  recovers  so  far  as  to  be  able  to  converse— 
the  deceased  then  tells  him  that  he  has  sent  for  him  in 
order  to  draw  up  his  will — Croft  answers,  that,  not  hav- 
mg  his  books  with  him,  he  will  not  undertake  to  draw  it 
up,  technically,  and  professionally  y  but  will  write  it,  a» 
a  friend,  from  his  dictation—the  deceased  assents  to  this, 
and  desires  him  to  sit  down  and  write,  accordingly.  A 
paper  is  then  written  by  Croft,  from  the  deceased's 
dictation,  which,  having  been  read  and  approved  by  the 
deceased,  is  taken  away  by  Croft,  in  order  that  he 
may  copy  it  out  fair  for  execution.  In  the  course  of 
the  evening  he  receives  two  additional  instructions  {b)f 
which  I  shall  presently  notice  j  with  which,^  and  those 
taken  as  above,  he  proceeds  to  prepare  the  instrument 
in  question.  On  the  following  day  he  carries  it  to  the 
deceased,  to,  and  by,  whom  it  is  read  over-— some  cor- 
rections are  made  in  it,  at  bis  own  suggestion ;  and  the 


(a)  Croft  liiiiMelf  was  absent  about  a  fortnight  of  this  time,  hav- 
4ig  gone  to  Canton»  Canton  is  distant  about  60  miles  from  Macao.- 
(6)  See  note  (a),  page  72,  |mm#« 
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1B24.  deceased  finally  executes  the  instrament,  being,  at  that 
^^  time,  in  a  state  of  perfect  capacity.  When  executed, 
the  will  is  left  in  the  deceased's  custody,  who  saw  Croft 
several  times  after;  but  made  no  further  observations 
to  him,  on  the  subject  of  it.  He  had  quitted  Macao, 
on  his  return  to  Calcutta,  about  a  fortnight  or  three 
weeks,  when  the  deceased  died. 

The  above  is  a  mere  general  outline  of  Croft's  ac- 
count ;  but  it  warrants  an  assertion  that,  in  that  ac- 
count itself,  if  credible,  the  Court  is  furnished  with 
direct  proof  of  the  factum  of  this  instrument  j  or,  in 
other  words,  it  is  furnished  with  direct  proof  that  this 
instrument  was  drawn  up  from  instructions  given  by 
the  deceased,  and  that  it  was  executed  by  him,  being, 
at  the  time,  of  sound  and  disposing  mind  and  memory. 
As  to  this  last  particular,  indeed,  it  may  be  observed, 
once  for  all,  that  no  doubt  has  even  been  suggested 
with  respect  to  the  deceased's  perfect  capacity  at  this 
period:  he  survived  this  transaction  five  weeks;  and 
,  it  is  in  evidence,  from  a  host  of  witnesses,  that  he  was 
fully  capable  to  the  last;  and  that  his  mind,  to  the 
last,  was  as  much  alive  as  it  had  ever  been. 

Such,  then,  is  the  direct,  positive,  evidence  to  the 
factum  of  this  will.     In  confirmation  of  it,  we  have, 

1st.  The  finding  of  the  instrument,  as  already  de- 
scribed, immediately  upon  the  death  of  the  deceased 
in  a  sealed-up  envelope ;  one  of  the  seals  used  bearing, 
I  observe,  the  deceased's  crest  and  cypher.  And  this  a  * 
fortnight  or  three  weeks  after  Croft,  the  writer  of  the 
instrument,  had  quitted  Macao. 

2dly.  There  are  five  old,  and  intimate,  friends  of  the 
deceased,  attesting  the  genuineness  of  the  signature-— 
persons  well  acquainted  with  his  hand-writing,   from 
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his  correspondence,  both  private,  and  official— forming 
that  opinion  and  belief,  not  upon  a  hasty  and  casual  in* 
spection,  but  after  doubts  had  been  raised  as  to  the 
genuineness  of  the  signature-<-assigning,  as  their 
ground  of  opinion  and  belief,  its  perfect  resemblance 
to  the  deceased's  usual  signature  in  that  peculiarity  of 
character,  which  belongs  to,  and  distinguishes,  the 
hand-writing  of  most  individuals.  Evidence  to  hand«- 
writing  is,  at  best,  inconclusive  j  but  of  that  species  of 
proof,  I  will  say  that  the  witnesses  here  produced^ 
have  furnished  as  strong,  and  as  satisfactory,  a  sample, 
as  well  could  be  furnished.  These  circumstances,  in 
conjunction  with  others  which  will  naturally  disclose 
themselves  in  the  progress  of  this  inquiry,  so  corroborate 
the  direct  evidence  in  favor  of  this  will,  that  unless 
that  evidence  be  impugned,  and  discredited,  in  the 
strongest  manner,  the  will  itself  is  fully  established. 

The  opposers  of  the  will  have  endeavoured  to  sub- 
vert the  force  and  effect  of'  this  evidence  in  several 
ways.  But  their  counsel  have  principally  argued  and 
objected,  in  order  to  this:  1st.  The  character  of  the 
witness.  Croft,  which  they  have  represented  to  be 
such  that  the  Court  can  place  no  reliance  upon  his 
evidence ;  especially  none,  in  favor  of  such  a  will, 
which :  2dly .  they  have  maintained  that  hardly  any  evi- 
dence could  sustain,  from  the  improbable  mode  in 
which  it  purports  to  dispose  of  the  property  of  the  de- 
ceased :  Srdly,  and  lastly,  they  have  contended 
that,  independant  of  all  this,  the  pretended  signature 
to  this  will  is  proved,  (as  it  was  expressly  alleged)  to 
be  a  forgery,  and  not  of  the  hand- writing  of  the  de- 
ceased }  which  if  it  be  proved,  then,  of  course,  there 
is  an  end,  both  of  Croft's  evidence,  and  of  the  whole 

VOL.  11. 


1824. 

Hilary 

Term^ 


E 


as  CASES   DETERMINED    IN    THE 

1824.  question.  It  is  necessary  therefore  that  the  Court 
^^  should  examine,  briefly,  each  of  these  several  grounds 
of  objection. 

1.  And  here  in  the  first  place  it  is  to  be  observed,  in 
estimating  the  credit  due  to  this  witness,  Mr.  Crofty 
that  his  general  character  has  not  been  put  in  issue :  no 
plea  has  been  given  stating,  no  witness  has  been  pro- 
duced to  depose,  that  he  is  a  person  not  fit,  from  his 
general  character,  to  be  believed  upon  his  oath.  His 
moral  character  in  a  particular  transaction  has  been 
attacked,  through  the  medium  of  interrogatories  ad- 
dressed to  him ;  and  pretty  successfully,  as  far 
as  that  transaction  goes.  It  appears,  by  his^  answers, 
that  he  had  married,  in  this  country,  a  daughter 
of  Sir  Edward  East,  whom  he  accompanied  to 
India  on  his  being  appointed  Chief  Justice  at  Ben- 
gal, in  1813.  At  Calcutta  he  entered  into  partner- 
ship with  Mr.  Cumberbach  an  attorney,  and  con- 
tinued in  partnership  with  him  till  1816.  The  will 
in  question  was  made  in  1815 ;  up  to  which  period, 
and  until  long  after,  Croft*s  moral  character  stood  un- 
impeached ;  so  that  nothing  at  that  time^  apparently, 
pointed  him  out  as  a  fit  instrument  to  be  selected  for 
the  commission  of  a  gross  fraud  and  forgery.  In  1818, 
however,  it  appears  that  he,  a  married  man,  resident 
with  his  wife  at  Calcutta,  seduced  a  young  woman, 
only  19  or  20  years  of  age,  the  daughter  of  his  former 
partner  Mr.  Cumberbach — a  case  of  seduction,  it  i» 
true,  attended  with  some  circumstances  of  great  ag- 
gravation. The  father  brought  his  action  for  this,  and 
recovered  heavy  damages ;  and  Mr.  Croft  left  India 
and  returned  to  Europe.  Now  what,  or  whether  any,, 
palliatives  to  this  grossly  immoral  conduct  on  his  part 
existed,  as  in  the  lures   aqd  temptations  thrown  out 
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by  the  young  lady,  or  otherwise,  I  shall  not  stop  to  1824. 
inquire :  it  can  admit  of  little  excuse,  and  of  no  justifica-  I'^rwu 
tion.  But  that  the  Court  should  presume  him,  from 
this  one  transaction,  capable  of  committing  a  gross  act 
of  fraud  and  forgery,  two  years  before,  and  of  sup- 
porting it  by  as  gross  perjury,  two  or  three  years  after, 
is  a  proposition,  which  I  am  bound  to  withhold  my  as^ 
sent  from  both  by  law  and  reason.  Mr.  Wakefield's 
Counsel  have  contended  that  the  witness,  Croft,  is  to  be 
swept  out  of  the  case :  that  however  is  going  a  length 
to  which  the  Court  is  quite  unprepared  to  follow  them, 
upon  any  such  grounds  as  they  have  stated :  at  the  same 
time  he  is  certainly  not  a  witness  omni  exceptione  major; 
he  is,  to  a  certain  degree,  tainted.  The  Court  there- 
fore will  resort  to  other  criteria  than  his  mere  oath  of 
the  integrity  of  this  whole  transaction  relative  to  the 
will  in  question ;  and  will  briefly  consider  what  con- 
firmation his  statement  respecting  it  derives,  as  well 
from  admitted  facts  and  probabilities  in  the  case;  as 
upon  other  considerations  fairly  applicable,  as  tests  of 
the  credit  due  to  the  account  given  of  it  by  this  witness 
in  particular. 

Among  these  other  considerations  a  first,  and  not 
the  least  material  is,  that  the  deposition  of  this  witness 
itself,  which  is  long,  and  special,  cames  with  it  strong 
internal  marks  of  truth  and  fairness.  So  far  as  the 
Court  is  enabled  to  judge,  it  presents  a  candid,  unre- 
served, undisguised  relation  oi  facts.  He  is  called  to 
speak  to  this  transaction,  nearly  five  years  after  it  had 
taken  place ;  it  might  well  be  that  in  that  interval 
some  of  the  particulars  had  escaped  his  recollection  al- 
together, and  that  others,  once  forgotten,  would  revive, 
as  circumstances  connected  with  them  gradually  sug- 
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1824.        gested  themselves  to  the  witness.  This  alone  would  be 
-^^ry        sufficient  to  account  for  the  statement  of  a  transac- 

lerm* 

tion  so  remote,  being,  to  some  extent,  erroneous, 
and  confused.  The  memory  of  this  witness  may, 
not  improbably,  be  a  treacherous  one.  It  is  also 
to  be  remembered  that  means  have  been  resorted 
to  of  betraying  him  into  inconsistencies,  or  con* 
tradictions,  to  speak  the  most  favorably  of  them, 
a  little  extraordinary.  He  had  been  questioned  in  a 
very  unusual  manner  (not  to  say  intentionally  tampered 
with)  by  the  opposers  of  this  will,  at  the  outset  of  the 
cause.  The  Court  alludes  to  a  letter  addressed  to 
Croft  in  December,  1819,  by  Mr.  Wakefield  j  and 
conveyed  to  him  at  Marseilles,  where  he  then  resided, 
not  by  the  ordinary  conveyance  of  the  post,  but  by  a 
special  messenger,  Mr.  Humphries,  an  attorney  (who 
afterwards  travelled  with  the  witness  from  Marseilles 
to  Paris) ;  a  letter  consisting  not  merely  of  general 
inquiries,  but  making  up  a  set  of  special  interroga- 
tories containing  a  pretty  strict  cross-examination 
of  Mr.  Croft  relative  to  all  the  circumstances  of  this 
long  by-gone  transaction.  Now,  first,  as  to  this  mode 
of  proceeding,  it  is  one  in  my  judgment  very  objec- 
tionable. Croft  was  the  alleged  writer  of  the  will  j  a 
witness  whom  the  executors  must  have  been  expected, 
and  indeed  whom  they  were  bound  to  produce.  Gene- 
ral inquiries  of  him  as  to  whether  he,  in  truth,  was  the 
writer  of  the  will,  and  as  to  whether  the  deceased 
gave  him  instructions  for  it,  and  subscribed  it,  and 
was  in  a  state  of  testamentary  capacity  at  the  time, 
might  not  be  improper,  even  in  the  projected  opposers 
of  it;  in  order  to  determine  them  as  to  whether,  and 
to  what  extent,  they  would  persist  in  their  projected 
opposition.     But  to  require  written  answers  to  a  long 


ROBSON 
ROCKB. 


PREROGATIVE    COURT    OF    CANTERBURY.  6£ 

string  of  interrogatories  as  to  such  a  transaction,  of  the  1824. 
nature  of  those  addressed  to  this  witness,  and  before  ^,^^ 
he  had  seen  the  original  papers  in  the  cause,  was  a 
course  of  proceeding,  neither  very  usual  I  repeat,  nor, 
very  proper ;  although  the  court  is  willing,  in  candour 
to  acquit  the  writer  of  this  letter  of  any  impropier  in- 
tention at  that  time.  What  however  has  the  result 
been?  The  witness  not  only  apparently  in  the  most 
unreserved  manner,  returns  a  full  general  answer  by 
letter  to  that  so  addressed  to  him;  but  he  also  answers 
distinctly,  in  writing,  all  the  queries  in  the  several  in- 
terrogatories, as  far  as  His  recollection  then  served 
bim^  And  this  letter,  and  these  answers,  are  now 
introduced  into  the  cause,  in  order  to  discredit  the 
witness,  as  by  reason  of  variations  between  them,  and 
the  deposition.  After  all,  however,  to  what  do  those 
Yariations  amount?  Upon  my  mind,  candidly  and 
impartially  considered,  they  produce,  for  reasons  pre- 
sently to  be  stated,  a  quite  contrary  effect  to  that  for 
which  they  have  been  invoked  into  the  cause. 

These  answers  of  Croft  confirm  as  fully,  in  substance, 
the  factum  of  this  will ;  or  in  other  words,  that  it 
was  written  from  the  instructions,  and  that  it  was  sub- 
scribed by  the  hand,  of  a  capable  testator ;  as  the  de- 
position :  the  principal  variations  are  these :  in  the 
answers  it  is  said,  1.  That  the  instrument  was  com- 
pleted and  signed  at  one  sitting  :  2.  That  the  daughter 
had  a  legacy  of  50,000/.  and  was  also  the  residuary 
legatee.  It  seems  that  this  statement  was  erroneous 
in  both  particulars ;  accordingly  a  correct  statement, 
and  consequently  one  varying  from  the  above,  in  both 
particulars,  was  given  in  the  deposition,  of  which  an 
abstract  has  already  been  furnished. 
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1824.  Now  as  to  this  first  variation,  the  witness  does  not 

Ter^.  suppress,  that  his  impression,  at  the  time  of  his  an- 
swering Mr.  Wakefield's  queries,  was,  that  the  in- 
strument was  completed  at  one  sitting.  He  candidly 
admits  this  upon  his  examination  in  chief,  and  says, 
that  "  he  could  not  have  deposed  merely  from  unaided 
recollection,  that  the  will  was  not  then  signed ;  and 
that  what  he  then  wrote  (namely,  from  the  deceased*s 
dictation,  as  above)  "  became  the  draught  of  his  will  j 
for  the  impression  upon  his  mind  was,  that  such  had 
been  the  fact,  till  in  the  month  of  March  last  (i.  e.  in 
the  month  of  March,  1820,  for  this  witness  was  ex- 
amined in  the  July  of  that  year)  copies  of  the  in- 
structions (i.  e.  the  two  additional  instructions  sent  to 
the  deceased  in  the  evening  of  the  day  when  the  in- 
structions, as  already  stated,  were  taken)  were  shewn 
to  him  by  Mr.  Gatty,  Wakefield's  solicitor,  at  Paris ; 
and  they  refreshed,  and  corrected,  the  deponent's 
memory,  so  as  to  enable  him  to  depose,  &c/'  that  is 
in  brief,  as  already  stated  in  the  abstract  of  his  depo- 
sition. The  witness  speaks  to  the  same  effect,  only 
with  greater  particularity,  in  answer  to  the  ttiird  in- 
terrogatory, with  every  appearance  of  fairness  and 
candour,  and  which  the  Court  sees  no  reason  to 
distrust,  even  after  all  that  has  been  urged  in  objection 
to  the  credit  of  this  witness. 

An  explanation  equally  satisfactory  is  given  of  the 
other  variation.  He  says,  in  answer  to  the  third  in- 
terrogatory, "the  respondent  did,  in  his  letter  to 
Mr.  Wakefield,  state  the  impression  upon  his  mind  to 
be,  that  the  legacy  to  the  daughter  was  50,000/.; 
which  he  stated,  as  he  did  every  thing  else,  from  re- 
collection ;  and,    by  referring   to  the  will   as  he  has 
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flow  an  opportunity  of  doing,  he  sees,  very  plainly, 
how  the  misconception  arose,  she  having  an  absolute 
bequest  of  30,000/.  and  a  contingent  bequest  of 
20^000/.  She  was  therefore  to  have,  eventually,  what 
he,  rather  erroneously,  stated  her  (as  he  then  believed 
her)  to  be  entitled  to,  absolutely."  He  admits  also 
having  stated,  according  to  the  then  impression  of  his 
mind,  that  the  daughter  was  the  residuary  legatee. 
The  account  which  this  w^itness  gives  of  his  communi- 
cations with  Sir  Theophilus  Metealf,  in  answer  to  this 
same  fifth  interrogatory,  as  to  the  erasure  of  Pearson*s 
name  and  the  substitution  of  Shank's — his  not  attempt- 
ing to  account  for  this,  &c.  (not  to  advert  to  it  more 
particularly)  has  every  mark,  to  my  mind,  of  truth 
and  fairness. 

As  to  Croft's  mistake  indeed,  w^ith  respect  to  the 
disposition  of  the  residue,  so  far  from  impeaching  the 
credit  of  his  general  narrative,  it  goes  far  to  confirm 
it,  in  my  judgment  Taking  this  transaction  to  have 
passed  in  mere  ordinary  course,  as  the  witness  relates, 
there  is  nothing  unnatural,  or  improbable,  in  Croft 
having  forgotten,  after  an  interval  of  four  years,  to 
whom  the  residue  was  bequeathed  by  this  will.  It 
was  a  matter  of  no  moment  or  interest  to  him  ;  nor  is 
it  at  all  surprising  that  it  should  have  made  no  deep 
impression  upon  his  memory.  But  on  the  other  hy- 
pothesis, on  the  supposition  of  this  being  a  fraud  on 
the  part  of  Croft,  in  conspiracy  with  some  other  person 
or  persons,  its  main  object  must  have  been  to  deprive 
the  daughter,  then  Miss  Pattle,  of  the  residue.  And 
that  Croft  could  possibly  have  so  far  forgotten  the 
main  object  of  the  fraud,  as  to  hold  out  to  Wakefield 
that  his  wife  was  the  residuary  legatee,  at  any  time,  is 
a  circumstance  so  improbable,  that  this  very  mistake 
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1824.       is  a  strong  confirmation  of  the  transaction  having  ac- 

TmR.       tually  passed,  as  he  describes  it. 

Thus  far,  then,  the  attack  upon  the  credit  of  this 
witness  fails  in  its  object.     Admitting  him  however  to 

RocKB.  |jg  g^j  sijaken  in  credit  as  to  require  even  all  that  cor^ 
roboration  which  an  accomplice  requires,  examined 
upon  a  criminal  prosecution,  still,  in  my  judgment, 
the  testimony  of  this  witness  has  that  corroboration. 
Some  of  the  numerous  corroborations  which  it  derives, 
as  well  from  the  res  gesta,  as  from  the  testimony  of 
other  witnesses,  have  already  been  adverted  to.  Again, 
that  the  deceased  made  a  will  at  this  time,  through  the 
agency  of  Croft,  must  be  admitted  from  Livingstone's 
letter  to  the  widow.  It  is  in  evidence  too,  not  only 
that  soon  after  the  making  of  the  will,  such  was  gene^ 
rally  reported  at  Macao  to  be  the  fact,  but  that,  it 
was  mentioned,  specifically,  to  Mr.  Ross  at  the  time, 
as  that  gentleman  deposes,  by  Croft,  by  Livingstone, 
and  he,  Mr.  Ross,  thinks^  by  the  deceased  himself. 
Again,  as  to  the  contents  of  the  will,  the  pencil  in- 
structions. No.  1,  are  proved  to  be  in  the  deceased's 
hand-writing ;  as  the  instructions.  No.  2j  are  proved 
to  be,  partly  in  the  hand- writing  of  the  deceased,  and 
partly  in  that  of  Mr.  Livingstone  (tf).     Accordingly, 

(a)  These  instructions  Nos.  1  and  2  were  as  follows ; 

No.  1. 
<'  Please  to  add 

"  £1000  to  A.  Pearson. 

**  Ditto  to  J.  Livingstone. 

"  All  my  goods  and  wines  to  be  sold  for  the  general  purposes 

of  iny  will,  except  a  pipe  of  Madeira  to  each  of  my  executors. 

"  T.  C.  P," 

No.  2. 

"  I  hereby  empower  my  present  attornies  George  Templar  and 
Hastings  Nathaniel  Middletpn,  esquires,  to  sell  all  my  stock  in 
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the  bequests  and  directions  furnished  by  these  in-       1824. 
structions  are  embodied  in  this  will.     Both  these  in-       Term. 
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stractions,  I   should   say,  were   carried  by  Croft  to 
Bengal  and  preserved ;  nor  are  they  produced  by  him, 
as  to  corroborate  his  own  evidence,  now  that  the  will      Rockb. 
is  questioned,  but    they  were  delivered  by  him    to 
Sir  Theophilus  Metcalf  in  the  following  year  at  Ben- 
gal ;  when  inquiries  were  made  about  the  substitution 
of  Shank's  name,  for  that  of  Pearson ;  and  he.  Croft, 
should  seem  to  have  actually  forgotten  their  existence, 
till  copies  of  them  were  shewn  to  him,  in  1820,  by 
Mr.  Gatty,  at  Paris.      If  there  be  any  fraud  then, 
Livingstone  must  be  a  party  to  it :  as  also  must  Allen, 
for   the  name  of"  Shank, '^  and  the  indorsement  on 
the  envelope,  are  now  proved  to  have  been  written  by 
Allen.     In  short,  so  strongly  does  all  this  corroborate 
the  evidence  already  stated,  furnished  by  Croft,  as  to 
the  immediate  factum  of  this   instrument,   that  the 
adverse  parties  have  been  constrained  to  meet  it  by 
setting  up,  in  fact,  a  new  case,  almost  at  the  hearing, 
which  I  shall  advert  to  presently ;  equally  unfounded 
however,  as  that  originally  set  up,  either  in  proof,  or 
IQ  probability. 

2d.   It  has  been  attempted  however  to  be  main- 
tained in  argument,  secondly,  that  the  dispositive  part 

the  3  per  cent,  consols,  and  East  India  Stock,  for  the  general  pur- 
poses of  my  will. 

"  19  Oct'.  1816.  «  Tho».  Cha\  Pattle." 

"  My  dear  Sir, 
''  Mr.  Pattle  wishes  the  above  clause  to  be  inserted  in  his  will, 
because  at  present  his  attornies  ha?e  no  power  to  sell,  only  to 
fepeive  and  reinvest, 

"  Your's  troly, 

"  John  Livingstone,** 


74 


CASES    DETERMINED    IN    THE 


1824. 

Hilary 

Term. 


ROBSOM 

RocftB. 


of  this  will  is  so  highly  improbable,  as  to  present  a 
nearly  insuperable  obstacle  to  its  being  considered  the 
deceased's  own  act.  Let  us  see  upon  what  founda- 
tion that  argument  rests,  or  in  other  words,  whether 
the  dispositive  part  of  this  will  has  any  thing  of  that 
''  high  improbability"  sought  to  be  ascribed  to  it. 

The  deceased  had  a  wife  and  daughter— an  only 
child.  Towards  his  wife,  more  has  been  said  of  his 
fondness,  than  could  be  of  his  fidelity,  for  his  conduct 
in  that  particular  does  not  seem  to  have  been  quite 
pure.  The  truth  and  sincerity  of  his  love  for  his 
daughter,  admit  of  no  doubt :  he  was  particularly  at- 
tentive to  her  education ;  and  constantly  expressed 
himself,  when  speaking  or  writing  of  her,  in  the 
warmest  and  most  affectionate  terms.  Now  it  is  said 
that  the  amount  of  property  left  away  from  this  only 
daughter  is  so  improbable,  as  to  furnish,  of  itself,  a 
serious  obstacle  to  the  alleged  validity  of  this  will : 
and,  by  way  of  heightening  this  improbability,  the 
Court  is  reminded  that  the  deceased  had  made  a  will, 
leaving  to  his  wife  and  this  daughter  his  whole  pro- 
perty, in  1805. 

Now  here,  in  the  first  place,  does  it  at  all  follow, 
that,  because  the  deceased  left  his  wife  and  daughter 
his  whole  property,  consisting  of  from  10  to  20,000/. 
in  1805,  he  should  also  leave  them  his  whole  property, 
consisting  of  from  140  to  150,000/.  (after  a  ten  years 
separation  from  them)  in  1815  ?  I  see  little  or  no  con- 
nexion between  the  two  propositions,  the  one  of  which 
has  been  assumed  as  the  so  probable  consequence  of 
the  other.  The  deceased  might  think  in  1815,  as 
many  persons  do  who  have  acquired  large  fortunes 
abroad,  that  his    collateral  relations  had,  thenj   some 
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claim  upon  his  bounty.  He  might  think  his  daughtet 
amply,  and  more  safely,  provided  for  by  a  part  of  his 
large  property  in  1815,  than  by  a  bequest  of  the 
whole.  There  could  be  no  room  for  such  considera« 
tioQs  in  1805,  when  his  whole  property  was  at  least 
ten  times  less  in  amount ;  and  not  more  than  sufficient 
to  leave  his  wife  and  daughter  decently  and  comfort- 
ably provided  for;  which  I  must  presume  to  have, 
always,  been  his  first  object. 

Again,  the  circumstance  of  there  being  no  legacy 
in  this  will  to  his  uncle  Haselby  is  said,  by  the  op* 
posers  of  the  will,  to  be  nearly  incompatible  with  its 
genuineness  ;  the  more  especially  as  the  deceased  had 
mentioned,  in  letters  of  January  and  February,  1815, 
that  he  had  ''  put  down"  Haselby  for  8  or  5000/. 
Now  such  "  declarations'"  as  they  have  been  termed, 
are  the  slightest  circumstances  possible  in  a  case 
like  the  present,  either  in  favor  of,  or  against  a  wilL 
The  letters  in  question,  are  dated  in  January  and 
February,  1815;  in  the  course  of  that  year  the  deceased 
had  earnestly  and  repeatedly  pressed  Haselby  to  come 
oat  to  China,  which  he  had  declined.  This  might 
induce  him  to  alter  his  mind,  and  omit  Mr.  Haselby. 
But  the  very  evidence  produced  by  the  opposers  of 
the  will,  in  order  to  shew  the  improbability  of  Ha* 
selby's  omission,  does,  incidentally,  by  a  consequence 
of  which  probably  they  were  not  aware,  render  the 
general  tenor  of  this  will,  as  to  the  dispositive  part  of 
it,  by  no  means  incredible.  It  proves  that  even  in 
1814,  the  principle  of  the  will  of  1805^  had  been  de- 
parted from ;  and  that  the  deceased  had  given,  or 
intended  to  give,  considerable  legacies,  axvay  from 
his  wife  and  daughter.     Nor  is  it  at  all  improbable 
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that  a  testator  who  bequeathes  3  or  5000/.  to  an 
unclcj  should  endow  his  brothers,  sisters,  and  their 
families,  with  even  as  liberal  a  portion  of  his  testa- 
mentary bounty,  as  is  purported  to  be  conveyed  to 
them  by  this  obnoxious  will. 

ObseiTations  of  a  similar  import  apply  to  another 
similar  argument,  only  with  still  stronger  effect,  in- 
asmuch as  the  *^  declarations''  upon  which  it  is 
founded  are  of  a  much  looser  texture.  The  deceased, 
it  seems,  had  promised  Captain  Langford  to  ''  do 
something  for  his  son  ;"  a  promise  which  I  admit,  as 
insisted,  that  he  never  performed,  provided  this  is  to 
be  taken  as  his  will.  But  a  circumstance  of  this 
nature  is  a  mere  feather,  if  placed  in  the  scale,  as  a 
counterpoise  to  that  weight  of  evidence  by  which  this 
instrument  is  authenticated.  The  deceased,  in  mak- 
ing this  promise  might  have  been  insincere ;  or  he 
might  have  altered  his  mind  ;  or  he  might  have  for- 
gotten it.  It  was  likely  that  there  should  be  such  a 
legacy  in  his  will :  but  is  there  not  being  so  unlikely 
as  to  assist  materially  in  proving  this,  or  any,  will 
«said  to  be  his,  to  be  a  fabrication,  and  a  forgery  ?  I 
am  of  opinion  that  it  is  a  circumstance  too  trivial  and 
remote  to  have  any  such  effect  whatever. 

But  since  the  opposers  of  this  will,  in  their  zeal 
to  impress  on  the  Court  the  improbability  of  the  dis- 
positive part  of  it,  have  thought  fit  to  refer  it  to  some 
testamentary  dispositions  of  the  deceased  in  1814 ; 
those  who  defend  it  are  surely  at  liberty,  by  way  of 
rebutting  that  inference,  to  refer  it  to  other  testa- 
mentary dispositions  of  the  deceased,  of  nearly  the 
same  date,  which  are  before  the  Court,  if  not  in  strict 
formal  proof  still  in  my  judgment  sufficiently  in  proof 
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to  justify  this  use  of  them  on  their  part.  At  all  events,  1824. 
they  are  sufficiently  in  evidence  for  the  Court  to  avail  Xerm 
itself  of  them,  in  order  to  ascertain  whether  the  dispo- 
sitive part  of  the  will  now  propounded  really  is  so 
utterly  improbable  as  its  opponents  would  represent  it. 
I  allude  to  the  paper  marked  (A)  annexed  to  the  affi- 
davit of  scripts  of  Sir  Theophilus  Metcalf. 

It  appears  that  in  June  IS  14,  the  deceased  shewed 
Sir  Theophilus  Metcalf  a  memorandum  which  he  had 
written  in  the  blank  page  of  an  "  Encyclopsedia"  con- 
sisting of  sums  and  initials ;  being,  as  he  said,  an  ab- 
stract of  the  legacies  contained  in  a  will,  which  he, 
the  deceased,  had  then  lately  made.  This  Encyclopae- 
dia was  afterwards  given  by  the  deceased  to  his  friend 
Captain  Ross,  and  the  paper  in  question  was  copied, 
in  1817,  by  Sir  Theophilus  Metcalf,  from  that  book  (a). 
Among  others  is  Mr.  Haselby's  legacy  of  3,000/.  Most 
of  the  legacies  correspond  in  amount  with  those  in  the 
will  now  propounded.    Some  are  enlarged — the  legacy 

(a)  The  script,  paper  (A),  was  the  copy  so  made  by  Sir  Theo- 
philus Metcalf  of  these  sums  and  initials ;  over  against  which  were 
placed  the  names  of  the  persons  to  whom  he  conceived  the 
initials  to  allude,  in  the  following  manner : 

*'  10,000/.  J.  P.— His  brother,  James  Pattle. 

"    6,000/.  S.  R.— His  sister,  Mrs.  llockc. 

"  5,000/.  E.M.— His  sister,  Mrs.  Mitford,  <fec." 
Sir  Theophilas  Metcalf  had  sworn  tfiat  *'  being  well  acquainted 
M'ith  the  family  and  friends  of  the  deceased,  he  was  enabled,  as 
well  from  a  perusal  of  the  said  memoranda,  as  from  the  explana- 
tion which  the  deceased  himself  had  given  to  him  of  the  meaning 
of  the  same,  to  ascertain  all  the  persons  to  whom  the  several 
initials  applied.^  At  the  head  of  this  paper  was  the  sum  of 
60,000/.  without  any  initials  :  opposite  to  which  was  written  by 
Sir  Theophilus  Metcalf,  <'  This  sum,  I  conceive,  was  meant  for 
hit  wife  and  daughter." 
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1824.  for  instance,  to  the  brother,  Mr.  James  Pattle,  is  en- 
^»Vy  larged  from  10  to  15,000/.  Probably  the  deceased's 
property  had  increased  between  April  1814,  and  Oc- 
tober 1815.  The  sum  of  60,000/.  is  put  down  without 
RocKB.  j^jj^y  initials ;  but  as  neither  the  father,  wife,  nor  daugh- 
ter, are  noticed  in  this  abstract,  this  sum  of  00,000/. 
(made  70,000/.  in  the  will)  was  clearly  intended  for 
them.  The  disposition  of  the  residue  is  not  mentioned; 
nor  was  the  deceased  himself  probably  aware,  even 
nearly,  of  its  exact  amount.  It  is  in  evidence  that,  only 
very  shortly  before  his  death,  he  was  under  great  un- 
easiness as  to  a  considerable  sum  due  to  him  from  a 
person  named  Beale,  who  subsequently  became  a  bank- 
rupt ;  though  not,  I  think  it  appears,  until  after  the  de- 
ceased had  obtained  payment  of  his  debt.  It  might  be 
very  difficult,  under  these  circumstances,  for  the  de- 
ceased himself  to  calculate  what  the  residue  of  his 
property,  at  any  given  time,  would  actually  nett  to 
those  persons  selected  for  his  residuary  legatees. 

Now  it  should  seem,  upon  the  general  result,  that 
the  legacies  minuted  in  this  abstract  amount  to  about 
114,000/.  of  which  only  60,000/.  seem  to  have  been 
intended  by  the  deceased  for  his  father,  wife,  and 
daughter  :  being  nearly  in  the  same  proportion  to  what 
theUf  probably,  was  his  whole  property,  as  the  bequests 
to  them  under  this  will  bear  to  his  whole  property  at  tlie 
time  of  his  death.  If  then  to  conjectures  upon  loose  pro- 
babilities as  to  the  dispositive  part  of  this  will,  this  ab- 
stract, made  by  the  deceased  himself,  of  the  will  of 
1814,  may  be  opposed  with  any  sort  of  propriety,  the 
whole  inference,  slight  as  it  is,  arising  from  the  as- 
serted improbability  of  the  dispositive  part  of  it,  stands 
completely  refuted.  I  term  it  a  slight  inference^  and 
upon  general  principles,  for  this  reason.     AH  presump- 
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tions  either  for,  or  against,  an  alleged  ^ill,  arising  1824. 
from  the  particular  disposition  which  it  purports  to  Tmn 
make  of  the  deceased's  property,  are  but  vague  and 
loose,  at  the  very  best ;  inasmuch  as,  the  varieties  of 
human  opinion,  as  to  what  is,  or  is  not,  a  fit  disposition 
of  property  by  will  are  almost  infinite. 

3.  I  proceed,  thirdly,  to  the  evidence  in  proof  of 
the  direct  charge  of  the  signature  ^to  this  instrument 
being  a  forgery. 

This  Court  has  often  had  occasion  to  observe,  that 
eTidence  to  hand-writing  is  at  best,  in  its  own  nature, 
very  inconclusive ;  affirmative,  from  the  exactness  with 
which  hand-writing  may  be  imitated ;  and  negative, 
from  the  dissimilarity  which  is  often  discoverable  in 
the  hand-writing  of  the  same  person,  under  difibrent 
circumstances.    Without  knowing,  very  precisely,  the 
state  and   condition  of  the  writer  at  the  time ;  and 
exercising  a  very  discriminating  judgment  upon  these ; 
persons  deposing,  especially,  to  a  mere  signature  not 
being  that  of  such  or  such  a  person,  from  its  dissimi- 
larity, howsoever  ascertained,  or  supposed  to  be,  to 
his  usual    hand-writing,    are  so   likely  to   err,    that 
negative  evidence  to  a  mere  subscription,  or  signature, 
can  seldom,  if   ever,  under  ordinary   circumstances^ 
avail  in  proof,  against  the  final  authenticity  of  the 
instrument  to  which  that  subscription,  or  signature,  is 
attached.     But  such  evidence  is  peculiarly  fallacious, 
where  the  dissimilarity  relied  upon,  is  not  that  of  ge- 
neral character,  but  merely  particular  letters ;  for  the 
slightest  peculiarities  of  circumstance  or  position— as^ 
for  instance,  the  writer  sitting  up  or  reclining,  or  the 
paper  being  placed  upon  a  harder  or  softer  substance, 
or  on  a  plane  more  or  less  inclined-— nay,  the  materials,. 
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1824.  as  pen,  ink,  &c.  beins:  different  at  different  times— are 
Term.  «^n^ply  sufficient  to  account  for  the  same  letters  being 
made  variously  at  the  different  times  by  the  same  in- 
dividual. Independant,  however,  of  any  thing  of 
this  sort,  few  individuals,  it  is  apprehended,  write  so 
uniformly,  that  dissimilar  formations  of  particular 
letters  are  grounds  for  concluding  them  not  to  have 
been  made  by  the  same  person.  Of  the  deceased,  at 
least,  the  hand-writing  was  not  so  uniform  as  to  ren* 
der  such  dissimilarity  a  test  (and  it  is  the  one  prin- 
cipally relied  on)  safely  applicable  to  the  proof  of 
this  signature  being  a  forgery.  The  Court  has  be- 
fore it  thirty  letters  written  by  the  deceased,  when  in 
perfect  health,  and  even  finely  written.  The  body, 
in  a  small,  fine,  rapid  hand;  the  signatures,  larger, 
but  still  in  a  masterly  hand.  Yet  in  the  formations  of 
the  particular  letters,  especially  those  composing  the 
signatures  (nay,  in  the  signatures  themselves)  nearly 
every  sort  of  variety  occurs.  Sometimes  the  deceased 
signs  "  Thos.  Chas/*  sometimes  "  T.  C*  only.  And 
the  particular  letters,  especially  the  initials  "  T.  C.  P.,'* 
are  as  various  as  can  well  be  conceived  in  their  par* 
ticular  formations.  Subject  to  these  preliminary  ob- 
servations, I  address  myself  to  the  direct  proof  of  this 
signature  being  a  forgery— only  further  premising, 
that  if  Courts,  from  their  experience,  have  always 
been  in  the  habit  of  expressing  suspicions  of  the  nature 
which  I  have  described  as  to  evidence  upon  hand* 
writing,  generally,  there  never  was  a  case  tending  to 
justify,  and  confirm  those  suspicions,  more  strongly 
than  the  present. 

The  best,  usually  perhaps  the  only  proper^  evidence 
of  hand-writing,  is  that  of  persons  who  have  acquired 
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a  previous  knowledge  of  the  party's  hand-writing  ^^^^^ 
from  seeing  him  write^  and  who  form  their  opinion  Term. 
from  the  general  character  and  manner  of  this,  and 


of  witnesses  only  three  are  produced  to  prove  this 
signature  a  forgery,  namely,  Lord  Torrington, 
Ur.  Drummond,  and  Mr.  Baring. 

The  first  of  these.  Lord  Torrington,  had  not  seen 
the  deceased  subsequent  to  1810,  or  1811;  and  what 
does  he  say?  *^  He  cannot  depose  that  he  believes  the 
signature  not  to  be  of  the  hand- writing  of  the  de- 
ceased.'' He  admits,  however,  having  been  told  by 
Major  Robson  that  **  very  great  doubts  existed  as 
to  whether  the  signature  were  not  a  forgery ;"  and 
yet,  deposing  under  the  prejudice  which  these  sug- 
gested doubts  would  naturally  give  rise  to,  **  he  will 
not  venture  to  say  that  he  believes  the  signature  pot  to 
be  that  of  the  deceased  in  the  cause  f '  there  is  such  a 
^  similarity  of  character,"  he  cannot  depose  that  *^  he 
believes  the  signature  not  to  be  his."  It  has  been 
truly,  I  think,  insisted,  that  this  is  evidence  rather 
favorable,  than  adverse,  to  the  genuineness  of  this 
subscription. 

Nor .  is  the  evidence  of  Mr.  Drummond,  the  second 
witness,  in  its  general  effect,  very  dissimilar :  for  he 
cannot  take  upon  himself  to  depose  that  he  does  not 
believe  the  signature  to  be  the  hand-writing  of  the 
deceased :  ''  he  can  only  depose,"  for  reasons  stated 
''that  he  has  doubts :"  he  admits-  that  the  signature, 
^  at  first  view,  does  appear,  in  his  judgment,  to  have 
the  character  of  the  deceased's  subscription."  What 
then  are  the  reasons  upon  which  this  depcment  rests 
his   doubts?    I  should  first   however  premise,   that 
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Mr.  Drummond  had  not  seen  the  deceased  write  after 
1807 ;  and  that  he  too  had  been  told,  like  the  first  wit- 
ness (namely^  by  Mr.  Wakefield)  that  the  signature 
in  question  was  believed  to  be  a  forgery. 

According,  then,  to  his  recollection,  the  final  ^^  ss''  of 
the  christian  names  ''  Tho'."  and  ''  Cha*/'  were  usaally 
made  by  the  deceased  without  any  curve  inwards  at 
the  foot ;  and  the  capital  P,  in  the  surname  Pottle,  in 
one  connected  flourish,  i.  e.  with  a  double  loop  at  the 
bottom.  The  signature  differing  from  the  deceased's 
usual  signature  (according  to  his  recollection)  in  the 
particulars,  is  the  ground  upon  which  this  witness's 
doubts  are  founded.    . 

Now  here  in  the  first  place,  as  to  the  capital  P.,  I 
have  already  observed,  speaking  of  his  letters,  that  the 
deceased  made  his  capitals  in  a  variety  of  different 
ways.  But  will  4t  be  believed  that  of  his  signatures 
to  three  exhibits  annexed  to'  the  very  allegation  upon 
which  the  witness  is  deposing,  the  P,  in  Pattle,  is  made, 
in  no  one  instance,  in  the  mode  suggested  by  this  wit- 
ness, as  the  usual  mode ;  but  that  they  are  all  in  th^ 
same  form  as  in  the  signature  to  the  will  P  As  to  the 
final  ^'ss,"  the  deceased,  being  manifestly  a  rapid  writer, 
made  his  **  ss"  more  frequently  by  a  mere  dash  of 
his  pen,  without  curving  inwards  at  the  foot,  though 
there  are  many  instances  to  the  contrary,  in  most 
of  the  exhibits.  Nay,  here  again,  in  the  very  first 
of  the  three  exhibits  annexed  to  this  allegation,  the 
final  **  ^"  in  the  "  Tho'.'*  is  written  in  the  one  of 
these  modes;  and,  in  the  **  Cha\"  it  is  written  in 
the  other.  So  extremely  fallacious  are  the  criteria 
sought  to  be  relied  upon.  I  will  only  further  observe, 
on  this  head,  that  of  the  two  allegations  given  by  th^ 
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opposers  of  this  will,  there  being  three  exhibits  an-       1824. 
nexed  to  the  first,  and  two  to  the  second,  the  signatures       Term. 


to  the  three  former,  are  as  dissimilar  to  those  to  the  two 
latter,  exhibits,  as  can  well  be  imagined*     The  three  v. 

former  are  signed  <*  Tho*.  Cha!»  Pattle,"  in  a  beautiful        ^ 
kind— -die  two  latter  are  sigpiedT.  C.  Pattle  only;  and 
this,  hardly  legibly.    The  deceased  then  was  obviously 
not  so  uniform  a  writer,  that  observations  of  this  sort 
can  be  much  depended  upon. 

The  third  witness,  Mr.  Baring,  is  more  positive— he 
does  venture  an  opinion  to  this  signature  being  a  for- 
gery :  he  participates  in  the  scepticism,  and,  to  some 
degree  in  the  confidence,  of  those  witnesses  who, 
from  their  skill  in  hand*writing  alonCf  (as  I  shall  pre-^ 
aently  observe)  arrive,  unanimously,  at  the  same  con-^ 
dnsion.  Indeed,  it  may  be  well  questioned  whether 
Mr.  Baring  does  not  more  properly  belong  to  this  latter 
ckss  of  witnesses,  than  to  the  one  in  which  I  am  con-^ 
ndering  him.  He  is,  evidently,  a  witness  who  plumes 
Inmself  as  a  judge  of  hand- writing,  generally-H>f  the 
deceased's  hand-writing,  in  particular,  he  has  had  little 
knowledge,  nor  had  he  seen  the  deceased  write,  sub-* 
sequent  to  1801.  At  best,  however,  his  knowledge 
of.the  deceased's  particular  hand-writing,  was  slender 
and  remote— -his  prejudices  against  the  signature  were 
recoit,  and,  probably,  strong:  for  he  admits  that 
Mr.  Wak^eld  had,  previous  to  his  examination,  af^ 
firmed  to  him,  **  that  the  will  would  be  found  a  for- 
gery.** Now  what  are  the  reasons  by  which  Mr.  Bar- 
ing fortifies  his  belief  as  to  this  signature  being,  what 
it  was  so  asserted  ? 

His  first  reasoa  is  that  the  signature  is  not  in  the 
lame  hand-writing  as  the  address  on  the  envelope.    Sa 
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]824.  far  he  happens  to  be  riglit :  but  who  ever  said  that  the 
•^*'«ry  address  on  the  envelope  was  written  by  the  deceased  ? 
Not  the  propounders  of  this  will,  at  any  time  ;  though 
the  opposersy  at  one  time,  did,  namely,  just  so  long  as 
suited  their  own  purpose.  The  indorsement  on  the  en- 
velope..  is  now  admitted,  on  all  hands,  to  have  been 
viritten  by  Allen.  Meantime,  of  the  professional 
gentlemen,  if  I  may  so  term  them,  deposing  to 
hand-writing,  of  whom  I  shall  say  more  presently, 
there  are  several  who  depose  that  the  signature  is  in 
the  same  hand-writing  as  the  address.  So  that  we 
have  this  curious  feature  in  the  case.  Mr.  Baring  who 
deposes  to  his  belief  of  this  signature  being  a  forgery, 
under  an  impression  that  the  address  on  the  envelope 
was  written  by  the,  deceased,  assigns,  as  one  of  his 
reasons  for  that  belief,  the  **  signature^'  being  in  a 
different  character  from  the  **  address."  Other  wit- 
nesses, again,  who  depose  to  the  same  belief,  under 
a  conviction,  that  the  address  on  the  envelope  was  not 
written  by  the  deceased,  assign  as  one  of  their  reasons 
for  that  belief,  the  **  signature"  and  "  address*'  being 
written  in  one  and  the  same  character. 

His  second  reason  is  that  "  the  top  of  the  T,  in  Tho- 
mas, is  of  a  greater  length  than  the  deceased  was  ac* 
customed  to  make,  or  ever  made  it,  in  the  days  of  his 
best  writing."'  It  might  be  sufficient  to  say  that  this 
"  T,"  does  not  purport  to  have  been  made  "  in  the  days 
Qf  his  best  writing."  The  deceased  was  in  bed,  and 
sick,  and  feeble ;  which  might  well,  of  itself,  account 
for  this  "  T,"  differing  from  those  which  he  made  **  in 
the  days  of  his  best  writing."  Thus  it  should  seem,  that 
the  reason  were  frivolous,  though  the  fact  were  true. 
But  there  is  some  reason  to  believe  that  the  witness  is 
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mistaken  in  his  premises,  as  well  as  erroneous  in  his  1B24. 
conclusion.  The  objection  is,  that  the  flourish  at  the  ^'Jm. 
top  of  the  "  T"  in  "  Thomas'*  is  too  long :  it  extends 
however  only  to  the  first  small  "  t"  in  the  surname  of 
Pattle.  ^ow  in  the  signature  to  the  very  first  exhibit 
annexed  to  the  opposer's  allegation,  the  flourish  is 
longer,  actually  extending  two  letters  beyond,  that  is, 
to  the  •*  1"  in  "  Pattle,''  instead  of  merely  to  the 
first  "  t/' 

The  next  reason  is,  that  this  same  ^'  flourish,*'  is  too 
firm,  to  be  consistent  with  the  tremulous  appearance 
of  the  remainder  of  the  signature.  This  is  surely  too 
wieak  a  reason  for  serious  discussion ;  not  to  mention 
that  in  his  opinion,  of  the  **  tremulous  character ^^^  at 
least  of  the  whole  of  the  remainder,  of  the  signature^ 
this  witness  is  not  outbome  by  those  other  witnesses, 
who  speak,  as  professors,  on  this  subject,  and  regard 
it  in  a  scientific  light.  But,  independent  of  this,  parts 
of  a  signature,  so  made,  might  well  be  more  tremu* 
lous  and  others  less  so,  according  as  the  deceased, 
sitting  up  in  bed,  shifted  from  a  more,  to  a  less,  con- 
venient posture,  or  vice  versa ;  or  even  according  as, 
remaining  in  the  same  position,  he  bestowed  more  or 
less  pains  on  the  difierent  component  parts  of  it. 

This  witnesss  next  reason  is,  that  some  of  the 
letters  in  "  Tho».'*  are  painted^  or  touched  up.  This  is 
the  old  objection,  of  which,  as  a  general  objection^ 
I  shall  say  more  presently.  Meantime,  if  the  fact 
were  so,  it  proves^  nothing — for  the  deceased  was  \}ot 
in  that  state  of  extreme  bodily  debility,  as  to  be  in^ 
capable  of  retouching  some  of  the  letters,  if  not  sufii* 
cieqtjy  cle^r,  as  struck  off'  iu  the  first  instance* 
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1M4*  Mr.  Barieg's  last  reason  is,  that  the  signature  bean 

Tmlu  ^  strong  resemblance,  in  point  of  hand-writings  to  the 
%^^/^^  body  of  the  instrument,  particularly  the  letter  "  a"  in 
RoBsoa  ,,  Thoi."  Now  admitting  this  similarity,  it  proves  no* 
thing ;  the  deceased's  hand-writing  certainly  has  some- 
thing, as  already  observed,  of  similarity  to  Mr.  Croft^s. 
But  when  this  witness  puts  in  the  similitude  t^f  a 
single  letter,  the  letter  ^'  s,'*  this  last  reason  really 
becomes  unworthy  of  grave  judicial  remark. 

Of  the  evidence  to  hand-writing,  thus  far,  tins  then 
is  the  general  account.  Three  witnesses  are  produced 
to  prove  this  signature  a  forgery,  no  one  of  whom  was 
intimately  acquainted  with  the  hand-writing  of  the 
deceased,  or  had  seen  him  write  for  a  number  of 
years.  Two  of  the  three  have  doubts,  but  concor  ia 
the  general  similarity  of  this,  to  the  deceased's  in/* 
mitted^  signatures:  the  third  disbelieves,  but  assigns 
reasons  for  that  disbelief,  in  no  degree  valid,  in  my 
judgment,  to  justify  and  sustain  it.  On  the  other  hand 
there  are  five  witnesses  of  as  high  respectability,  de» 
posing  from  an  intimate,  and  much  more  recent,  inter^ 
course  and  acquaintance  with  the  deceased  and  his 
subscriptions  (and  this,  too,  after  doubts  had  been 
suggested  of  its  genuineness)  to  this  being  his  actual 
signature;  and  so  deposing  from  similarity,  not  of 
particular  letters,  but  of  general  character;  ordina- 
rily, the  only  safe  criterion  upon  which  to  form  an 
Opinion  upon  such  a  subject.  It  would  surely  be 
waste  of  time  to  attempt  to  sum  «p  this  evidence  on 
both  sides,  in  order  to  strike  a  balance. 

But  the  opposers  of  the  will  have  obtruded  on  the 
notice  of  the  Court  evidence  (if  it  should  be  so  called) 
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io  tlu^  part  of  the  case,  of  a  somewhat  4iffer^it  species.      ^BM. 
I  mean,  the  opinions  of  persons,  who,  without  any       Term. 
previous  knowledge  of  a  pi^rt/s  hand-writiag,  think 
they  can  judge,   from  their  skill  and  experience  in 
soch  matters,  whether  a  sigoatui^,  for  instance,  said 
to  be  his,  be  so  or  not,  by  comparing  it  with  other^ 
bis  admitted,    signatures;   and  who  also  undertake, 
bj  certain  indications,  to  d^rmine,  from  the  general 
appearance  of  hand-writing,  whether  it  be  written  in 
<a  natural  or  an  imitated  character.     This  species  of 
evidence  has  been  constantly  held,  both  subdivisions 
of  it,  the  lowest  rimI  weakest  that  can  possibly  be 
joffered.     The  first  subdivision  indeiedf  or  evidence  to 
handrwriting  tiiat  rests  upon  mere  compuison,  is  in- 
fulmissible,  at  common  law:  if  indeed,  the  observa- 
tion does  not  rather  apply  to  this  branch  of  evidence, 
in  bodi  its  subdivisions,  under  the  authority  of  the 
case   of  Gumey   v.   I^nglands  (a),    the    last    case 
m  which  any  question  reiqpecting  it  has  occurred  at 
/coomion  law,  that  I  am  aware  of.    Inclining  strongly 
to  this  view  of  the  subject,  the  Court,  so  far  as  rer 
gards  the  present  case,  might  say,  at  once,  that  the 
e&ct  of  4ins  evidence,  be  it  what  it  may,  would  fail 
to  bring  the  scale  as  tp  proof  of  hand-writing  even  to 
an  equal  balance ;  n^uch  inore,  would  .  fail  to  turn  it, 
and  convict  this  instrument  of  fabrication  and  forgery. 
But  die  evidence  of  this  species  actually  adduced  in 
the  present  cause,  suggests  some  considerations,  into 
which  the  Court  may,  not  unusefully,  enter,  as   ap- 
plicable to  this  subject,  generally. 

Here  are  seven  witnesses  of  this  class  examined  in 
the  present  case — ^five  of  the  seven  being  persons  in 

(a)  dBarnewell  and  AldersoDy  130. 
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ld24«  official  situations  (three  in  the  post-office,  and  two  iti 
Term.  ^^  bank)  :  added  to  these  are  an  engraver,  and  a  law 
stationer.  Now  to  what,  taken  in  its  general  result, 
does  their  evidence  amount  ? 

In  sustaining  the  case  which  they  are  produced  to, 
namely,  that  this  signature  is  a  forgery,  these  gentle- 
men all  agree.  At  that  end  in  common,  they  all  arrive. 
But,  though  they  agree  in  their  conclusions,  they  dif- 
fer so  widely  in  their  premises— the  reasons,  com- 
paratively few,  which  they  assign  in  common,  are  so 
vague  and  unsatisfactory— -in  many,  not  unimportant, 
particulars,  they  so  flatly  contradict  each  other-*-and 
in  others,  most,  if  not  all  of  them,  in  turn,  are  so 
flatly  contradicted  by  admitted  facts  in  the  cause — ^that 
their  evidence,  taken  as  a  whole,  fails  to  induce  any 
suspicion  even  upon  my  mind  of  this  instrument  being, 
what  they  so  confidently  pronounce  it,  a  forgery.  For 
instance,  as  to  the  vague  and  inconclusive  character 
of  most  of  their  common  reasons,  the  circumstances, 
I  observe,  which  they  nearly  all  assign  as  their  reasons 
for  deeming  this  signature  to  be  written,  in  a  feigned, 
and  not  in  a  natural,  hand,  may  be  amply  accounted 
for  by  the  deceased^s  state  and  condition,  at  the  time 
of  this  instrument  being  signed.  One  common  reason 
is  the  o/(/ objection,  as  I  again  term  it,  of  ^^  faint  in g\d)\ 

(a)  To  assist  the  Conrt  in  detecting  this,  a  glass  of  high  powers^ 
said  to  have  been  used  by  these  gentlemen  in  order  to  its  detection, 
was  offered  to  the  Court  at  the  hearing.  This  ofiTer  the  Court 
peremptorily  declined — observing,  in  substance — that  glasses  of 
high  powers,  however  fitly  applied  to  the  inspection  of  natural 
subjects,  rather  tended  to  distort,  and  misrepresent,  than  to  place 
such  objects  in  their  true  light — especially  when  used  (ihcir  or- 
dinary  application  id  the  hands  of  prejudiced  persons)  to  confirm 
some  theory,  or  preconceived  opinion. 
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there  can  scarcely  be  a  less  certain  criterion.  Many  ^^24, 
persons  have  a  tricky  or  knack,  or  habit,  of  retonching  Tem. 
their  letters;  it  was  that,  well  known  to  his  contem- 
poraries, of  a  late  eminent  advocate  in  this  Court  {a)  ; 
most  of  whose  notes  and  opinions  might  be  easily  con- 
victed of  being  forgeries,  according  to  this  criterion; 
It  may  happen  to  any  person,  not  in  the  habit  of  it^ 
to  pass  over  his  letters  a  second  time,  from  a  failure  of 
ink  in  the  pen  that  traced  them  in  the  first  instance, 
lo  short,  this  circumstance  of  painting  is,  itself,  ex- 
tremely trivial,  ^gain,  as  to  contradicting  each 
other,  some  of  these  witnesses  are  confident  that  cer- 
tain letters,  exhibited  by  the  opposers  of  the  will,  are 
not  of  the  hand-writing  of  the  deceased— others  are  as 
confident  tliat  they  ar^  of  his  hand-writing.  Lastly, 
as  to  the  contradiction  which  certain  of  the  witnesses 
experience  from  admitted  facts  in  the  cause,  there  are 
several  of  them  pretty  confident,  that  the  body  of  the 
\9i\l,  the  subscription  to  it,  the  pencil  instructions, 
and  the  indorsement  on  the  envelope,  were  all  written 
by  one  and  the  same  individual,  namely,  Croft.  The 
weight  of  evidence  so  preponderates  as  to  justify  me 
in  terming  it  an  admitted  fact  in  the  cause,  that  they 
are  the  hand- writing  (to  say  nothing  of  the  signa- 
ture) of  three  difierent  persons,  viz.  of  the  deceased, 
Croft,  and  Allen.  Nay,  the  indorsement  is  now  sug- 
gested by  Wakefield  himself  to  have  been  written  by 
Allen ;  and  affidavits,  filed  on  his  part,  are  actually 
before  the  Court,  in  which  that  fact  is  distinctly 
sworn  to  (6).  Witnesses  so  deposing,  to  say  the  least, 
are  completely  neutralized ;  and  it  may  be  sufficient, 

(a)  The  editor  believes  Dr.  Lawrence. 
(6)  Seo  note  (a),  page  97,  post. 


00 


CASES   DETERMINED   IN   THE 


1824. 

Hilary 

Term. 


ROBSOM 

V. 
ROCKB. 


SO  far  as  respects  the  present  case,  to  dismiss  their  evi- 
dence with  that  single  remark.  But,  as  with  refer- 
ence to  general  practice,  I  earnestly  recommend,  that 
no  attempts  should  be  made  to  obtrude  such  evidence 
on  the  Court  in  tiny  future  case.  It  occasions  con- 
siderable certain  expence ;  that  any  benefit  should  re- 
sult from  it  is  most  unlikely ;  but  that  any  consider- 
able benefit  should,  may  be  safely  pronounced  ueariy 
impossible.  In  aid  of  a  good  case  it  is  wholly  super- 
fluous, as  the  Court  deemed  it,  for  instance,  in  the 
case  of  Saph  t;.  Atkinson  (a)f  where  it  is  to  be  re- 
collected, that  the  Court  had  made  up  its  mind  to 
pronounce  against  the  will,  before  it  adverted  to  the 
direct  evidence  adduced  in  proof  of  the  si^ature 
to  it  being  a  forgery,  at  all.  That,  in  support  oi  a  bad 
cause,  it  is,  at  best,  merely  unavailing,  this  very  case 
may  serve  to  shew.  Meantime  these  professors  ordi- 
narily, as  in  this  instance,  speak  their  opinions  with 
a  confidence  which  renders  the  admission  of  their  tes- 
timony in  such  cases  even  highly  mischievous ;  from 
its  probable  tendency  to  mislead,  not  indeed  the 
Court,  but  its  suitors,  to  the  almost  unavoidable  cre- 
ation of  expence,  and  delay,  and  inconvenience,  to 
both  parties.  If  it  should  asked,  of  what  use,  then, 
is  the  art  which  these  gentlemen  profess,  if  it  can 
never  be  depended  upon  ?  In  what  cases  may  it  be 
fiurly  invoked,  and  to  what  objects  safely  applied  ?  I 
answer :  its  legitimate  use  I  take  to  be  this — it  may 
be  reaaonably  resorted  to  by  parties  whom  a  suspicious, 
or  suspected,  instrument  purports  to  deprive  of  a 
legai,  benefit,   for  their  own  private  information,  in 


(a)  See  ante,  vol.  i.  pp.  212,  ei  teq. 
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Ae  first  instance ;  it  may  be  safely  relied  on  to  the 
extent  of  saggesting  the  propriety,  on  their  parts,  of 
cairtien,  dotfbt,  and  inquiry.  Bat  whether  evidence 
to  hand-writing  of  this  species  can  ever  be  of  much, 
if  oif  any,  avail,  under  circumstances  not  very  extrar 
fHdinaiy,  when  the  authenticity  of  the  instrnment 
€Mies  to  %e  finaHy  determined  upon  by  the  competent 
fomrn  (a  matter  wliich  mart  depend  upon  almost  in- 
finite, mtore  flttringeiit,  ^considerations)  is  what,  for 
reasons  sufficiently  a^arent,  I  much  incline  to  doubt. 
Stiil  with  all  this,  this  Court,  which  is  gabordinate 
to  a  higher  tribunal,  may  not  fed  itself  warranted  in 
altogether  rejecting  such  evidence,  if  tendered  to,  and 
pressed  upon  it,  against  the  uniform  course,  of,  at  least, 
its  fMdem  practice.  But  tlus  Court  would  not  reg^t 
Ittvingthe  sanction  of  the  superior  tribunal,  the  Court 
of  Delegates,  either  to  reject  such  evidence  altc^ther, 
or  at  least  to  confine  its  admission  to  those  (perhaps 
aetrly  misupposable)  cases  of  such  high  doubt  and 
nicety  that  a  mere  feather  weight  would  give  a  pre- 
ponderancy  to  the  evidence  for,  or  against,  the  instru- 
ineot ;  when  it  might  be  resorted  to,  after  publication, 
bjr  direction  of  the  Court  itself,  for  its  own  inform- 
ation ;  which  I  incline  to  think  was  actually  the  old 
node  of  introducing  such  evidence  into  these 
causes  (a). 
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3d  J9eoeoi6er,  1756. 


Machin  and  Tyndall  v.  Grindon  and  Others. 

A  codicil  bearing  date  in  1755  was  propounded  and  pleaded  to 
all  written  by  the  deceased.    The  adverse  party  pleaded  on  the 
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ITL^'  It  only  remains  to  observe  that  the  case  set  up  by 

Term.       the   opposers  of   this  will,  which  I  have   thus   gone 


KOCKB. 


through  in  detail,  and  which  I  think  in  no  degree 
V.  _  effectual  to  defeat  the  claim  of  this  will  to  probate, 
had,  all  along,  to  contend  with  one  nearly  insuperable 
obstacle,  d  priori :  for,  it  ventured  to  charge  a  direct 
fabrication  and  forgery,  in  the  absence  of  that  which 
could  alone  render  them  at  all  probable.  An  instru- 
ment is  not  forged  without  some  inducement ;  nor  can 
there  be  a  conspiracy  without  conspirators.  Now  what, 
even  as  suggested,  was  the  inducement,  and  who  were 
the  conspirators,  in  this  case,  are,  up  to  this  instant, 
to  the  Court  at  least,  profound  secrets.  Not  only  no 
proof  is  offered,  but  it  is  not  even  suggested  in  plea, 
in  concert  with  whom  this  asserted  fraud  and  forgery 
on  the  part  of  Croft,  were  perpetrated .  As  to  the  fa- 
brication of  this  will  by  Croft,  e.r  mero  motu,  and  not 

contrary,  that  it  was  not  his  hand-writing,  and  pleaded,  in  snpplj 
of  proof,  sereral  receipts  dated  in  17d2,  which  were  alleged  to  be 
the  deceased's  hand^writing,  and  to  difler  from  the  codicil  both  in 
the  character  and  manner  of  spelling. 

Dr.  Simpson  objected  to  these  exhibits,  as  having  been  written 
three  years  before  the  codicil,  in  which  time  a  man*s  hand-writing 
might  greatly  vary,  and  therefore  as  no  evidence  to  prove  the 
codicil  not  to  be  the  deceased's  hand-writing. 

Bnt  I  was  of  opinion  that  they  are  a  species  of  evidence  that 
might  indace  a  probability  for  or  against  the  codicil;  and  that 
sach  exhibits  have  always  been  received  as  evidence,  and  therefore 
I  admitted  them. 

It  shonld  seem  from  the  above  case,  (which  is  copied  from  Sir 
George  Lee's  **  manoscript  book,"  by  favor  of  Dr.  Phillimore. 
See  iPhiU.  p.  166.)  that  the  present  practice  is  one  of  some 
standing.  See  farther  on  this  head,  generally,  the  case  of  Beau- 
mont V.  Perkins,  I  Phill.  78,  and  the  cases  of  Rcilly  r.  Kivett,  and 
Heath  v.  Watts,  as  slated  in  the  note;;  on  tliat  case. 
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in  concert  with  anybody— the  very  supposition  of  it  is  1»824. 
absard-— for  it  neither  conveys,  nor  purports  to  con-  Term. 
Tcj,  any  benefit  whatever  to  Mr.  Croft,  either  directly 
or  indirectly.  The  parties  principally  benefited  under 
this  will,  the  brothers  and  sisters  of  the  deceased,  and 
tlieir  families,  were  thousands  of  miles  off,  in  this 
country  •  The  brother  James,  to  be  sure,  was  at  Cal- 
cutta; from  which  place  Croft  had  then  recently  sailed 
to  M^ao.  Was  he  the  conspirator  ?  Was  it  in  concert 
vith  him  that  this  gross  fraud  was  schemed  and  exe- 
cuted by  Croft  P  Impossible !  How  were  opportu- 
nities for  the  practice  of  this  fraud  to  be  anticipated 
wben  Croft  left  Calcutta  ?  For  instance,  how  could 
it  be  foreseen  that  Croft,  on  arriving  at  Macao,  would 
find  the  deceased  in  a  dying  condition,  and  bent  upon 
levoking  a  recent  will,  in  order  to  make  a  hew  one, 
durough  his  instrumentality?  Croft  was  a  perfect 
itranger  to  the  deceased,  nor  indeed  ou  terms,  it  should 
seem,  of  particular  intimacy  with  his  brother,  James 
Futle-— not  even,  I  observe,  his  attorney. 

An  hypothesis,  set  up  by  the  counsel  for  Mr. Wake- 
field at  the  hearing,  is  equally  unsubstantial  with  that 
which  would  represent  this  forgery  as   a  concerted 
scheme  between  Croft  and  Mr.  James  Pattle.     It  is, 
tbat  a  will  was  actually  made  for  the  deceased  by  Croft 
in  the  manner  which  he  has  deposed— only— that  this^ 
is  not  thatf  will :  in  other  words,  that  the  will  so  made 
has  been  subducted;  and  that  this  is  a  supposititious 
win  that  has  been  substituted  in  its  room.     Now,  here 
agaiby  as  to  who  were  the  privies  to  this  fraud,  and 
what  were  the  inducements,  the  Court  is  left  in  the 
dark— nor  is  the  suggestion  (for  it  is  merely  such)  to 
which  I  am  adverting,  borne  out  by  any  one  fact  in 
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1M4.      the  case  with  which  I  am  acquainted.    On  the  con* 
'^1^      trary,  facts  are  in  evidence  that,  in  conjunction  with 
what  appears  on  the  face  of  the  instrument  itself 
render  this  hypothesis  hardly  capable,  as  it  is  wbdly 
RocKB.     unworthy,  of  a  serious  refutation. 

For  instance^  this  envelope  was  addressed  to  tlie 
executors  (it  is  now  admitted  on  all  hands)  by  Alien, 
being  the  person  who  substituted  the  name  of  Shank, 
for  that  of  Pearson,  on  the  third  side  of  the  will.  This 
last  is  proved  by  the  opposer's  own  witness.  Captain 
Langford,  (confirmed  by  Ross)  who  deposes,  not  only 
to  the  address  on  the  envelope,  but  to  the' name  of 
**  Shank,**  over  the  erased  name  of  Pearson,  being  in 
Allen's  hand-writing.  Now,  of  what  plausible  ex« 
planation  is  this  circumstance  capable,  on  the  hypo- 
thesis of  this  being  a  supposititious  instrument,  teb- 
stituted  for  the  genuine  will  ?  On  the  contrary,  admit 
it  to  be  the  genuine  one,  as  deposed  by  Croft,  and  the 
circumstance  almost  explains  itself.  Croft  leaves  the 
will,  when  executed,  with  the  deceased— he  hean 
and  knows  no  more  about  it.  The  deceased,  though 
in  full  ^  possession  of  his  mental  faculties,  is  ill,  and 
peevish,  and  fretful— 4ie  is  worried  about  money  con- 
cerns—Pearson has  gone  with  the  factory  to  Canton, 
and  has  never  once,  as  he  complains,  come  down  to 
see  him.  Is  it  any  thing  unlikely  that  the  deceased, 
in  this  mood,  should  strike  out  his  name,  and  substitute 
another*s,  before  directing  this  will  to  be  sealed  up  P 
Now,  if  this  resolution  was  adopted  within  the  last 
fortnight,  or  three  weeks,  of  his  life.  Croft  could  not 
be  the  agent ;  for  he  had  left  Macao,  and  returned 
to  Calcutta.  The  deceased,  however,  had  still  two 
persons  about  him,  whom  he  occasionally  employed. 
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as  be  himBelf  told  one  of  the  witnesses^  as  **  secre*       1B*^4. 

taries/'  Livingstone  and  Allen.     Livingstone,  of  the       Term. 

twOf   was*  least   constantly  about   him,   except   as  a 

mere  medical  attendant-^nor  was  it  probable  that  he 

slioiild  be   selected,   by  preference,   to   strike   out  a 

legacy  to   his   friend,   and  partner,  Pearson.     Allen 

was.  the  very  person  of  all  others  whom  the  deceased 

would  naturally  employ,  not  only  to  address  his  will, 

when  aealed  up,  but  to  alter  this  legacy  :  accordingly 

it  is  in  the  hand-writing  of  Allen,  that,  not  merely 

the  address  on  the  envelope,  but  the  name  of  Shank, 

lobstitiited  for  that  of  Pearson,  is  proved  to  be.    How 

ttnmgiy  this  corroborates  the  whole   transaction,  as 

wdl  as  how  inconsistent  it  is  with  the  hypothesis  now 

letup,  is  top  obvious  for  comment. 

.  If  the  case  rested  here,  it  wonld  only  remain,  that 

the  Court  should  pronounce  this  instrument  amply 

pcoved.    But  an  application  made  to  the  Court  just 

previous  to  the  hearing,  and  still  persisted  in,  is  first 

to  be  disposed  of;  being  an  application,  '^  to  rescind 

the  conclusion  of  the  cause,  in  order,"  it  is  said,  ^^  to 

let  in  fresh  evidence."     But  that  application,  in  sub* 

stanee,  comes  to  this:  the  parties  who  oppose  this 

wiy,    finding,    or  fearing,    that  they  have  failed  to 

sostiuii  th^r  original  case,  crave  leave  to  abandon  it, 

and  to  set  up  a  new  case  altogether. 

.    NoWt  this  sort  of  application  is  one  that,  obviously, 

the  Court  can  seldom  be  expected  to  accede  tor--ad- 

Hitting  it,  as  it  does,  to  be  not  impossible  for  parties 

to  suggest  a  new  case,  even  in  this  stage  of  a  cause, 

which  the  Court  safely  might,  and,  for  the   sake  of 

justice,  would  admit  to  proof.     In  the  present  instance 

it  might  be  sufficient  to  say,  that  the  Court  is  too 
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1824.      satisfied  of  the  claim  of  this  will  to  probate,  as  the 
Tc  genuine,  and  last  will  of  the  testator,  for  its  convic- 

tion to  be  shaken  by  the  case  which  is  now  attempted 
to  be  made  on  the  part  of  Mr.  Wakefield,  the  person 
RocKB.  jjj  whose  sole  behalf  this  application  is  made— and 
that  no  evidence  of  which  that  case  is  capable,  would 
induce  it  to  come  to  a  different  conclusion,  or  to  pro- 
nounce against  the  force  and  effect  of  the  will,  which 
has  been  propounded,  and,  in  my  judgment,  has  been 
proved  in  this  cause.  In  this  view  of  the  subject,  it 
might  be  sufficient  for  the  Court  to  proceed,  at  once,  to 
its  sentence — ^the  more  especially  as  Mr. Wakefield's 
counsel,  with  due  delicacy  towards  the  Court,  as  well 
as  with  great  judgment  towards  their  client,  have  kept 
this  part  of  his  case  in  the  back  ground,  as  much  as 
possible.  But  as  mysteries  are  always  best  avoided, 
and  as  those  decisions,  correct  in  themselves,  are  al- 
ways most  satisfactory,  of  which  the  reasons  are  also 
given,  I  shall  state,  very  briefly,  what  the  suggestions 
are  upon  which  this  application  is  founded :  in  order 
to  obviate  any  possible  misconception  of  the  grounds 
upon  which  I  hold  myself  bound  to  reject  it. 

The  suggestion,  then,  is,  that  the  deceased  made  a 
will  subsequent  to  this,  namely,  on  the  28th  of  Oc- 
tober, of  a  different  tenor  and  effect— in  which  case, 
to  be  sure,  there  is  an  end  of  the  will  propounded  in  this 
cause,  whether  it  be  genuine  or  a  forgery— and  that^ 
on  the  same  28th  of  October,  he  caused  a  letter  to  be 
written  to  Mr.  Templar,  one  of  his  executors,  which 
he  signed — adding  at  the  foot  of  that  letter  a  memo- 
randum, which  he  also  signed,  containing  the  sub- 
stance of  this  will— which  letter,  however,  was  never 
forwarded  to  Mr.  Templar.     The  bequests  of  this  sug- 
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Ifested  will  are  as  follows :  2000/.  per  annum  to  the  16M. 

widow,  daring  widowhood }  to  be  reduced  to  1000/.  per  2cr»^ 
annum  in  case  of  her  marrying  again— ^and  a  specific 


daughter ;  after  payment  of  certain  other  specific  le^- 
gacies  to  friends  and  relations,  amounting  probably, 
in  the  whole,  to  16  or  18,000/.  Hence  it  appears,  that 
under  this  will,  Mr.  Wakefield,  who  sets  it  up,  would 
be  entitled  at  least  to  100,000/. 

Now,  the  will  itself  is  suggested  to  have  been  frau^ 
dulently  destroyed ;  so  as  not  to  be  producible  in  any 
event :  but  that  is  not  all.  The  letter  to  Mr.  Templar, 
with  this  memorandum  at  the  foot  of  it,  is  also  sug- 
gested to  have  been  recently  lost  (a)  by  Mr.  Wake^ 

(a)  Of  the  paper  so  suggested  to  have  been  lott  by  Mr.  Wake* 
field,  the  following  is  a  copy : — 

" gives  me  hopes,  though  I  am  in  a  very 

ireak  state,  and  sometimes  fear  the  worst. — You  will,  I  hope, 

receive  a  dnplicate  of  my  will  soon  after  this — but,  if  not,  pray 

take  great  care   of  this.    God  bless  you,  my  dear  friend,  and 

believe  me  ever, 

''  Your  sincere  and  attached  friend, 

"  Tho\  Cha».  Pattle  * 

''  Substance  of  my  will. 

"  Thomas  Pattle,  my  father,  500/.  a-year  for  life.    At  his  death 

(he  principal  to  become  part  of  the  residue  of   my  property. 

James  Pattle,  William  Pattle,  Sarah  Rocke,  and  Eliza  Mitford, 

}D0O/.  each,  Szc.  &c:* 

(At  the  foot.) 

<<  Read  and  approved  by  me,  and  signed  to  make 

it  valid,  in  case  of  any  accident  to  my  will  at 

Macao,  the  28th  of  October,  1B15. 

"  Tho».  Cha».  Pattle." 
«  Jt  W.  Croftr 

In  support  of  the  motion  to  rescind  the  conclusion  of  the  cause, 
a  variety  of  affidavits  were  tendered  from  persons  to  whom  tht 

vol.  n.  a 


legacy  of  60,000/. ,  together  with  the  residue,  to  the  v. 
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1824.  field,  out  of  his  pocket,  just  on  the  eve  of  its  being 
"^t*^  deposited  in  the  registry  of  this  Court,  (though  not 
till  after  it  had  been  shewn  to  divers  persons,  and 
copies  of  it  had  been  taken}-— so  that  this  '^  letter"  is 
KocKi.  forthcoming  no  more  than  the  original  will.  The 
body  of  this  letter,  I  should  say,  is  suggested  to  be 
in  the  hand-writing  of  Allen,  who  died,  some  years 
back,  at  Manilla. 

Now,  here,  in  the  first  place,  it  is  not  immaterial 
to  consider,  how  far  the  utmost  proof  of  which  this 
suggested  case  is  capable,  would  really  advance  Mr. 
Wakefield's  object— only  premising,  that  of  any  />ar- 
ticulars  relative  either  to  the  making,  or  the  destruc- 
tion, of  the  will  itself,  nothing  is  suggested.  Who 
wrote  it— who  attested  it— who  destroyed  it— who  sub- 
stituted the  forged  will— what  were  their  motivesj  or 
what  their  inducements  ?— nothing  as  to  all  this  is  even 
suggested.  The  Court  has  a  mere  suggestion,  upon 
hearsay,  that  such  a  will  was  made,  and  was  destroyed. 
Of  what  proof,  then,  is  this  letter  capable,  even  if 
recovered  and  produced  before  the  Court?  It  can 
merely,  as  the  case  is  laid,  consist  of  evidence  to  the 
hand-writing  of  Allen,  and  to  the  deceased's  subscrip- 
tion ;  the  rule  of  this  Court  being,  that  evidence  to 
hand-writing  only,  is  incapable  of  substantiating  any 
disputed  instrument  as  a  will.  But  the  Court  is  pro* 
mised  no  such  evidence ;  for  the  paper  is  lost— or  if 

paper  had  been  shewn,  as  to  the  body  of  this  paper  bemg  in  the 
hand-writing  of  Allen.  There  were  also  affidavits  made  by 
Mr.  Joseph  Hume,  and  one  or  two  others,  to  their  belief,  (speak- 
ing from  a  comparison  of  hand-writing,)  of  the  signatures  "  Tho*. 
Cha*.  PatUe"  and  "  J.  W.  CrofC  being  genuine.  In  several  of 
the  former  affidavits,  the  indorsement  on  the  envelope  of  the  will 
'         was  also  sworn  to  be  in  the  hand-writing  of  Allen. 
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Term. 

ROBSON 

ilocxs. 


mch  eyidence,  it  must  be  all  ex  parte^-^here  can  be       1824 

DO  counter  evidence.     I  am  also  to  recollect^  that  in       ^l^ 

the  event  of  a  copy  of  this  letter  being  propounded^ 

the  parties  who  propound  it  are  subject,  in  no  case, 

to  an  indictment  for  forgery~-they  are   not  acting, 

coDsequently,  under    that  responsibility.      It  is  true 

that  the  name  of  Croft,  as  a  sort  of  attesting  witness, 

is  suggested  to  have  appeared  upon  this  paper.    But 

ware  Croft  himself  produced  to  its  genuineness,  and 

in  support  of  the  case  now  set  up,  he  would  be  dis-* 

credited,  in  toto,  by  the  evidence  that  he  has  already 

^ren  in  this  cause.     The  obvious  presumption  would 

be,  that  he  had  been  corrupted  and  bought  over* 

Now,  under  these  circumstances,  even  if  some  plau- 
sible and  unsuspicious  account  of  the  Jinding  of  this 
letter  could  be  suggested-— giving  a  probable  history 
of  where  it  was  first  discovered — ^in  whose  hands  and 
keeping  it  had  been  for  the  last  eight  years,  and  so 
on-Hstill  the  letter  itself,  h  fortiori  a  copy  of  it,  is 
capable  of  no  proof,  which  would  justify  the  Court 
in  pronouncing  for  it  as  containing,  in  substance,  the 
deceased's  will.  But  the  suggested  history  of  the 
^^finding^^  of  this  letter  is  neither  plausible  nor  un- 
suspicious :  On  the  contrary,  it  is  most  extraordinary 
ia  itself;  and  pregnant  with  suspicion  on  the  very 
face  of  it.     It  is  this—* 

Eight  years  after  the  death  of  the  testator,  and 
foor  from  the  commencement  of  the  present  suit, 
some  anonymous  person  writes  to  Major  Robson,  who 
had  married  the  deceased's  widow,  relative  to  cer- 
tain testamentary  papers  of  the  deceased,  asserted  to 
be  under  his  control,  or  in  his  possession.  Not  re- 
ceiving, in  answer,  a  satisfactory  communication  from 

o2 
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j^^*  Major  Robson,  he  addresses  Mr.  Wakefield,  throagll 
Term.  the  two-penny  post,  in  the  month  of  June  last,  (1823) 
on  the  same  subject.  He  continues  to  write  Mn 
Wakefield  anonymous  letters,  but  will  give  no  ad- 
dress ;  and  will  receive  no  answer,  but  through  cer« 
tain  mysterious  advertisements  in  a  newspaper.  He 
offers  him,  in  these,  10,000/.  not  to  bring  this  suit  to  an 
issue~-an  offer  which  he  repeats  at  Paris,  though  wfaVf 
at  eiUier  time,  is  not  suggested.  The  correspondence  is 
thus  carried  on  for  some  time — but  this  mysterious  per- 
son will  consent  to  no  interview  (or,  as  Mr.  Wakefield 
expresses  it  in  his  affidavit,  ^'  will  venture  upon  no 
disclosure  of  facts'')  in  England — ^lie  will  only  consent 
to  an  interview  at  Paris.  To  Paris  Mr.  Wakefield 
goes,  accompanied  by  his  brother  and  a  solicitor; 
where,  at  length,  the  parties  meet;  and  where  this 
paper,  the  "  letter,"  is  finally  delivered  to  Mr.  Wake- 
field by  his  late  anonymous  correspondent — after  a 
solemn  promise  and  written  engagement  entered  into 
on  his  part,  **  neither  to  disclose  his  name,  nor  to  give 
any  information  which  may  lead  to  its  disclosure, 
under  any  circumstances ;"  previous  to,  and  without 
which,  he  had  refused  to  consent  to  any  interview,  or 
to  make  any  disclosure  connected  with  the  subject, 
even  at  Paris.  And  this  is  the  suggested  history  of 
the  ^^Jindingj^  if  it  may  be  so  termed,  of  this  instru- 
ment. I  should  add,  indeed,  that  this  mysterious  per- 
son is  suggested  to  have  disclosed,  at  this  interview, 
that  a  letter,  similar  to  the  one  then  delivered  to 
Mr.  Wakefield,  was  in  the  possession  of  one  Smith, 
formerly  a  seaman  on  board  the  Alpheus,  but  then 
(and  still)  absent  in  the  West  Indies,  as  quarter- 
master, on  board  of  his  majesty's  .^^hip  the  Ganges ; 
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but  how  it  came  into  Smith's  possession,  or  why  he  1824. 
has  kept  it  back  for  the  last  eight  years,  &c.  &c.  is  t^. 
neither  explained^  nor  attempted  to  be.  n^^v-w/ 

In  my  judgment  a  plea,  setting  up  such  a  case  as  ^  v. 
this,  would  have  been  inadmissible,  at  the  very  com- 
mencement of  the  cause.  But  to  open  the  cause,  in 
this  stage  of  it,  after  the  publication  of  the  evidence, 
upon  such  grounds,  is  really  quite  out  of  the  question. 
The  suggestions  contained  in  these  affidavits,  taken  in 
themselves,  (for  the  Court  has  not  even  seen  the  affida- 
vits filed  by  Major  Robson  in  reply)  howsoever  sus- 
tained, are  incapable  of  leading  to  any  other  conclu- 
sion than  that  at  which  the  Court  has  arrived  upon  the 
evidence :  and  the  Court  must,  therefore,  at  once, 
pronounce  in  favor  of  the  will  propounded  in  this 
cause. 

The  only  remaining  consideration  is  that  of  costs. 
The  parties  calling  in  the  probate,  were  neither  barred 
by  any  lapse  of  time,  nor  even  by  their  having  actedf 
and  received  their  legacies,  under  the  will :  they  had 
itill  a  right  to  call  for  proof  of  it  per  testes^  if  they 
suspected  it  not  to  be  genuine.     Here,  however,  their 
fight  stops — and  they  are  clearly  subject  to  the  costs 
occasioned  by  their  having  pleaded  this  instrument  to 
be  a  fabrication  and  a  forgery,  having  produced  slight, 
if  any,  grounds  to  justify  such  a  proceeding.     Upon 
this  principle,   and  in  further  consideration  that,  al- 
though in  possession  of  their  own  legacies,  they  have 
now,  for  upwards  of  eight  years,  intercepted  the  stream 
of  the  deceased's  testamentary  bounty  to  his  other  le- 
gatees, the  Court  is  of  opinion,  that  it  is  bound,  in 
justice,  to  give  costs  from  the  time  when  the  parties 
who  oppose  this  will  gave  an  allegation. 
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.1824. 

Hilary 

Tern* 


Dew  %7.  Clark  and  Clark:. 


Extra  day,  (On  the  Admission  of  an  Allegation.) 

23d  Feb. 


In  arejoindet  JUDGMENT. 

^^pJiYeV         Sir  John  Nicholl. 

on^  facts  The  deceased  in  this  cause^  Ely  Stot,  died  in  the 

Swe^^tti;  month  of  November,  1821.  He  left  a  will  which  was 
Sctory^ror  propounded  in  a  common  condidit,  in  Trinity  Term 
l)S!r°p{2S^  1822,  by  Mr.  Thomas  and  Mr.  Valentine  Clark,  (two 
tion^to*"or*"  nephews  of  the  deceased,  as  being  the  children  of  a 
wjoSs^^lmd*  ^^^^^^^  sister)  his  two  residuary  legatees;  and  a 
^^nfSe  counter  allegation  on  the  part  of  Mrs.  Dew,  his  only 
proponent's  child,  was  given  in,  and  was  admitted  on  the  same 
though  the  Jay  (a),  A  second  allegation,  on  the  part  of  the  re- 
hs  discretion,  siduary  legatees,  was  filed  in  June,  1823 ;  and  the 
to  be  pleaded  present  question  respects  the  admissibility  of  a  plea, 

ivhich  came  •,••*  i*i  i»i« 

nnder  none  of  tendered  On  the  part  of  the  next  of  km,  responsive  to 
tions,  under   this  sccond  allegation  of  th^  residuary  legatees, 
dunstapcesr         The  case  originally  set  up  in  opposition  to  the  will, 

on  the  part  of  Mrs.  Dew,  was,  principally,  one  of 
partial  insanity.  Her  allegation  charged,  that  the  de<r 
ceased,  from  her  earliest  infancy,  had  taken  an  aversion 
to  her,  his  only  child,  founded  purely  on  mental  illu* 
8ion*-^and  that  the  will  in  question,  sought  to  be  im* 
peached,  was  the  immediate  and  direct  offspring  of 
that  insane  and  irrational  antipathy,   and  not  of  a 

(«)  See  aula,  vol.  i.  pp.  270.  285. 
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sound  and  disposing  mind  and  memory*    At  the  same      A?^ 
t;ime  it  distinctly  charged  upon  the  deceased  something       Tmiu 


of  general  insanity,  or  insanity  unconnected  with  such       ^ 
aversion  towards  his  daughter,  especially  betraying         «• 
itself  upon  religious  matters  and  concerns* 

The  counter  plea  to  thi^,  on  the  part  of  the  Mr. 
Clarksy  was  long,  sind  special,  consisting  of  thirty-* 
one  articles,  accompanied  with  several  annexed  ex-* 
hibit«»  Its  objects,  briefly  stated,  were  two;  Ist^  To 
establish  the  deceased'^  general  capacity— -and,  Sdly^ 
To  shew  that  his  treatment  of  his  daughter  in  par- 
ticular, if  harsh  or  severe,  was  still  not  insane  or 
irrational :  for,  that  it  ^as  justified  or  excused  by  mis* 
conduct  on  her  part,  into  some  circumstances  of  which 
it  entered  with,  at  least,  no  too  great  apparent  feeling 
or  delicacy,  as  at  this  time  ;  though  the  ultimate  pro- 
priety of  this  course  of  proceeding,  or  the  contrary^ 
must  obviously  much  depend  on  the  proofs  to  1)6  made 
in  the  cause. 

The  allegation  now  tendered  to  the  Court,  in  part, 
consists  of  facts  contradictory,  or  explanatory,  of 
those  set  up  in  that  last  mentioned,  to  which  it  re« 
spends.  Such  facts  are,  I  think,  entitled  to  be  plead* 
ed :  so  also  are  those  facts,  material  to  the  question  at 
issue,  if  any,  noviter  prevent  a ,  to  the  proponents 
knowledge :  but  so  are  not  any  other  facts  whatsoever^ 
at  least  as  of  strict  right.  At  the  same  time,  if  any  . 
facts  are  here  pleaded,  which,  though  coming  strictly 
under  none  of  these  descriptions,  yet  still  are  both 
important  in  themselves,  and  bear  directly  upon  the 
will,  the  subject-matter  of  the  suit,  the  Court  will  be 
disposed,  in  the  exercise  of  its  discretion,  to  admit 
them  in  the  present  instance,  for  the  two  following 
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1824^  reasons.  In  the  first  place,  it  will  be  extremely  uA^ 
fhS  willing  to  exclude  a;?^  facts  really  bearing  upon  the 
case  of  an  only  child,  so,  nearly,  disinherited,  and  so 
attacked,  in  point  of  character,  merely  from  their  not 
*^*'*  having  been  pleaded  at  precisely  the  requisite  time^ 
according  to  strict  form.  2dly,  The  Court  will  be 
justified  to  itself  in  conceding  this  indulgence  by  what 
has  been  stated  to  it  as  to  the  particular  course  of 
the  prior  proceedings  (a)  ;  a  statement  of  which  it  sees 
no  reason  to  entertain  any  doubt  or  suspicion,  con* 
firmed,  as  it  is,  by  what  appears  on  the  records  of  the 
Court,  and  which  certainly  distinguishes  the  present 
case  from  ordinary  cases,  in  this  particular.  But,  in* 
dependent  of  these  special  considerations,  as  the  whole 
matter  had  been  put  in  issue  by  the  prior  pleas,  the 
Court  would,  undoubtedly,  have  excluded  all  facts  not 
either  explanatory,  or  contradictory,  or  newly  come  to 
the  proponent's  knowledge — facts  of  which  three  de* 
scriptions,  I  have  already  said^  she  is  entitled,  dejure^ 

(a)  It  Was  said,  that  the  plaiDtiff 's  first  allegation  had  beea 
hastily  constructedy  and  was  brought  in  on  the  same  day  with  the 
condidit,  namely,  on  the  by-day  in  Trinity  Term  1822,  in  ordeir 
to  foand  an  application  (acceded  to  by  the  Court)  for  leave  to  take 
the  depositions  of  certain  material  witnesses,  far  advanced  in  life, 
upon  it,  de  bene  ene,  in  the  course  of  the  then  ensuing  long  vaca- 
tion— that  a  supplement  was  originally  intended  to  have  been 
given  in,  on  the  part  of  the  plaintiff,  in  the  shape  of  additional 
articles — and  that  such  intention  had  only  been  abandoned  on  its 
)>ecoming  known  to  her  professional  advisers  that  the  defendants 
counter  plea  would  be  of  a  nature  absolutely  to  require  a  rejoinder, 
in  which  rejoinder  such  supplemental  matter  might  conveniently 
be  embodied.  And  it  was  said  to  be  under  these  special  circum* 
•tances,  that  supplemental  matter  to  the  original  plea  was  intro^ 
duqed  intQ  tUe  cause,  jn  this  late  stage  of  it. 
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t6  plead  :  and  which,  consequently,  the  Court  is  also,  1824. 
^ejurCf  bound  to  admit.  Upon  these  principles,  it  Term. 
seems  to  the  Courts  that  parts  of  this  allegation  are 
itdmissible — ^and  that  other  parts  it  is  bound  to  re- 
ject. 

The  case  set  up  in  the  first  part  of  the  plea  to 
^ich  this  allegation  responds,  is,  that  the  deceased 
(though  "  of  a  violent  and  irritable  temper,"  and  of 
^*  great  pride  and  conceit''— though  "  very  precise  in 
all  his  domestic   and   other   aiTangements,"  and  one 
^dio    entertained  ^*  high  notions  of  parental   autho- 
rity"— 'though    "  of  rigid    Calvinistical    principles," 
and  deeply  impressed  with  ideas  "  of  the  total   and 
absolute  depravity  of  human  nature,"  of  the  necessity 
**  of  sensible  conversion,"  and  of  the  expediency  of 
"  confessing  to  others  the  most  secret  thoughts  of  the 
heart,"  yet  still)  "  at  all  times  before,  and  down  to  the 
end  of,  the  year  1820,  conducted  and  managed  the 
^hole  of  his  pecuniary  and  domestic  affairs,  as  well 
tfi  all  professional  and  other  matters  of  business,  in  a 
rational  manner ;"  was  "  of  sound  and  perfect  mind, 
memory,   and   understanding;"    and  was  fully  com- 
petent   to    the    performance  of   any  act  "  requiring 
thought,  judgment,  and  reflection." 

Now,  the  1st  article  of  this  allegation  appears  to 
me  strictly  contradictory  of  that  part  of  the  defend- 
ants' case  to  which  1  have  just  adverted.  It  pleads, 
in  substance,  that  the  deceased  did  not,  to  the  time 
specified,  "  conduct  himself  and  his  concerns,  pecu- 
niary or  domestic,  in  a  sane  and  rational  manner" — for 
•**  that  he  frequently  gave  ridiculous  and  contradictory 
-orders  to  his  servants  and  trades-people''— that  he 
would  frequently,  when  cattle  were  beiug  driven  by 


106  CASES   DETERMINED    IN    THE 

185M.  his  house,  **  rush  into  the  street,  abuse  the  drivers,  and 
Term  i^^sist,  with  violent  oaths,  that  no  such  cattle  should 
pass  his  door''-— that  he  would  frequently  ring  up  his 


^^^  servants  in  the  middle  of  the  night,  and  insist  **  ib»t 
CiARK.  jj  ^j^g  morning,  refusing  to  be  persuaded  to  the  con- 
trary,"—'* that  he  would  frequently  be  low  and  de- 
sponding, and  cry,  for  hours  together,  without  any 
apparent  cause  or  motive,'/--— and,  finally,  that  in  these 
and  many  other  respects,  he  so  conducted  himself, 
long  prior  to  the  yew  1820,  as  to  induce  his  neigh- 
bours, friends,  and  others,  to  believe  him  of  unsound 
mind,  and  incapable  of  managing  himself  and  hi9 
affairs. 

The  above  is,  in  substance,  the  1st  article  of  the 
plaintiff's  allegation  before  the  Court ;  and  it  seems 
to  me  entitled  to  be  admitted,  as  strictly  contradictory 
of  the  first  case  made  in  the  plea  given  in  by  the 
defendants.  The  principal  objection  taken  to  it— - 
namely,  that  it  departs  from  the  case  originally  set  up 
by  the  plaintiff,  which  is  said  to  have  been  one  of 
partial  insanity— appears  to  me  to  be  sufficiently  ob- 
viated by  this  consideration.  Such  partial  insanity  was, 
originally,  and  I  presume  still  is^  what  the  plaintiff 
means  principally  to  rely  upon.  At  the  same  time 
the  deceased  was  distinctly  represented,  even  in  her 
first  plea,  as  labouring  under  insanity  upon  points,  not 
connected  with  those  delusions  which  he  was  charged 
to  have  felt  with  respect  to  the  character  and  conduct 
of  his  daughter,  the  plaintiff,  in  particular.  In  this 
view  of  them,  the  plaintiff's  former  allegation  well 
consists  with  this  part  of  her  present  plea — sufficiently 
well,  at  all  events,  to  entitle  it  to  go  to  proof  j  espe^ 
cially  under  the  circumstances,  to  which  the  Court 
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Iras  already  adverted^  connected  with  the  bringing  in       1^. 
^f  her  former  plea.  Term. 

But  the  succeeding  articles  from  the  3d  to  the 
^th,  both  inclusive,  (for  of  the  2d  the  Court  will  pre- 
sently dispose)  appear  to  me  inadmissible  in  this  stage 
of  the  cause  for  several  reasons.  They  purport,  each, 
to  allege  some  specific  fact,  in  proof  of  the  general 
charge  conveyed  in  the  1st  article  (a).  But  of  these 
Hie  whole,  with  the  exception  of  the  9th,  are  very 
•considerably  remote  in  point  of  date,  and  are  to  some 
extent  equivocal  as  proofs  of  actual  insanity ;  whilst 
'die  most  material  may  be  examined  to,  either  under 
the  1st  article  of  the  present,  or  under  articlee^  of  the 
isame  proponent's  former,  allegation.    Upon  these  con- 

(a)  For  instance,  the  3d  article  pleaded,  that  the  deceased 
ga?e  orders  (probably  before  1808,  though  no  precise  date  was 
assigned  to  this  transaction  in  the  plea)  that  the  baker  who  supplied 
him  with  bread  should  ring  the  house^bell  without  putting  his  feet 
on  the  steps  leading  up  to  the  house-door,  which  was  impossible ; 
and  that  he  flew  into  violent  rages,  and  threatened  to  dismiss  him 
on  this  impossible  condition  not  being  complied  with  on  his  part. 
Tho  4th  article — that  on  a  servant  having  given  him  notice 
that  he  meant  to  quit  his  place,  in  the  year  1808,  the  deceased 
rushed  upon  him,  forced  him  into  a  corner  of  the  room,  and  at- 
tempted to  cut  his  nose  off  with  a  razor.  The  6th,  that  in  1810, 
he  stuck  up  a  notice  to  the  Bishop  of  Durham,  who  attended  him, 
as  a  patient  for  medical  electricity,  requiring  him  to  clean  his 
shoes  before  he  came  into  the  house.  The  6th  pleaded  a  certain 
transaction  between  die  deceased  and  a  Mr.  Willatts,  whom  the 
deceased  took  a  fancy  to  on  seeing  him  at  St.  John's  Chapel,  Bed- 
ford Row,  expressive  at  least  of  great  eccentricity.  The  7th, 
that  the  deceased  frequently  spoke,  in  the  most  inflated  terms,  of 
the  cures  which  he  performed  with  his  electrical  machine ;  and 
solemn^  ascribed  to  himself  supernatural  powers,  in  effecting  the 
same,  &c.  &c.  &c. 
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ie24«  siderations  I  think  them  either  inadmissihle,  or  not 
Term.  necessary  to  be  admitted,  in  this  stage  of  the  cause, 
and  consequently  shall  reject  them. 

The  2d  article  is  of  a  different  description,  and  i^ 
I  think,  proper  to  be  admitted,  notwithstanding  the 
remoteness,  in  point  of  datCj  of  the  transaction  to 
which  it  refers.  It  pleads  that,  some  time  in  the  year 
1800,  the  deceased  insisted  on  his  daughter,  who  was 
only  eleven  years  of  age,  passing  the  night  with  one 
of  his  female  patients,  then  resident  in  his  house,  la- 
bouring under  insanity  ;  and  that  he  actually  compelled 
her  so  to  pass  the  night,  as  a  punishment  for  some 
crime  of  which  he  alleged  his  said  daughter  to  have 
been  guilty.  This  I  think  a  material  fact.  This  ir-^ 
rational  mode  of  punishing  a  child  only  eleven  years 
old,  (for  such  I  conceive  it),  even  supposing  her  to 
have  been  guilty  of  some  delinquency,  has,  I  think,  a 
strong  tendency  to  shew  that  the  deceased's  general 
treatment  of,  and  conduct  towards,  his  daughter,  was, 
as  set  up  on  her  part,  irrational ;  and  that  it  was  not 
justly  incurred  by  any  misconduct  of  which  she  had 
been  guilty ;  m  hich  is  the  case  laid  in  the  second,  and 
perhaps  most  material,  part  of  the  adverse  plea. 

The  10th  article  is  also,  I  think,  clearly  admis- 
sible. It  had  been  pleaded,  in  the  17th  article  of  the 
allegation  to  \)i  hich  it  responds,  that  the  said  Charlotte 
Mary  Dew  (then  Stot)  frequently  made  to  her  said 
father  and  other  persons  voluntary  promises,  as  well 
written  as  verbal,  to  strive  to  coiTect  her  "  vile 
disposition,"  to  "  bend  and  subdue  her  stubborn 
M'ill,'*  &c.  &c.  which  promises  the  article  concluded 
by  pleading,  that  the  person  who  gave  them  had  con- 
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^tantly  broken,  and  disregarded.     And  in  part  suppljr      1824. 
of  proof  of  the  premises  so  pleaded,  five  several  ex-      ^^f^^ 
Jhibits,  being  original  letters  from  his  said  daughter  to      v^-v^^ 
the  deceased,  were  annexed  to  the  allegation  j  contain-        ^'^ 
ing  such  admissions  of  misconduct,  accompanied  with      Clamk^ 
such  promises  of  reformation  and  amendment. 

It  is  now,  in  effect,  pleaded  on  the  part  of  the 
daughter  in  this  10th  article  of  the  allegation  under 
review,  that  she  did,  occasionally,  make  to  her  said 
father,  and  also  to  other  persons,  admissions  and  pro-* 
mises  to  the  effect  charged  and  pleaded  in  the  adverse 
allegation,  but  that  such  promises  were  not  voluntary ': 
on  the  contrary,  that  they  were  extorted  from  her  by 
the  deceased ;  and  were  written  under  great  mental 
anguish  and  anxiety,  arising  from  previous  harsh 
treatment,  and  its  threatened  repetition,  either  under 
bis  immediate  dictation,  or  under  ths^t  of  persons  to 
whom  the  deceased  had  made  false  representations  of 
her  character  and  conduct.  And  the  article  concludes 
with  expressly  averring  that  his  said  daughter  faith- 
fully regarded  and  performed  her  promises  of  endea-> 
louring  to  conform  her  conduct  to  the  rules  laid  down 
by  the  deceased,  so  far  as  the  same  were  practicable ; 
although  all  her  efforts  to  please  him,  and  secure  his 
affections,  were  rendered  hopeless  and  unavailing,  by 
the  general  unsoundness  of  the  deceased's  intellects, 
and  by  the  gross  delusion  under  which  he  laboured 
ia  particular,  as  to  his  said  daughters  conduct  and 
character.  This  10th  article,  so  in  part  explanatory, 
and  in  part  contradictory,  of  those  material  averments 
contained  in  the  17th  article  of  the  adverse  allegation, 
must,  I  think,  clearly  be  admitted* 
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1824.  The  11th,  the  12th,  and  the  13th,  are  also  either 

'^^^  directly  contradictory,  or  explanatory,  of  facts,  or 
charges  made,  in  the  plea  to  which  it  responds,  and 
are  consequently  admissible,  on  the  same  principle  as 
the  10th. 

The  14th  article  pleads,  that  in  the  month  of  Fe-* 
braary  1821,  a  commission,  in  the  natm-e  of  a  writ 
de  lunatico  inquirendo,  issued  out  of  Chancery  at  the 
petition  of  Mary  Stot,  the  wife  of  the  deceased,  to 
inquire  of  the  lunacy  of  the  deceased ;  who  was  stated 
in  the  petition  to  then  be,  and  to  have  been  for  the 
last  three  weeks,  so  far  deprived  of  his  reason  and  un- 
derstanding as  to  be  incapable  of  governing  himself^ 
and  managing  his  affairs — that  in  the  return  to  that 
commission,  the  deceased  was  certified  to  have  been 
foundoi  unsound  mind  from  the  1st  day  of  January 
preceding,  under  which  return  a  commission  of  lunacy 
was  afterwards  applied  for  and  obtained — and  that  the 
whole  of  the  above  proceedings  took  place,  in  the 
a'bsence,  and  without  the  knowledge,  of  the  said 
C  M.  Dew,  or  her  husband,  who  were  entirely  ig- 
norant of  the  same  till  after  their  actual  conclusion. 
All  this  appears  to  the  Court  very  material,  and  pro- 
per to  be  pleaded,  even  in  this  stage  of  it,  nnder  the 
special  circumstances  of  the  cause.  It  is  an  important 
fact  in  the  cause,  that  the  deceased  was,  at  least,  in 
the  latter  part  of  his  life,  found  to  be  insane ;  and  the 
daughter's  ignorance  of  the^e  proceedings  is  material 
on  this  account ;  it  may  assist,  at  all  events,  in  ex- 
plaining why,  when  the  deceased  was  so  found  to  be 
insane,  his  insanity  was  found  by  the  jury  only  to 
have  commenced  on*  the  1st  of  January  preceding,  and 
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was  not  carried  back  to  an  earlier  date.  At  all  events,  i»24. 
the  daaghter,  as  not  being  a  party  to  that  proceeding,  Term. 
is  in  no  sort  bound  by  the  finding  of  the  jury,  as  to  ^^v^^ 
the  particular  date  of  the  commencement  of  the  de«  «. 
ceased's  incapacity. 

The  15th  article  only  pleads  certain  exhibits  to 
be  official  copies  of  some  of  the  legal  instruments  re- 
ferred to  in  the  preceding  article ;  which  being  ad- 
mitted, this,  together  with  the  exhibits  themselves, 
most  also  of  course  be  admitted. 

16,  17.  The  16th  article  is  to  this  effect :  it  pleads 
that  the  husband  of  the  said  C.  M.  Dew,  in  her  right 
38  the  daughter,  and  sole  heiress  at  law  of  the  deceased, 
hecame  entitled  to  certain  freehold  property,  of  which 
the  deceased  died  possessed,  in  the  event  of  his  legal 
i&testacy~-^//a/  with  a  view  of  putting  at  issue  the 
legal  validity  of  the  said  will,  considered  as  a  devise 
of  real  property,  an  action  of  assumpsit  was  brought 
ia  his  majesty's  Court  of  King's  Bench  by  Mr.  Dew, 
against  John  Fletcher,  a  devisee  in  trust,  named  in 
the  said  will,  for  the  recovery  of  a  certain  sum  of 
money  received,  by  the  said  John  Fletcher,  on  account 
of  rent  which  had  become  due  on  the  said  property 
sobseqaent  to  the  death  of  the  deceased,  expressly 
grounded  upon  the  deceased's  incapacity  to  devise  the 
said  property,  as  a  person  of  unsound  mind-— /^af 
the  said  action  was,  in  substance^  defended,  after 
pleading  the  general  issue,  by  Mr.  Thomas  and  Va- 
lentine Clark,  the  defendants  in  this  cause— and  that^ 
on  the  20th  December,  1822,  a  verdict  was  found  for 
the  plaintiff  in  the  said  action,  with  costs,  which  were 
assessed  at  the  sum  of  376/.  1^.  3^. ;  the  original  sum 
as  for   the  recovery  of  which  the  said    action  was 
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18^.        brought,  having  been   the  sum  of  3/.  I8i.  9^«  only, 
•^'■ry        And  the  17th  article  pleads  the  third  annexed  exhibit 
to  be  a  true  copy  of  the  final  judgment  given  in  the 
said  action. 

Claw.  rpYie  admission  of  these  articles  has  been  opposed 

with  much  warmth,  but  not,  I  think,  with  equal  suc- 
cess. As  facts  and  circumstances  not  unconnected 
with  the  matter  at  issue,  I  think  that  this  action  and 
verdict  may  fairly  be  pleaded  :  they  are  strictly  uavi-* 
ter  prevent  a  to  the  proponent's  knowledge ;  for  they 
have  occurred  subsequent  to  the  admission  of  her  for- 
mer plea.  The  case  is  one  of  a  nature  to  require  every 
illustration :  nor  is  the  Court  disposed  to  shut  its  eyes^ 
to  any  fact  or  circumstance  whatever  which  is  capa- 
ble of  illustrating  it,  by  no  too  remote  a  probability^ 
It  will  l>e  for  the  Court  to  guard  against  the  admission 
of  this  part  of  the  plaintiff's  case  operating,  unduly f 
to  the  prejudice  of  the  defendants :  their  apprehen- 
sion of  which  prejudice  is,  obviously,  the  real  ground 
of  their  objecting  to  its  admission. 

It  has  been  said  that  the  plaintiff  was,  naturally^* 
anxious  to  submit  her  case,  in  the  first  instance,  to  a 
jury,  that  with  such  a  case  she  had  a  much  better  pros- 
pect of  succeeding  with  a  jury,  through  the  mediunx 
of  their  feelings,  than  of  obtaining  the  sentence  of  a 
Court,  constituted  as  this  is,  in  the  exercise  of  its 
judgment.  The  Court  has  no  scruple  in  avowing  that 
it  participates,  to  some  extent,  in  the  feeling,  with 
which  a  British  jury  may  be  supposed  to  have  looked 
at  a  case  of  this  description :  at  the  same  time  it  is 
fully  aware  of  the  propriety  of  suffering  its  feelings, 
in  no  case,  to  be  biassed  to  the  prejudice  of  its  judg« 
mept ;  nor  will  the  Court  shrink  from  the  task  of  coo» 
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sideling  this  like  other  cases^  impartially ,  accordrng*,  1B^4. 
to  the  known  and  recognized  laws  of  evidence,  when.  Term. 
ifever^  it  presents  itself  to  it  for  final  adjudication  : 
however  painful  to  itself,  individually,  maybe  the  con- 
closion,  at  which,  in  its  judicial  capacity,  it  is  forced 
by  this  process  to  arrive* 
The  Court  has  also  been  told,  or  reminded,  6f  the 

^  « 

orig;inal  backwardness  of  Courts,  like  this,  of  ecclm*- 
Oitical  jurisdiction,  in  permitting  the  husband  who  is 
niing  for  a  divorce  by  reason  of  his  wife^s  adultery,  to 
plead  the  verdict  recovered  in  an  action  for  damages, 
brought  by  him  against  the  alleged  adulterer  at  com- 
moD  law.  The  fact  however  of  such  verdicts  being, 
and  having  long  been,  pleadable  in  such  suits,  is  be- 
f ond  all  ^question ;  and  the  very  principal  objection  to 
their  reception  in  such  cases,  is  one,  according  to  tffd 
pleOf  wholly  inapplicable  in  the  present .  It  was  con> 
irtantly  objected  that  the  wife  was  no  party  to  the  a^^ 
tion  for  damages  ;  and  this  was  always  represented 
as  constituting  the  hardship  of  sufiering  the  verdict  in 
jnich  action  to  be  pleaded  to  her  prejudice.  But  that 
no  similar  objection  applies  in  the  present  instance  is 
quite  obvious,  according  to  the  plea'-^fov  the  action 
impleaded  (however  the  fact  may  be)  to  have  been  in 
substance  defended  by  the  identical  parties  who  are 
now  defending  the  suit  in  this  Court. 

18,  19.  The  18th  article  also  seems  to  th^  Court  ad>- 
missible.  It  pleads  that  the  defendants  in  this  suit 
were  foi:  years  well  acquainted  with  the  deceased's  un^ 
natural  conduct  to  his  daughter,  and  that  Mr.Thomas 

Clark,  one  of  the  defendants,  wrote  and  sent  a  letter 

-      -       ■  < 

to  the  deceased,  under  an  assumed  or  feigTied  name^ 
in  the   month  of  February    1807,   reproaching  him 
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1824.       ^^^  ^<^^  condact)  as  well  towards  his  $md  child  llf 

^J^      towards  his  own  sister,  tt  widow,  (fliolher  of  the  db- 

v^v^/      fendants)  by  suffering  her  to  languish  in  extreme  poverty 

^■^        and  wretchedness^  witbont  any  relief  or  assistance,  al- 

^<^''      thongh  Inmself  in  affluent  circnmstance^.    And  it  tdAi 

pleads  that  the  deceased  entertained  no  regard  or  ttffbe- 

tion  for  his  nephewsi  the  defendants ;  and  that  he  had 

neither  seen  nor  had  any  commnnication  with  tbeih 

for  nearly  twenty-foor  years  before,  and  down  to,  the 

time  of  his  death* 

Now  this  article  appears  to  me  directly  re^ponatte 
to  the  case  set  op  in  the  plea  upon  which  this  allege 
tion  rejoins,  it  beings  that  the  plaintiff  experienoed 
from  the  deceased  Ao  other  harshness  or  severity  than 
was  the  jast,  or  natural,  result  of  her  own  miscondnct 
It  can  never  be  deemed  immaterial  to  shew^  nor  i» 
the  plaintiff  in  my  judgment  precluded  from  shewing 
that  one,  at  least,  of  the  defendants,  entertained  or 
expressed  very  different  opinions  in  1807  i  and  »1- 
though  many  years'  have  elapsed  since  those  opinions 
were  expressed^  yet  it  is  to  be  remembered  that  the 
plaintiff  was,  at  that  time,  a  woman  grown  (seventeen 
or  eighteen  years  old),  and  that,  even  then,  she  had  beeb 
guilty,  according  to  the  defendants*  case,  of  much  of 
that  misconduct  now  imputed,  as  justifying  theaver-> 
sion  with  which  the  deceased  is  admitted  to  have 
regarded  her;  Neither  is  it  immaterial  (nor  inadmis-' 
sible,  even  in  this  stage  of  the  cause^  I  think,  under 
the  peculiar  circumstances  of  it),  that  the  deceased 
was  upon  no  terms  of  iiltimacy  or  communicsftioti  with 
the  defendants,  in  whose  favor  the  plaintiff,  his  only 
child,  is  virtually  disinherited  by  this  vfery  will,  flie 
validity  of  whi^h  is  at  issue  between  the  parties  ift 
the  cause.    The  19th  article,  with  its  accompanying 


Dbw 


TJLtJBLomATivjt  COURT  pi*  ciNTSRByiir.  11^ 

Mubitu  tbe  orig^iuil  je(;ter  i^eferretl  io  in  the  ISth,  is  1B24L 
a  necessary  aptpendant  to  that  article^  smd  ipust  cpn-*  Terau 
^aeotly  ,be  admitted^  as  of  coarse. 

20, 2U  Th^  20th  and  3lst,  the  only  tWo  remainiog  ar-> 
tides  ofthid  allegaltion  teem  also  to  the  Court  proper  to 
be  admitted;  The  defendants  had  sLverred  in  the  30tb 
article  of  their  plefli  that  the  plaintiff  Vind  hei'  husband 
kad  Ofiquiesced  in  the  deeeased^s  will  by  formally  con-  - 
NBtiDg,  in  the  month. of  Januaryi  1822,  that  certain 
fbnds.  and  effects  of  the  deceased,  then  in  Chancery, 
Aoold  be  transferred  M  the  defendants  as  administra- 
tors of  the  deceased^s  property  with  this  will  annexed; 
She  now  pleads,  in  this  IMMh  article  of  her  allegation^ 
as  explanatory  of  that  fact^  that  such  partial  acquies- 
cence waSi  in  effect^  caused  or  occasioned  by  the  li- 
bend  professions^  both  vel'bal  and  written,  of  esteem 
and  affection  made  to  her  by  the  defendants  shortly 
after  the  death  of  the  deceased ;  and  by  promises  held 
out  that  arrangements  should  be  presently  entered  into 
Cor  admitting  her  to  a  participation  with  themselves  of 
the  benefit  derived  to  them  under  the  deceased's  wilK 
And  certain  exhibits  ore  pleaded,  in  the  21st  article, 
to  be  notes  or  letters,  written  by  the  defendant,  Thomas 
Clark,  with  the  knowledge  and  privity  of  his  co- 
defendant,  to  the  plaintiff,  in  the  months  of  November 
and  December,  1821,  expressive  of  such  esteem  and 
affection,  and  allusive  to  such  proposed  arrangements. 
What  its  final  effect  in  the  cause  may  be  I  will  not  un- 
dertake to  anticipate  :  but  I  think  that  this  is  matter 
eiphaatory  of  a  not  immaterial  adverse  fact  pleaded 
111  the  defendant's  alleg^on  ;  and  consequently  that 
the  plaintiff  who  propounds,  is  strictly  at  liberty  to  go 
lato  proof  of  it. 

ni 
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1824.  Subject  fo  thessle  observlitions  I  admit  this  allege 

2^^       tion,  with  the  exception  of  those  articles  from  the  SA 

to  the  9th  inclusive,  "which  I  reject  for  reasons  already 

stated. 

Allegation  admitted,  as  reformed*  ^J^ 


%*  From  which  admission  of  the  above  allegatioB 
and  exhibits,  as  reformed,  an  appeal  was  interposed- 
in  due  course,  by  Mr.  Thomas  and  Mr.  Valentine 
Clark,  to  the  High  Court  of  Delegates.  This  appeat 
was  heard  in  that  Court  on  Friday  the  9th  of  July 
(1824)  :  wlien  their  Lordships  were  pleased  to  affirm^ 
the  sentence  appealed  from,  and  to  condemn  the  appel- 
lants in  the  sum  of  100/.  **  nomine  expensarum.^^ 
The  Judges  who  sat  under  the  commission  were—    ^ 

Mr.  Baron  HULI^OCK, 
Mr.  Justice  Park, 
Dr.  Arnold,.- 
Dr.  CooTE, 

Dn  BURNABYy 

Dr.  Daubeny, 

Dr.  GosTLiNOf  an^ 

Dr.  Lee. 
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By-dat/  (^^  '^^  Admmion  of  an  Allegation.) 

^»^^«^^  Stephen  USTICKE^  late  of  Pcnwame  House/ 
wmu  on  the  ^^  *^  couuty  of  Comwall,-  esq.  was  the  party  deceased 
rob^      t**^  in  this  cause  :  he  died  possessed,  in  his  own  right,  uf 

tcRtninentary 

pap^rsi  under  which  tii/y,  it  had  ito«d;  invoked— admitted  to  proof. 
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certain  real  estates,  estimated  at  the  value  of  400,  or       JL?^^* 

Wilnry 

$00/.    per  annum;    and  of   some  personal  property       Tenm. 


USTICXI 
V. 


(though  said  to  be  not  very  considerable  :  he  had  also 
a  life  interest  in  the  mansion-house,  and  an  estate,  at 
Penwarne,  bequeathed  to  him  by  his  late  uncle  Sir  Mi*  ^^^^ 
chael  Nowelly  under  the  circumstances  and  subject  to 
the  condition  (presently  to  be  stated)  as  pleaded  in  the 
isecond  article  of  the  allegation  before  the  Court;  the 
admissibility  of  which  was  the  immediate  point  at  issue  ' 

in  the  cause. 

The  deceased  left  at  his  death  the  following  testa** 
mentary  papers. 

1.  A  regularly  executed  will  bearing  date  on  the 
1st  of  July,  1807.  By  this  instrument  he  gave  and 
devised  all  his  real  property,  of  what  nature  or  kind 
soever,  to  John  Yigurs,  in  trust  for  Frances  Elizabeth 
Bawden  (party  in  the  cause)  for  life,  and  after  her 
death  to  two  other  persons  for  500  years,  in  trust,  to 
raise^  by  sale  or  mortgage  of  such  estates,  the  sum  of 
900/.  to  be  paid  in  legacies  of  300/.  each  to  three  of 
his  nephews.  Subject  to  this  trust,  the  testator  de- 
vised all  his  said  estates,  after  the  death  of  Miss  Baw- 
den, to  his  nephew  Lewis  Charles  Peters  for  life;  witl| 
remainders,  successively,  to  his  heirs  male  and  female ; 
in  default  of  such  heirs  to  another  nephew,  with  simi? 
lar  remainders;  and  in  default  of  issue,  male  and  femaley 
of  such  other  nephew,  to  his,  the  testator's,  right  heirf 
for  ever.  He  also  bequeathed  by  his  said  will  q.  lease- 
bold  brewhouse  and  premises  to  Miss  Bawdenybr  life 
(remainder  to  his  nephew  Day  Ferry  Le  Grice),  toge* 
therwith  all  his  personal  estate  and  effects,  absolute/y } 
and  appointed  Miss  B;iwdeu  his  sole  execui;rix. 
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The  second  testamentary  paper  was, 

2.  A  willf  bearing  d^te  the  Sth  of  January,  1821  j 
made,  and  cancelled,  under  the  circumstances  pleaded 
in  the  9th  and  10th  articles  of  the  allegation.  By  thii^ 
will  of  the  dth  of  JanuarVf  1821,  the  testator  be- 
queathed  an  annuity  of  400/.  to  Miss  B^wden  for  life  \ 
and  the  rest  of  his  estate,  both  real  and  personal,  aftei 
payment  of  certain  legacies,  (of  which  the  principal 
was  an  annuity  of  80/.  for  life  to  his  niece  Miss  Lenny 
Peters)  to  his  nephews,  Michael  ^owell  ]peters,  and 
Charles  Lewis  Peters,  absolutely. 

,  3.  The  third  testaqientary  paper  w(|3  a  will,  bearing 
(late  the  8th  day  of  January^  1821,  made,  and  can- 
celled, under  the  circumstances  pleaded  in  the  llthar-; 
tide  of  the  allegation.  Its  principal  object  seems  tq 
have  been,  to  give  Miss  Bawdeq,  in  addition  to  her 
annuity  of  400/.  all  such  goods,  chattels,  and  effects^ 
as  the  deceased  should  die  possessed  of,  to  and  for  hei 
pwn  use  and  benefit,  absolutely.  For  the  rest,  it  agreedi 
in  substance  with  the  will  of  the  5tb  of  January,  pre^t 
peding ;  especially  as  to  the  disposal  of  the  residue. 

4.  The  fourth  testamentary  paper,  was  a  codicil  to 
this  will  of  the  8th  of  January,  1821,  and  bearing 
date  on  the  20th  of  the  same  month,  pleaded  in  the 
11th  article  of  the  allegation.  It  reduced  Miss  Baw^- 
den^s  annuity  for  life  to  2Q0/ ;  but^  otherwise,  ratified, 
and  con^rmed,  the  said  will. 

5.  The  fifth,  and  last,  was  an  unfinished  testamen- 
tary  paper,  without  signs^ture  or  date,  but  pleaded  in 
^he  12th  article  of  the  s^llegation  to  have  been  made 
and  written  by  the  deceased,  considerably  subsequent  to 
JFanuary,  18^1.  In  this  unfinished  paper.  Miss  Baw- 
den^s  annuity  xvas  also  4x^d  at  200/.  only. 
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^A  procttfr  foi!  Miss  Bawdeu  hzA  propounded  the  iim. 
whole  of  these  testamentary  papers :  but  the  case^  in  TmS. 
fMlt^steBCOy  e9  h^r  part  laid  in  the  allegation  before  the  v^v«^ 
Covnt  was,  that  the  will  of  18Q7  hud  revived  iu  conse-  ^•^*^«*« 
^eaee  qf  the  cancellation  of  the  i^everal  testamentary 
IwtniineBts  as ,  pleaded,  by  wd  wdar,  which  only,  it 
M.  stood  {"ev^ed. 

Tbe^allegatiop,  pleaded, 

.UT'^i'' Stephen  Ustick^  the  party  deceased,  died 
!^  the  2|Sth  of  January,  1823,  leaving  a  brother,  the 
Reverend  Robert  Michael  Newell  Usticka,  (party  in 
tb§  eausfd)i  and*  together  with  three  sisters,  and  seve- 
n)  pi^i^iews  and  jnieceisj^  pnlJUed.in  distribution  to  his 
^l^^rsen^l  /  estat^: ;  a^d  /effects,  if  pronounced  to  have 
died  intestate^ 

2.  Thai  U^  deceased,  above  five-and-twenty  years 
before  bis  death,  became  acquainted  with,  and  at- 
tiiched  to,  Frances  Elizabeth  Bawden  (party  in  the 
Ptmse)  a  lady  of  respectable  family  and  connexions, 
and  that  h^  engag^  to  marry,  and  ^subsequently  would 
li;ive  mnrried  the.  said  F.E.Bawden^  but  for  the  dis- 
tspproyal  of  his  uncle.  Sir  Michael  Slowell,  from  whom 
he  had  great  expectations ;  that  Sir  Michael  Nowell 
died  in  1802,  having  first  by  his  will,  bearing  date 
die  Sdtfa  of  April,  17d7,  left  the  deceased  his  mansioii"^ 
bouse,  for  life,  and  a  freehold  '  estate  of  1500/.  per 
annum;  bat  upon  express  cpnditioii  ef  his  not  mar*- 
rying  Miss  Bawden ;  in  which  case  he,  the  testator^ 
revoked  such  devises,  and  liaiited  over  the  devised 
premises  to  otSier  uses. 

3.. The  third  article  merdy  pleaded  the  paper- 
writing  No.  1,  exhibited  in  supply  of  proof,  to  be  a 
true  copy  of  that  p«rt  of  Sir  Michael  No  well's  wilU 
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m*.       relative    to    the    devises  pleaded    iti  the  prQce'dmg 
Term.       artfcle. 


4.  That  the  attachment  of  the  deceased  and  Miss 
V.  Bawden    continued    to    subsist    after    the   death  of 

Sir  M .  Nowell  j  that  no  marriage  took  place  be- 
tween them  by  reason  of  the  penalty  annexed  to  that 
occurrence  in  Sir  M.  NowelFs  will;  but  that^  in  180t, 
Miss  Bawden  was  induced  to  take  op  her  r^dence 
xvith  the  deceased,  and  that  she  had  lived  and  co- 
habited with  him  as  his  wife^  from  that  time  till  his 

'  deatl]--^Atf /  she  was  visited  by  many  of  his  family, 
both  male  and  female,  and  that  the  dec^ased  con- 
(stantly  felt,  and  expressed  the  greatest  regard  and 
affection  for  her»  throughout,  and  during  the  whole 
period  of,  their  said  cohabitation. 

&.  That  in  April  1803,  the  deceased  made  and  exe- 
cuted a  deed  of  gift  of  various  personal  property  (n) 
to  Miss  Bawden  (described  therein  as  his  intended 

.wife),  her  executors,  administrators,  and  assigns,  for 
ever ;  on  condition  of  her  permitting  him  the  use  and 

•eujoyinent  of  the  same  during  his  life-time,  and  with 

/a  proviso,  that  the  deed  should  be  void  in  case  of  his 

(a)  .yi2.  V  #}1  1)18  )^oi9seho)d  fornitarey  plat^^  liDen,  &c.  horses, 

cattle,  corn,  bay,  &c. ;  live  and  dead  stpck ;  apd  fioallj,  all  his 

goods  and  chattels  of  whatsoeyer  patare,  lying  or  being  at  the 

iionse  which  he  then  occupied  at  Mawnan,  in  the  condtj  of  Com« 

>irall   and  on  the  lands  and  tenements  attached  thereto ;  and  also 

on  the  tenement  of  Boskenning,  in  the  said  parish  of  Mawnan/* 

Very  few  of  the  goqds  and  chattels  mentioned  in  this  instrument 

were  in  the  testator's  possession  at  the  time  of  his  death,  or  if  in 

liis  possession,  oapable  of  being  distinguished  from  those  at  Pen- 

wame,  in  which  he  had  only  a  life  interest — upon  which  and  other 

(^^aQ  grounds,  it  was  admitted  to  be  very  doubtful,  whether  this 

4sed  of  gift,  though  in  existence,  could  haye  any  operation.' 
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•orviyorship ;    and   th(ff  h^   .delivered   this  deed  to 

Miss  Bawden,  in  whose  cif stody  it  remained  till  the 

.8th  of  January,  1821^  wheii  it  was  given  up  by  her 

to  Mr.  Edwards,  of  Truro,  the  d^ceja^ed's  friend^  and 

solicitor. 
p.  The  6th  article  only  pleaded  the  exhibit  No.  2, 

to  b^  the  priginal  deed  of  gpft,  pleaded  in  the  next 

.preceding  .^icle. 

7.  That  the  deceased,  during  the  last  twenty  years 
of  his  life,  expressed,  at  various  times,  and  to  divers 
peq^ns,  his  intentiop  of  amply  providing  for  Mrs.  Us- 
ticke  {a^  Miss  Bawden  jffifi  generally  called)  ;  on  which 
occasions  he  commonly  added,  when  speaking  to  per- 
lons  in  whom  he  confided^  f/iet  **  she  had  sacrificed 
jBTery  thing  for  his  sake.*' 

8.  The  8th  article  pleieuled  the  factum  of  a  will, 
bearing  date  the  1st  of  July,  1807,  made  and  executed 
))j  the  deceajied,  in  duplicate  (a),  in  the  presence  of 
witnesses ;  and  now  propounded,  on  behalf  of  Miss 
fiawden,  the  sole  executrix  named  in  it. 

0.  That^  in  or  about  the  beginning  of  January  1821, 
Ae  deceased,  with  his  own  hand,  wrote  and  made  a 
new  vvill ;  and  executed  the  same,  also  in  the  presence 
of  witnesses,  on  or  about  the  dth  day  of  January  in 
that  year,  when  the  same  bears  .date. 

10.  That  about  that  time  the  deceased,  having  ex« 
^pressed,  as  with  reference  to  his  testamentary  arrange- 
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(c)  The  duplicate  of  this  will  was  said  still  to  be  in  the  posses- 
sioa  of  Messrs.  Sbephard  aod  AdliDgtoD^  solicitors^  in  London, 
wlio  had  jprepared  it;  in  the  same  state,  of  course,  as  when  exe- 
rted by  the  deceased:  it  was  not  suggested  that  this  dvplkaie 
W  ever  been  in  the  deceased's  possession. 
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tnentSy  his  regrfet  at  Mr.  Edwards,  bis -attorney  not 
being  ^r  Aand,  th^  attendance  of  that  gnentleman  was 
besp6ke  by  Miss  Bawden ;  that  die  deceased^  on  see- 
ing him/  shewed  him  the  will  of  the  5th  of  Jannarji 
1821,  and  gave  him  instructions  for  divers  alteration! 
to  be  made  in  it;  and  thift  Mr.  Edwards  immediatd} 
.cotfverted  the -si^me,  by  alteratiotnl  and  interUneartiom^ 
into  a  draft  fqr  a  new  will,  which  the  deceased,  on 
the  Bth  of  January  in  the -same  year,  duly '  executed  in 
tlie  presence  of  witnesses,  having  been  prepared  bjj 
Mr.  Edwards,  pm^oant  to  such  instructions,  «in  man- 
ner aforesaid ;  that,  upon  the  execution  thereof,  tiic 
ileceased  delivered  the  said  will  to  Mr.  Vigors,  bs 
npothecary,  wha,  after  $^ver(ft  montki^  returned  it  tt 
the  deceased,  at  his  request ;  that  the  deceased,  SMH 
time  afterwards f  but  when  the  proponent  is  unable  to 
propound,  cancelled  the  same  by  tearing  off  his  sigv 
nature  from  the  several  sheets  of  the  said  will ;  and 
also  wrote,  with  his  own  hand,  as  well  several  memo- 
randa on  the  backs  of  the  isheets,  as  various  alte^ 
ations  in  the  body  of  the  said  will,  either  prior,  oi 
«ubsequent,  to  the  said  cancellation ;  that  Mr.  Ed« 
wards  took  possession  of  the  will  of  the  5th  of  Janu- 
ary,  1S21,  upon  the  execution  of  that  of  the  8th  ak 
January,  and  retained  the  same,  till  after  the  dei 
ceased's  death. 

11.  That  soon  after  executing  his  said  will,  thi 
deceased,  with  his  own  hand,  wrote  a  codicil  to  hif 
c^id  will;  and  executed  the  same,  in  the  presence  of  twc 
subscribed  witnesses,  on  the  20th  of  January,  1821. 

12.  That  a  considerable  time  subsequent  to  January 
1821  (but  when  particularly  the  proponent  is  unable  tc 
propound)  the  deceased  began  a  new  will  to  secure  s 
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«it)ififti6ii  M  Mi^'Bawdien  Ta  paper  exhibited  in  the  MM. 
iMUdf  in  the  d^ceased'^'h^lid^Wiitiiig^,  biit]  without  3^^ 
dfljte^'^'  6r  tri^atQfe. 

"  19/ That  some  ishort  time  Vefofe  his  death,  the  de- 
jceased  frequ^tly  expressed  his  desire  to  see  Mr.  Ed- 
mx^f  Hi  solicitor,  who  lived  at  a  great  distance 
1mm  him,  in  order  findly'to  arrange  his  hffalrs,  but 
iU  Upt  send  for  hith,  Or  appoint  aliy  day  for  his  at- 
tendance J  that  three  days  before  his  death,  Mr.  Yi- 
gors,  his  apothecary;  said  to  ihe  deceased,  whom  h^ 
peroeived  to  be  in  gre^tt  danger,  speaking  oh  the 
robject  of  his  will,  *fl  hope  you  have  made  no 
alterations  to  the  injury  of  Mrs.  Usticke,**  meaning 
Miss  Bawdeh,  so  called;  ^hen  ^he  deceased  replied, 
^No^  'diewheii  I  will  she  will  fltid  that  she  is  left 
better  than  Sir  Michael  )eft  L^y  Nowell;''  and  that 
the  property  left  by  Sir  Michael,  to  Lady,  Nowell,  so 
referred  to  by  the  depeased,  heai^ly  equalled  in  amount 
the  property  left  by  the  deceased  himself  to  Miss  Baw- 
den,  by  the  will  of  July,  18p7. 

14.  That  some  time  after  the  death  of  Sir  Michael 
Kowell^  the  Rev.  Robert  Usticke  (party  in  the  cause) 
sought,  by  means  of  an  ejectment,  to  obtain  posses- 
•ioit  of  the  maiJsionVhouse  of  Penwame,  in  the  county 
idf  Gorhw^tlp  being  part  of  the  Estate  devised  to  the 
deceased  by  ^irMichliel  Nowell  as  aforesaid,  on  the 
alleged  ground^  that  the  deceasfed  was  actually  mar- 
ried td' Miss  Bawdep~«  marriage  forbidden,  under 
pain  of  forfeiture,  by  the  will  of  Sir  Sf.  Nowell ;  that 
the  deceased,  deeply  resented  this  attempt  to  deprive 
him  of  his  property,  and  ft'om  this,  and  other,  causes, 
became  at  variance  with,  and  was  never  reconciled  to, 
his  said  brother,  to  the  day  of  his  death. 
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aa24.  l^«  The  fifteenth  article  pleaded  the  finding  df  tiw 

Term.      ^^^^^  seyeral  testamentary  papers  [which  were  aU  ez^ 
hibited  in  the  cause]  subsequent  .to  the  <leath  of  the 
.deceased,   viz.  the  will  of  1807^  in  a  drawer  under 
jbawdsh.    ,/9cA:  4U  Penxf>arne,  to  which  tlie  deceased  had  aboMnfi 
free  access  tip  toflte  time  of  Jkis  death ;  the  paper  bear- 
ing date  tbie  5th  of  January,  1821,  in  Jthe  poascinakHl 
j>f  Mr.  fldwards  ;  the  cancelled  will  of  the  8th  of  Jfi- 
nuary:,  1821,  and  ^he  unfinished  testamentary  paper^  i» 
.a  desk  in  the  deceased's  counting-house,  or  office  (tf ); 
and  the  codicil  of  the  20th  of  January,  18S1,  in  the 
possessipn  of  Mr.  Beauchamp,  a  relation  by  marriage 
to  whom  the  deceased  had  delivered  or  sent  it,  sealed 
np,  with  a  request  that  he  would  take  care  of  it. 

10.  The  16th  and  last,  was  the  usual  concluding 
article,  averring  the  truth  of  the  premises. 

Judgment. 

Sir  John  Nicholl. 

I  think  that  this  allegation  is  clearly  entitled  to  ge 

to  proof.     The  point  for  the  Court's  ultimate  decision 

will  be,  whether  the  cancellation  of  a  latter  will  by 

.the  testator,  did,  or  did  not,  amount  to  the  reviviil 

of  %  former,   only  revoked  by  that  will,  so,  itself^ 

subsequently  cancelled.     Upon  that  point,  it  would 

^be  premature  to  express  a  decided  opinion  in  the  prop 

•s^nt  stage  of  the  cause.    The  case  set  up  in  this  alle- 

.gation  is  in  affirmance  of  that  revival ;  for  the  facts 

•averred  in  it  are  supposed,  and  are  pleaded  invorder, 

(a)  This  co]utiiig-faoiise  or  ofiSce  was  described  in  the  aigu- 

ment  as  a  private  room  in  the  garden,  detached  from  the  house, 

^of  which  room,  itself,  the  deceased  always  kept  the  key,  as  well 

a»  that  of  -the  ^esk  in  it,  in  which  the  testamentary  papers  in  qaetr 

tion  were  found.. 
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te  shew,  that  a  former  will  of  this  deceased  did  revive^  ^      WM, 
upon  the  caneellation  of  a  latter,  expressly  revocatory       Term 
of  that  former  will  in  its  uncancelled  state.    I  think 
it  quite  impossible  to  say  that  these  facts,  as  pteadedp 
m  incapable  of  justifying  the  Court  in  arriving  at 
that  conclusion,  so  that  the  allegation  is  clearly,  I^ 
refeut,  not  inadmissible.   Much  of  course  indeed  must 
dq^end,  looking  to  its  final  effect,  upon  the  nature  and 
d^^ree  of  proof  by  which  the  facts  pleaded  in  it  are 
substantiated.     Much    also  must    depend   upon  the 
strength  of  the  adverse  case;  should  an  adverse  case, . 
that  is,  be  set  up  for  the  ne&t  of  kin,  either  by  means 
of  interrogatories,  or  by  that  of  a  substantive,  inde- 
pendent, plea. 
Where  an  allegation  propounds  an  imperfect  ies^  The  legal  pre^ 

BlUnptuMI  IB  4MI* 

tamentary  paper,  it  being  a  clear  principle  that  the  v«r«c  to  an  on- 

i«  ••«  1  111  finiihed  or  im« 

lega.1  presumption  IS  adverse  to  that  paper,  the  allega-  perfect  wiu: 
tion  must  contain  facts  of  a  sufficiently  stringent  na-  Ti? ai  of  a  fori 
tnre  to  encounter,  and  repel,  an  adverse  legal  presump-  ^d'  npoo^e 
tsoni  in  order  to  insure  its  own  admissibility.  But  an  r^^eiMrefo- 
allegation  pleading  facts  mdre  equivocal  is  admis-  [j^i^^^li^'^ 
liMe,  either  way i  in  a  case  like  the  present:  for  in  f^onlwe*^ 
neither  alternative^  as  I  take  it,  is.  there  any  adverse  J^  uw^Sv- 
hgsl  presumption  to  encounter  or  repeL  This  Court  '^"^j^^'j^  ^ 
ia  lltmnded  in .  holding,  under  the  sanction  of  the  su-  ^^es ;  aod 
perior  Courts  that  the  legal  ]»-esumption  is  neither  qn<^<Miooe 
adverse  to,  -oior .  in .  favot  of,  the  revival  of  a  former  merely,  and 

open  to  a  de« 

nncancelled,  upon  the  cancellation  of  a  latter,  revo-^^  cision,  either 
catory,  will.    Having  furnished   this  principle,    the  ingtoextrimie 
hw^ withdraws  altogether;  and  leaves  the  question,  as  camstaBceA. 
Qne.of .  intentkm  purely,  and  open  to  a  decision,  either 
Mhyf.soleiy  according. to    £Bu:ts  and  circumstances. 
This,  I  conceive,  is  the  true  principle  to  be  extracted 
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from  the  judgmmt  of,  the  Court  of  Delegaios.ift  tiid^ 
case  of  Moore  t;#  Mooce  and  Metcalf  (ii)— ^  ca^e  der 
t^rtnined,  after  an  able  argciment,  upon  the  fiiUesfc; 
consideration. 

It  is  <|uite  utinecessAry  to  inquire  what  pcincipfe' 
t¥0uld  be  applicable  to'  a  case  of  this  description  to-' 
tally  .nude  of  circumBtanceS ;  as  I  think  it  next  to. 
impossibla  that  jucih  a  case  iihoald  ever  oc^ur*.  If 
ever  such:  a  case  actually  does,  occur^  it  will  be  for  the 
Court  to  deal  with  it,  according  to  the  best  of  its 
judgmenty  pro  rt  natd.  But  I  can  scarcely  figure  tif. 
myself  a  case  eithef  without  concomitants ;  or  with 
tlieseisp  nicely  balanced  that  neither  side  prevails^ 
There  must  alwayi^  I  think,  be  circumstances  in  both 
scales  J  ;and  preponderating  circumstances  either,  in  .the 
cme  CfTi.the  <>ther^  $o  a^  not  to  leave  the  case  itselfpv 
whef'Q  .the  law  sterns  to  leave'  it,  purely  in  equi-^ 
librio. 

The  preseiit  case,.at  all  events^  is  not  one  of  that 
desci^ption :  on  the  contrary,  taking  the  facts  to  be' 
true^  ,and.  to  be  encountered,  by  no  adverse  case  (the 
former  of-  which  t  am  bound  to  aisftume,  and  the  latter'. 
1  am  not  jcalled  upon  to  anticipate)  its  circiimstances 
are  numerous,  atid,  l.must  say,  strongly  in  favor.  <p£ 
the  r^yivjj.  .  There  are  strong  circumstances  tending^ 
to  shew  the  deceased's .  intention  to  leavfi  a  will^  .of 
someM>rt,  in  £avor«c^  Miss  Bawden^  and  ,niit  to  die 
trhoUy .  intestate.  B«t  the .  questioa  cleaiiy  lies .  be« 
fweei^tlie  will.ofl807y  and  an  iqtestai^,  under  .i^hick 
Mi9s  Bawdenjs^  of  course,  ^t  without  any  prdvision.. 
The,  cancellation  of  the .  will  pf  the  8th  of  Janttar|[ 
clearly,  jdid  not  revoke  that  ^f  the .  iSth^for  the  wiU 

{a)  See  1  PhiHimore,  pp.  375  and  46a. 
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Hi  the  fith  of  January  it^lf,  wito  canceled  by  its  very  *1M4. 
-conversion  into  a  draft  for  this  will  of  th^  8th  of  Ja^  ^fn3![ 
xuary.  The  codicil  of  the  30th  of  January^  expressly 
•  jrefers  to^  this  will  of  the  8th  .  of  January  ;  and  ^as 
cancelled,  ipso  JactOf  by  the  cancellation  of  that 
Irill ;  with  which  it  must  bctaktti  to  standi  of  to  have 
&Uen.  The  mere  incipient  testamentary  papet"  fs^of 
no  effect  or  avail  in  law-— it  is  without  date  oi^  signal 
tnre^-itoit  constat^  precisely ,  even  according^  ^to  t^ 
plea,  when  it  w»  imtten— 4tnd  although  it  might,  as 
pkaded,  have  been  written^  **  considefrably  subsequent 
to  January,  1821/'  yet  still,  I  observe,  that-  it  is 
mritten  on  paper  which  has  the  water-mark  of  1808^ 
i^mgt  howeveci  in  either  event,  equally  unavailing  in 
hwi  The  question  cleaiiythen,  I  repeat,  lies  be-" 
tween  this  will  of  1807  and  an  intestacy^^which  the 
circumstances  pleaded  are  strong  to  shew  that  the 
deceased  at  no  time  ever  contemplated*  His^  inten- 
tion to  provide  for  Miss  Bawden,  after  his  death,  is 
evidenced  by  a  series  of  facts f  independent  of  the  ge-^ 
neral  probabilities  of  tlie  case :  in  particular,  by  tlie 
deed  of  gift  of  1803,  and  by  the  will  of  1807^  to 
which  he  adhered^  ated&stly^  for  any  thing  that  ap^ 
pears  to  the  contrary,  for  fourteen  consecutive  years/ 
namely,  till  the  yeair  1821.  <  And  though,  subsequent 
to  1821,  his  mind  does  seem  to  have  Auctuated  as  to 
tbe .  provision  to  he  made  for  this  lady  in  point  of 
amount  {whether,  from  diminisfaed  reg8tid>  or,  a»  sug-^ 
gesttfdy  fnom  the  deci^tflised  «rid4acreasing  value  of  his 
property  (a),  or  from  some  or  other  cause),  yet  still  this* 

(«)  fibad  beea  laggestedy  ki  the  Orarse  of  the  argmnent,  that 
i  dioteaie  in  the  Talne  of  the  •deeeased's  property  had  aetoslly 
taken  pkce  abovt  that  tiae^  to  a  oomiderable  ekleiit,r  an  welt  (row 
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whole  seriiks  of  scripts  is  strong  evidence  of  his  ii*. 
tention,  at  sU  times,  to  leave  Miss  Bawden  provided 
for,  at  his  death,  in  some  sort— which  must  be  de- 
feated by  an  inteiitacj,  mider  which  she  can  take  no 
benefit. 

Agaip,  the  declarations  pleaded  to  have  been  inadls 
bx  the  deceased  to  his  apothecary,  Mr.Vigurs,  three 
days  before  his  death,  are  strongly  confirmatory  of 
the  case  set  np  in  the  allegation — as  it  is  difiicult,  or 
rather  impossible,  to  say  to  what  they  refer,  if  not 
to  the  will  of  1807.  The  Conrt  is  fully  aware  of  tte 
^danger  of  relying  too  implicitly  upon  declarationn : 
it  is  fully  aware  that  they  are  open,  in  all  cases,  to  sui- 
picionSf  of  insincerity  on  the  one  part,  and  of  misap^ 
prehension,  at  least,  on  the  other :  under  this  imprest 
sion,  it  wUl  examine  these  declarations,  when  they 
are  before  it  in  a  final  shape,  and  in  conjunction  with 
all  the  circumstances  of  the  case,  with  the  utmost 
caution.  But  if  entitled  to  any  credit,  they  must  go 
^ome  way  to  justify  an  inference,  that  the  deceased,  at 
the  time  of  making  them^  held  this  will  of  1807  to  be 
operative— and,  consequently,  that  he  must  have  con- 
sidered it  to  revive  upon  the  cancellation  of  the  sub« 
sequent  will  of  1821. 

The  same  conclusion  is  strongly  fortified  by  another 
fsLCt  pleaded.  The  will  of  1821  had  been  out  of  the 
deceased's  possession :  it  had  been  delivered  to  his 
friend  Mr.  Vigors,  I  presume,  for  safe  custody.  But 
,the   deceased  reclaims  it — and,  having  so  done,  he 

the  general  depreciation  of  landed  property,  at  that  time,  as  from 

particolar  circanutances  connected  with  the  failure  of  a  brewerj, 

in  whicli^  the  deceased  had  been,  in  some  measure,  interested  «r 
concerned* 


PREROGATIVE   COURT    OF   CANTERBURY. 


129 


cancels  it,  carefully  and  .deliberately,  in  a  highly  for- 
mal manner,  namely,  by  tearing  off  his  signature,  at 
that  time  affixed  to  every  one  of  the  five  several  sheets 
of  which  this  will  consisted^     But  the  will  of  1807  is 
pleaded f  (at  least  sub  modo)  to  have  been  a  ltd  ays  in  his 
own  possession,  and  in  a  place  to  which  he  had  access. 
It  \»  not  for  the  Court,  at  present,  to  conjecture,  to 
what  the  proof  of  this  fact^  so  (I  admit  to  some  extent 
equivocally)   pleaded,    may  ultimately  amount.     But 
should  the  fact  be  proved  to  have   been,  at  all,  as 
pleaded— liybrfiori,  should  it  be  proved  that  this  will 
of  1807  was,  or  must  be  taken  to  have  been,  not  un- 
frequently  under  the  deceased's  own  notice,  and  im- 
mediate inspection,  his  not  having  cancelled  this  in  as 
careful  a  manner  as  he  had  cancelled  the  will  of  1824— 
and,  still  more,  his  not  having  cancelled  it  at  all—' 
will  certainly  raise  a  strong  presumption  that  he  meant 
it  to  revive,  and  become  operative,  on  the  cancella- 
tion of  that   instrument  by  which  only  it  had  been 
reroked. 

Upon  these  constderation's-^-^and  without  going  more 
minutely,  at  present,  into  all  the  circumstances  of  the 
ease,  the  Court  is  satisfied  of  the  propriiety  of  ad- 
mitting this  allegation. 

AUegatiou  admitted. 
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j^^  ( JSy  Letters  of  Request  from  the  Archdeaconry 

of  Huntingdon.) 


4tii  Session. 

Articles  J^  Hlg  ^as  a  cause  or  business  of  the  office  of  the 

«?^  w?  ^^'  J»<lgCf  promoted  by  William  Dawe  and  Martin  Noc- 
&c  bjr  mdiDg  koldsy  respectively,  parishioners,  inhabitants,  and 
ccffnr,"  in  churchwardens  of  the  parish  of  Tring,  in  the  county 
ing  divine  serw  of  Hertford,  Archdeaconry  of  Huntingdon,  Diocese 
ateaathority,  of  Liucolu,  and  Province  of  Canterbury,  against 
proof.  Henry  Williams,  also  a  parishioner  of  the  said  parish, 

tothe^jiirUd^^  foT  his  soul's  health,  &c.  and,  especially,  for  hav- 
Coart*  to  **ai.  ^^S  "  Created  a  disturbance  in  the  parish  church  of 
iJJ^'^l^'JJJJi  Tring  aforesaid,  during  the  time  of  divine  service 
mM^tz/'over^  therein,"  and  for  having  "  quarrelled,  chode,  and 
""^'  brawled,  by  words,  in  the  said  church,  during  such 

time."  It  was  a  proceeding  in  this  Court,  the  Court 
of  Arches,  in  the  first  instance,  by  virtue  of  ^*  letters 
of  request,"  under  the  hand  and  seal  of  the  *'  Com- 
missary of  the  Lord  Bishop  of  Lincoln,  in,  and 
throughout,  the  Archdeaconry  of  Huntingdon." 

The  criminal  charge,  as  contained  in  the  third  of  six 
articles,  exhibited  on  the  part  of  the  promovents,  was  as 
follows — that  "  on  the  morning  of  Sunday,  the  24th  of 
August,  1823,  and  during  the  time  of  divine  service  ia 
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ihe  parish  church  of  the  parish  of  Tring  aforesaid,  he        ^^^^^ 
'l^he  said  Henry  Williams^  (the  defendant)  not  being  a       Term. 
ohurchwarden,  overseer,  or  oifficer  of  the  said  parish, 
did  enter  into  the  porch  of  the  said  church,  and  affix,  and 
leave  affixed,  on  the  door  of  the  said  church,  a  written 
notice,  in  the  words  and  figures,  or  to  the  efiPect  fol- 
lowing, to  wit,  *  Take  notice,   that  a  vestry  will  be 
'  held  in  this  church  on  Friday  next,  the  29th  day 
'  of  August,  at  three  o'clock, '  to  choose  new  church-* 
^  wardens  in  the  place  of  the  present  ones/'— «Sign- 
ed  '^  George  Kingsley,    Charles  Belcher,  overseers  j 
•   Adam  Morton — William  Firth  — Thomas  Wood- 
^  man'-^that  he,  the  said  Henry  Williams,  then  en* 
^cred  the  said  church,  accompanied  by  Adam  Morton, 
ttji  inhabitant  of  the  said  parish,  and  having  taken  his 
&«at  with  the  said  Adam  Morton   in   his  pew,    did-, 
during  the  time    of   divine   service  therein,  and  im^ 
"^^ediately  after  the  Rev.  Charles  Lacy,  the  minister 
^Iien   officiating  in  the   said   church,  had   concluded 
^^eading  the  Nicene  creed,  stand  up  in  the  said  pew, 
^^nd,  not  regarding  the   sacredness  of  the  place   in 
^V^hich  he  then  was,  and  without  any  lawful  authority 
A^hatever,  did,  irreverently,  read  aloud  a  notice  in  thd 
>^ords,  or  to  the  precise  effect,  of  the  said  written 
Notice,  so  affixed,  as  aforesaid,   on  the  door  of  the 
^aid  church — and  did,  moreover,  then,  and  there,  ir-* 
t^everently,  and  indecently,  chide  and  brawl,  in  the 
presence  and  hearing  of  the  congregation  then  as«* 
8embled  in  the-  said  church— ^nd  did,  thereby,  aiid 
by  so  reading  aloud  the  said  notice,  as  aforesaid,  in-i 
terrupt  the  performance  of  divine  service,  create  a 
great  disturbance  in  the  said  church,  and  give  great 
offence  to  the  congregation  assembled  therein/'     The 
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articles  concluded  by  praying  that  the  defendant  might 
be  '^  duly  corrected  for  such  offence  according  to  the 
exigency  of  the  law'*— might  be  "  admonished,  to 
refrain  from  the  like  behaviour  in  future"— and  might 
'^  be  condemned  in  the  costs  of  the  suit/'  i 

In  opposition  to  the  admission  of  the  ** articles^^ 
it  was  submitted,  that  the  act  charged  upon,  the  de- 
fendant had  nothing  of  that  maliis  animus^  on  the 
face  of  it,  which,  it  was  contended,  was  essential  to 
the  offence  of  ''  brawling/*  What,  it  was  said,  is  the 
intrinsic  character  of  the  act  ?  When  any  thing  ia 
to  be  proposed  to  the  parishioners  relative  to  th^  ^e^ 
neral  managemient  of  the  parish,  the  churchwardens 
are  the  proper  persons  to  call  a  meeting  of  the 
parish.  If  the  object  of  that  meeting  be  personal 
against  the  churchwardens  (as  in  this  instance),  it 
may  be,  (as  the  fact  was  in  this  instance)  that  they 
refuse  to  call  a  vestry.  What  then  are  the  parish  to 
do  ?  Axe  they  not  to  meet  in  vestry  at  all  ?  That  can 
hardly  be.  But  if  parishioners  are  to  meet,  legally, 
in  vestry,  a  prior  "  notice^^^  in  church,  similar  to  the 
one  in  question,  is  absolutely  requisite  under  Mr..  Stiirr 
ges  Bourne's  act  {a)\  which  says  not  a  word  as  to 
whom  vestries  fi[hall  be  called  by,  or  at  all  prescribes 
the  course  to  be  pursued  when  the  churchwardens,, 
the  persons  authorized  to  call  them  in  the  first 
instance,  refuse  or  decline — an  omission,  possibly,^ 
fit  to  be  supplied  in  the  event  of  any  revision  of  that, 
act.  Under  these  circumstances,  it  should  seem^ 
prirndfacicj  that  such  notice  of  vestry  must  be  gi^v en. 
in  church,  without  the  authority  of  the  churchw^rdeaa;. 
and  that  the  parish,  in  deputing  one  of  their  body  to 


{a)  58  Geo.  ITT.  c.  69.  s.  1. 
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that  office,  took  the  only  step  capable  of  being  taken.        1B24. 
V^be  Botice  in  question,  even  as  pleaded^  was  signed        Term. 
by  tlie  overseers,  and  other  (respectable)  parishioners : 
so  that  the  parishioner  deputed  to  the  office  of  read- 
ing it  ill  church  was,  surely,  sufficiently  authorized,  to 
protect  him  from  being  dealt  with,  for  having  merely 
e:secuted  that  office,  as  a  '^  brawler"     Other  modes, 
indeed,  may  be  suggested  in  which  the  parish,  pos- 
sibly,  might  have  proceeded.     It   may  be    said,    for 
instance,  that  they  might    have  ihoVed  the  Court  of 
King's  Bench  for  a  mandamus  to  the  churchwardens 
to  call  a  vestry.     But,  not  to  m)ention  the  circuity 
&nd  expcyisiveness  of  this  (the  only  mode  which  readily 
suggests  itself)    such  suggestions,   it   was  said,  are 
foreign  to  the  argument— -that  confining  itself,  as  it 
does,  merely  to  shiewlng,  that  the  act  charged  evinces^ 
nothing  of  thcit  malus  animus^  on  the  face  of  it,  es- 
sential to  the  oifence  of  brawling;  and  which  unless 
the  Court  infers,  from  the  intrinsic  character  of  the 
act  itself f  it   is  bound,  it  was  argued,  to  reject  the 
nicies. 

Should  it  be  said  that  ^*  this  was  a  calling  of  a 
vestry  for  an  illegal  purpose,'*  and  that  hence  the  Court 
^ill  infer  "  malice^'^  the  answer  is.  1st,  non  constat^ 
that  this  was  a  calling  of  a  vestry  for  an  illegal 
puipose— but  even  granting;  it  to  have  been,  still, 
2dly,  it  was  not  a  calling  of  a  vestry  for  any  purpose 
90  illegal,  on  the  face  of  it,  that  the  Court  will  infer 
^nj  malus  animus  in  the  defendant  on  that  account. 
The  power  of  parishioners  to  remove  their  church- 
wardens, in  case  of  their  Wasting  the  goods  of  the 
parish  (or,  it  may  be  presumed,  in  case  of  their  other 
misbehaviour)   is  pretty  broadly  laid  down  in  many 
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but  may  be  removed  by  the  parish^  and  called  to  ac^ 
count"  (a)*  And  it  is  said  to  have  been  ruled  by  the 
WuxfAjif.  Court  of  King's  ^ench,  two  centuries  ago,  that  pa-r 
rishioners  may  displace  their  churchwardens,  though 
chosen  for  a  time  certaip,  before  the  expiration  of  that 
time  {b).  And  indeed  it  should  seem,  as  the  law  now 
stands,  preUy  essential  that  parishioners  should  have 
some  such  power.  ^'  In  ordinary  repairs,"  says  Bishop 
Gibson  (c)i  *'  the  churchwardens  need  not  take  the  sense 
of  the  parishioners ;  and,  though  indiscreet  or  over  ex- 
pensive, are  entitJed  to  be  reimbursed  by  the  parish  for 
what  they  have  expended,  so  it  hath  been  truly  ^xp^ad-r 
ed,  and  without  profit  to  themselves ;  because  the  par 
rish  have  constituted  them  their  trustees.  Nor  have 
the  parishioners,  he  adds,  any  remedy  but  by  complaint 
to  the  ordinary,  in  order  to  their  removal/'  And  Fri- 
deaux,  in  his  ^*  Office  of  Churchwardens"  (rf)  is  even 
still  more  pointed  as  to  parishes  being,  in  these  rer 
spects,  in  the  discretion,  (it  might  almost  be  said  at  the 
mercy)  of  their  churchwardens,  Gibsop,  it  will  be  seen, 
has  coupled  this  power  of  parishioners  to  remove  their 
churchwardens  with  the  necessity,  or  at  least  the  prof* 
priety,  of  a  complaint  to  the  ordinary,  in  the  first 
instance,  in  order  to  suol^  their  removal.  But  this, 
probably^  might  be  the  very  course  meimt  to  be  puf^ued 
in  the  present  instance :  it  was  not  necessary  in  the 
published  "  notice  of  vestry"  objected  to,  to  enter  into 
any  particulars  of  the  course  meant  to  be  pursued  by 
the  parish,    "  In  order  to  choose  new  churchwardens,'* 

(a)  1  Bla.  Com.  894,  (c)  Cod.  1.  396. 

(6)  13  Co.  70.  («/)  Sections  32  cV  33, 
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might  well  stand  for  "  in  order  to  take  the  requisite^ 
iegalf  steps  for  the  choosing  of  new  churchwardens'^-^ 
leaving  those  steps  to  be  ascertained  by  the  vestry 
when  actually  met. 

Under  these  circumstances^  it  was  submitted,  that 
the  mere  reading  of  a  notice  of  vestry,  at  the  time 
and  in  the  manner  charged,  was  no  brawling  on  the 
face  of  it— -the  churchwardens,  the  proper  persons  to 
call  vestries  on  parish  matters,  refusing  to  convene  a 
vestry  (as  they  naturally  would)  for  the  purpose  spe- 
cified-—and  Mr.  Sturges  Bourne's  act  providing  that 
no  vestry  shall  be  holden  without  a  previous  notice  in 
church  of  the  holding  of  such  vestry,  and  of  the  pur- 
pose for  which  it  is  intended  to  be  held. 

Should  the  alleged  offence  be  argued  to  consist  in 
the  violation   of  the  rubric,  the  answer  is — that  the 
proceeding  in  this  instance  is  not  as  for  any  (real  or 
supposed)  violation  of  the  rubric,  but  for  the  offence 
of   brawling.     The  citation  is  in  that  form — so  are 
"the  articles— which  are  silent  as  to  any  violation  of 
tile  rubric,  and  only  object  to  the  defendant  the  of- 
'fence  of  brawling.     Indeed,  as  to  a  violation  of  the 
mibric,  any  proclamation  in   church  during  the  time 
^f  divine  service,  unless  ^*  by  the  minister  himself/'  and 
•*  of  something,  either  prescribed  in  the  book  of  com- 
mon prayer,  or  enjoined  by  the  king,  or  the  ordinary 
of  the  place,"  is  a  violation  of  the  rubric-^so  that  the 
rubric,  in  the  particular  question,  is  violated,  without 
offence,  in  too  many  instances  to  render  it  probable, 
that  the  Court  would  deem  its  violation,  in  the  present 
instance,  a  iit  subject  for  a  criminal  prosecution ;  de- 
tached from  that  other  offence  the  offence  of  brawl- 
ing, which  the  articles  charge  it  to  have  involved. 
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1 824.        «  Lastly,  it  was  submitted,  that  some  objections  lay 
^^      to  the  Court's  eutertaiuing^   a   suit   for  brawling  by 
v^/^w      "  letters  of   request t''   on    the   following   considera-> 
^^^^"^       tions—  »     • 

ViLUAMs.  By  the  '*  bill  of  citations''  {a)  none  are  to  be 
cited  out  of  their  dioceses,  except  in  certain  ex-* 
cepted  cases,  the  fifth  being,  '^  in  case  that  any  bishop 
*'  or  any  inferior  judge  having  under  him  jurisdic-^ 
<<  tion  in  his  own  right  and  title,  or  by  commission, 
'^  make  request  or  instance  to  the  archbishop,  bishop, 
<<  or  other  superior  ordinary,  to  take,  treat,  examine, 
/<  or  determine  the  matter  before  him  or  his  substi- 
<<  tutes — and  that  to  be.  done  in  cases  only  where  the 
"  laWy  civil  or  canon,  doth  affirm  execution  of  such  re^ 
"  quest  or  instance  of  jurisdiction  to  he  lawful  and 
**  tolerable^  Now  it  is  be  collected  from  this  cor- 
rcction  [and  that  to  be  done  in  cases  only,  &c.]  that 
execution  of  such  request,  or  instance,  of  jurisdiction, 
is  lawful  and  tolerable  but  in  certain  cases :  it  were  a 
vain  correction  (as  laid  down  by  the  Court  of  King's 
Bench  in  the  case  of  Jones  v.  Jones,  reported  by  Ld, 
Ch.  J.  Ilobart)  (A),  if  it  were  lawful  and  tolerable  in  all. 
<*  No  doubt,'*  said  the  Court  of  K.B.,  in  the  case  in 
Hobart,  **  the  statute  in  question  was  not  made  without 
**  advice  and  hearing  of  the  canonists,  and  therefore 
'^  cannot  be  supposed  to  be  so  ignorantly  penned ;  and 
*^  the  case,  concerning  so  much  the  ease  of  the  subject, 
**  deserves  much  consideration."  Now  certainly  nei- 
ther the  law,  civil  or  canon,  can  affirm,  the  execution 
of  such  instance  or  request  of  jurisdiction  to  be 
^*  lawful  or  tolerable"  in  the  case  in  question.     For 

(a)  Slat.  23  Hen.  VUI.  c.  0.  (b)  Hob.  100. 
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it  is  a  proceeding,  in  substance,  under  a  statute  (a), 
aiud  consequently,  it  cannot  be  supposed  to  be  one  of 
those  cases  ever  in  the  contemplation  of  the  law,  civil 
or  canon — it  is  a  proceeding  too,  un[der  a  statute,  sub- 
sequent, in  date,  to  the  **  bill  of  citations*' — ^but  that 
is  not  all — it  is  a  proceeding  under  a  statute  which 
expressly  limits  the  proceeding  to  be  "  before  the  or-- 
dinary  of  that  place  where  the  offence  shall  have  been 
committed^    Consequently  tbilj  was  denied  to  be  one 
of  those  cases  in  which  it  was  "  lawful  or  tolerable" 
that  the  suit  should  be  sent  up,  by  letters  of  request, 
from  the  inferior,  to  the  superior,  ordinary.     Nor  is 
the  position,  it  was  said,  so  taken  up  upon  principle^ 
<lestitute  of  authority^  for  there  is  a  "  suggestion^* 
in  Winch  [Entries  670]   for  a  prohibition  to  a  pro- 
ceeding before  the  archbishop  in  a  cause  for  brawl- 
ing, transmitted  by  letters  of  request,  (the  identical 
case  in  point)    on    this  very  ground.     The  sdgges- 
tion    is    express — "  quod    cognitio    offensce    (si  qua 
9fftnsa)  per  statutum  priedictum  (b)  ad  ordinarium 
i^ci,  et  non  ad  alium  quemcunque  judicem  spiritua- 
Im,  pertinet  ac  special :  ac  prcedicta  offensa,  in  arti- 
cutis f  sive   inter rogatoriis   pnedictis,  superius    con- 
tcntis  (c)    (si    qua    spirit ualis    offensa    fuisset)   ab 
ordiriario  i.oci  ad  aliquem  alium  judicem  spiritualem 
ptr  aliqiias  literas  requisitionum  punienda  forcj  mitti 
NON  dcbeaty     It  was   admitted,    however,    at   the 
«ame  time,  that  suits  for  brawling,  by  letters  of  re- 
<iuest,  had  been  entertained  by  the  Court  of  Arches  in 

• 

(fl)  5  and  6  Edw,  VI.  c.  4.  * 

%  Ibid. 

(c)  The  "  articles"  beiug  set  out,  at  Icngtb,  in  the  **  sugges- 
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1824.       some  recent  instances  (a)— but  then  the  objection  does 
^S^^       not  seem  to  have  been  taken  in  either,  or  any,  of  those 

Term.  . ,        .  it 

v^v"^      cases.     Upon  these  considerations  it  was  prayed  that 
^^^*      the  Court  would  put  an  end  to  the  suit  by  rejecting 
WiuIams.    the  articles. 

The  substance  of  the  argument  in  support  of  the 
articles  will  be  found  expressed  i^  the  judgment. 
Judgment. 

Sir  John  Nicholl. 
This  is  a  proceeding  as  well  under  the  general  ec- 
clesiastical law,  as  under  the  statute  of  Edward  the 
^ixth,  against  the  defendant  Henry  Williams,  a  pa- 
rishioner of  Tring,  for  **  creating  a  disturbance  inthe 
parish  church  of  Tring,  during  the  time  of  divine 
iBervice,**  and  for  **  quarrelling,  chiding,  and  brawling, 
by  words,  in  the  said  chmxh,  during  such  time.'* 

The  admission  of  the  '^  articles''  in  this  case,  the 
third  of  which  expresses  the  particulars  of  the  charge, 
is  opposed :  but  they  appear  to  the  Court  sufficiently 
to  contain  the  ecclesiastical  offence  charged,  A  pri- 
vate parishioner  has  no  right  during  the  time  of  divine 
service,  and  of  his  own  authority,  to  publish  such  a 
notice  as  is  here  stated,  or  any  other  notice,  in  the 
^hurclu  The  rubric  expressly  states,  that  '*  nothing 
shall  be  proclaimed  or  published  in  the  church 
during  the  time  of  divine  service,  but  by  the  minis- 
ter, nor  by  him  any  thing  but  what  is  prescribed 
by  the  rules  of  this  book,  or  enjoined  by  the  king 
or  the  ordinary  of  the  place."  And  the  rubric,  as 
a  part  of  the  book  of  conmion  prayer,  is  confirmed  by 


(a)  As,  in  Newberry  v.  Goodwin,  1  Phill.  282,  and  probably  in 
some  other  cases. 
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act  of  parliament,  and  constitates  a  part  of  the  statute       1824. 
law  of  the  land.  ^^ 


DAWt 


Vestries,  for  church  matters,  regularly  are  to  be 
called  **  by  the  church-wardens  with  the  consent  of 
the  minister/*  The  late  act  of  parliament  (a)  nei«  ^^"^^"•^ 
ther  altered  the  general  authority  under  which,  nor 
the  persons  by  whom,  vestries  are  to  be  called :  it  only 
added  some  further  formalities  in  the  mode  of  calling ; 
such  as,  directing  the  notice  to  be  put  up  on  the 
church-door,  and  that  it  shall  be  given  a  certain  num« 
bev  of  days  before  the  vestry  is  to  meet. 

Suits  have  been  entertained  in  this  Court  for  offences 
of  the  description  contained  in  the  present  articles ; 
in  the  case  of  ''  Thompson  v.  Tapp,**  and  otlter 
ases. 

Here,  then,  being  an  offence  sufficiently  laid  in  the 
Tticles ;  and  the  articles  sufficiently  conforming  to  the 
^^  itation,  they  must  be  admitted  by  the  Court. 

The  proceeding  is  also  under  the  statute  of  brawl* 
^  Wig.     That  statute  was  intended  to  repress  all  inter- 
ruption and  disturbance,  even  by  words  only,  of  the 
^iongreg^tion  met  for  public  worship.     It  has  been  so 
Construed.     Here  it  is  not  necessary  to  express  any 
pinion  whether  simply  reading  a  notice,  wholly  uncon- 
tiected  with   any  other  circumstances  of  irregularity, 
would  amount  to  such  an  offence  as  would  form  a  fit 
subject  for  prosecution  ;  since  it  is  obvious,  that  a  pri- 
vate parishioner's  proclaiming  in  the  church  a  notice 
calling  a  vestry,  in   the  middle  of  the  year,  for  the 
purpose  of  choosing  new  church-wardens,   must  be 
connected,  prima  facie  at  least,  with  some  contest  and 

(a)  58  Geo.  III.  c.  00. 
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dispute  existing  in  the  parish  ;  and  consequently,  must 
have  tended  to  disturb  the  congregation,  and  to  call 
off  their  attention  from  the  solemn  purpose  for  which 
they  were  assembled.  The  service  was  not  over  ;  for 
it  is  not  ended  till  the  grace  or  blessing  is  pronounced, 
dismissing  the  ^congregation. 

The  article  pleads  **  that  he  did  moreover  irreve- 
rently there  chide  and  brawl/'  If  it  be  intended  to 
prove  any  other  words  and  expressions  (a),  they  should 
be  set  forth  in  the  article,  so  as  to  give  the  defendant 
an  opportunity  of  cross-examining  to,  and  contradict- 
ing them. 

It  has  been  suggested,  upon  the  authority  of  some 
ancient  dicta,  that  under  the  true  construction  of  the 
statute  of  citations,  a  suit  for  brawling  cannot  be 
brought  in  the  Court  of  Arches  by  letters  of  request : 
but  it  is  not  denied,  that  suits  so  brought  have  con- 
stantly been  entertained  in  this  Court.  Besides,  the 
defendant  did  not  appear  under  protest;  but  after 
having  appeared  absolutely  to  the  citation,  he  takes 
tiie-  djection  to  the  jurisdiction  at  the  admission  of  the. 
articles.  Upon  the  whole,  the  Court  feels  itself  bound 
to  allow  the  suit  to  proceed,  unless  it  should  be  stopt 
by  a  prohibition :  should  such  a  measure  be  held  to 
lie  against  the  jurisdiction  of  this  Court,  under. the 
circumstances  of  the  present  case,  the  Court  will 
readily,  as  it  will  be  its  duty,  put  an  end  to  the  pro- 
ceeding. 

(a)  This  was  disclaimed  by  the  counsel  for  the  promovent;  and 
the  word  **  moreover^  was,  upon  this,  struck  out  of  the  articles. 
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IN  THE  PECULLARS  COURT  OF  CANTERBURY.  ^«'^ 

The  Office  of  the  Judge,  promoted  by 

Palmer  v.  Roff£ y.  4tb  Sessiont. 

1  HIS  was  a  cause  or  business  of  the  office  of  the  Articles 
Judge,    promoted   by    Samuel    Palmer,   a    church-  fendaot  (a 
warden  of  the  parish  of  St.  Mary,  Newington,  in  the  deo)  for  brawl- 
coanty  of  Surry,  and  Deanery  of  Groydon  (a),  against  ciiarcii%ro- 
Kichard  Roffey,  also  a  church- warden  of  that  parish,  proved :  ud 
for  "  quarrelling,  chiding,  and  brawHng,  by  words,  in  S^^^l^^Sd 
the  church  of  the  said  parish ;''  and,  also,  for  "  smiting  jSlSSf  tfcS 
and  laying  violent  hands  upon  certain  persons  in  the  Sidto^afoid 
said  church,  and  creating  a  riot  and  disturbance  in  ^EJJ^  *^ 
the  same.'*  .     r.  ^  -  ^*^  „ 

In  all  caMS 

The  articles,  twelve  in  number,  (after  pleading  as  ^  ^i?5''J&, 
well  the  &:eneral  ecclesiastical  law  with  respect  to  the  ^""^^  <»• 

°  *  persons  are 

offence  or    offences   charsred,  as  the  statute  6  and  6  implicated, 

^  ...  which  it  moti 

Edw.  yi.  c.  4. ;  1st,  against  quarrelling,  chiding,  and  to  blame  is, 

.  ,  ,  .  nearly*  iniitoa* 

brawling  by   words ;    and  2dly,    against  s  miting  or  teriai  t  each  is 
laying  violent  hands,,  in  any  church  or  church-yard ;  stain ;  and 
further,)  in  substancCf  pleaded;  thatyZi  a  meeting  of  to  abstain,  hi« 
the  parishioners  of  the  said  parish,  in  vestry,  on  Easter  ^^ty. 
Tuesday,  1823,  to  choose  parish  officers  for  the  year 
€Q$Qing,  Boffey,  the  defendant,  the  rector^s  warden, 
in  the  first  instance  '^  quarrelled,  chode,  and  brawled*' 

>^ith  Joseph  Hurcomb,  a  parishioner  and  inhabitant 

•  ■  .      . 

.  (a)  NewiDgton  ig  within  the  jarisdiction  of  the  Court  of  , 
**  PecoliarsV'  a«  one  of  the  several  parishes  within  the  deanerj  of 
Croydon,  in  Sa'rrj :  which,  together  with  the  several  parishes, 
composing  the  deanery' of  Shoreham,  in  Kent,  and  thirteen  pa- 
rishes within  the  City  of  London,  are  subject  to  the  immediate 
ivisdiction  of  the  Dean  of  the  Arches^  as  Judge  of  the  Peculiars. 


142 


CASES  DETERMINIH   IN    THK 


1824. 

Easter 

Term, 


Palmbr 

ROFFBT. 


of  the  said  parish,  then  and  there  present,  in  toanner 
as  set  forth  in  the  articles,  and  shortly  after,  created 
a  riot  and  disturbance  in  the  north  aisle  of  the  parish: 
church  (whither  the  said  meeting  had  adjourned,  on  hl 
poll  being  demanded  by  the  friends  of  Mr.  Jones,  one 
of  two  candidates  for  the  office  of  parish-warden^  for 
the  ensuing  year,  against  whom  the  rector  had  de* 
clared  the  choice  of  the  parishioners  to  have  fetlleiiy 
on  a  shew  of  hands)  f  in  the  course  of  which  he,  Roffey, 
both  further  **  chode  and  quarrelled  with,"'  and  alsa 
**  assaulted  and  laid  violent  hands  upon,  the  said  Jo* 
seph  Hurcomb,  and  others/*  in  manner  also  specified  ia 
the  articles.     Lastly,  the  articles  pleaded  that  Mr.  Pa^ 
mer,  the  promovent,  the  other  candidate,  being  the 
person  finally  elected  to  serve  as  parish-'warden  with 
Rofiey,  the  rector's  warden  for  the  ensuing  year,  had 
been  authorized  or  enjoined  by  an  order  of  vestry^ 
made  on  the  18th  of  Aprils  1 823,  to  inrtitute  the  pre- 
sent proceeding  against  Mr.  Rofiey,  [as  also  another 
similar  proceeding  against  Mr«Tijou,  his  sidesman  (17)} 
for  his  conduct,  before  pleaded,   in  the  said  parish 
church,  on  the  1st  of  April  then  preceding,  the  occa-» 
sion  articulate. 

To  this  the  defendant,  Mr.  Rofiey,  gave  a  respon- 
sive allegation,  consisting  also  of  twelve  articles; 
its  general  purport  and  efiect  being,  to  palliate  the 
nature,  and  circumstances,  of  his  altercation  with 
Mr.  Hurcomb,  whom  it  expressly  charged  to  have 
been  the  <'  quarreller,  chider,  and  brawler,'*  in  the 
first  instance ;  as  also  that,  in  efiect,  he,  RofiTey,  was 
the  person  assaulted  in  the  north  aisle,  namely,  by, 


(a)  Vide  post,  imder  c«ie8  in  the  ^  Peculiars,''  in  Trinity  Term^ 
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Mr.  Hurcomb  and  his  friends,  and  was  not  the  as^      1824^ 

sailant ;  and  that  the  only  force  used  on  his  part  (or       Term. 

that  of  his  sidesman  Mr.  Tijon)  was  for  the  necessary 

protection  of  his  person,  alleged  to  be  in  peril,  from, 

and  by  reason  of,  the  violence  of,  that  assanlt.     The 

allegation  also  pleaded^  that  of  three  witnesses  whom 

it  specified,    examined   upon  the  articles,  the  firsts 

Mr.  Hurcomb,  was  himself  a  party  proceeded  against 

in  this  Court,  both  for  ''  quarrelling,   chiding,  and 

brawling,'*  and  also  for  '<  smiting  and  laying  violent 

hands-'  upon  a  certain  person,  or  certain  persons,  on 

the  occasion  articulate  j  and  that   the  two  others,  a; 

Mr.  Richardson  and  a  Mr.  Williams,  were  also  them-« 

selves,  respectively,  parties  so  proceeded  against  for 

^'  quarrelling,  chiding,  and  brawling'*  (though  not  for 

*^  smiting  or  laying  violent  hands")  on  the  said  occa-* 

sion  (fl). 

Fifteen  witnesses  were  examined  upon  these  arti« 
cles  and  nine  upon  the  responsive  allegation ;  most,  or 
the  whole  of  whom,  were  interrogated  at  considerable 
length,  so  that  their  depositions  constituted,  together, 
^  great  mass  of  evidence.  This  evidence  had  been 
^rgaed  upon  by  counsel  on  both  sides  on  a  preceding^ 
Court-day,  and  the  cause  now  stood  for  sentence* 

JUBGMISNT* 

Sir  John  NicholIi. 
This  is  a  suit  for  brawling  brought  by  Samuel  Pal-* 
mar,  one  of  the  church-wardens  of  St.  Mary,  New- 

(a)  These  suits  were  instituted,  severally,  against  the  parties 
luimed,  in  Trinity  Term,  1823,  at  the  promotion  of  Mr.  England, 
one  of  Mr.  Rofiey's  sidesmen.  Articles  in  all  three  are  filed;  and 
witnesses  examined.  Responsive  allegations  (brought  in,  in  Easter 
Term  [May]  1824),  are  also  filed  in  all  three;  hut  no  witness  has, 
to  this  time  [October,  1824]  been  produced  npoa  any  one  of  these. 
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ingtob^  against  Richard  Roffey,  the  other  church-war^ 
den  ;  the  very  description  of  the  parties  shewing  that 
in  this  parish  there  unfortunately  exist  differences 
among  the  inhabitants.  The  existence  of  such  differ^ 
enc^s  must  be  greatly  lamented ;  and  the  Court  would 
be  happy  to  remove  them^  and  to  restore  harmony  among 
these  neighbours  and  fellow-parishioners  :  but  if  that 
cannot  be  effected,  the  Court  will  at  least  endeavour 
to  avoid  aggravating  their  animosities,  and  will  there* 
fore  abstain  from  entering  into  a  more  minute  detail, 
of  the  subjects  of  dispute,  than  the  impartial  adininis* 
tration  of  justice  may  render  absolutely  necessary. 

The  offence  chained  ia  these  articles  is  punishable,  as 
well  by  the  general  ecclesiastical  law,  as  by  the  statute 
of  Edw.  the  Ylth.  specially  referred  to  in  the  articles; 
and  it  is  an' offence  subject  to  the  jurisdiction  of  the 
Ecclesiastical  Court  (as  expressed  in  the  case  of  Wen-« 
mouth  V.  Collins  (a)  )ra/io;t£  loci.  The  object  as  well 
of  that  general  law,  as  of  the  statute,  is  evidently,  to 
protect  the  sanctity  of  those  places  and  their  appur- 
tenances set  apart  for  the  worship  of  the  Supreme 
Being,  and  for  the  repose,  of  the.  dead,  in  which  no- 
thing but  religious  awe  and  '  christian  good- will  be- 
tween men  should  prevail ;  and  to  prevent  them  from 
being  converted,  with  impunity,  into  scenes,  of  human 
passion  and  malice,  of  disturbance  and  violence. 

Thie  sacredness  of  the' place  being  thus  the  object  of 
this  protecting  law,  it  is  no  part  of  the  inquiry; 
where  more  than  one  person  is  implicated  in  the  trans- 
action, which  of  the  two  persons  so  implicated  is  7nost 
to  blame,  or  which  of  them  began  the  quarrel.  There 

(a)  Lord  Raymond^  800. 
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can  hardly  be  a  quarrel  without  two  parties ;  and  each 

who  engages  in  it  violates  the  law ,  whether  he  be  the 

most,  or  the  least  blameable :  each  is  bound  to  abstain 

from  quarrelling,  chiding,  or  brawling  in  that  sacred 

place. 

This,  then,  being  the  view  and  object  of  the  law,  the 
sole  question  at  issue  in  this  suit  is,  whether  the  de- 
fendant be,  or  be  not^  proved  to  have  committed  the 
offence  charged  j  for  if  it  be  proved,  the  Court  is 
boand  to  punish  the  offence,  and  to  administer  the 
law,  in  order  to  repress  the  evil. 

The    history  of  the  transaction  out  of  which  the 
matter  arose  is,  shortly,  as  follows.    On  Easter  Tues- 
day, 1823,  the  parishioners  of  Newington  met  in  vestry 
as  usual,  to  choose  parish  officers.     The  rector  nomi- 
nated, as  his  church-warden,  the   defendant,  Roffey, 
^ho  had  served  in  that  capacity  the  preceding  year. 
Two  persons  were  put  in  nomination   to  serve   on 
the  part  of  the  parishioners;    Mr.  Palmer  (who  had 
also    served    the    former    year)    was    proposed    by 
one  set  of  parishioners ; .  and  a  Mr.  Jones,  by  another 
set.    On  a  show  of  hands,  the  rector,  who  was  in  the 
chair,  declared  the  choice  to  have  fallen  on  Mr.  Pal- 
mer.   The  friends  of  Mr.  Jones  demanded  a  poll.     A 
poll  was  accordingly  granted  ;    and  the  meeting  was 
removed  into  the  church  for  the  purpose  of  taking  the 
poll.     I  will  here,  in  passing,  venture  to  express  some 
doubt  whether,  of  necessity,  and  as  a  matter  of  abso* 
late  iright,  a  poll,  if  demanded,  must  be  granted,  and 
roust  be  taken  in  the  church,  and  must  be  kept  opei) 
till  midnight ;  all  of  which  seems  to  have  been  assumed 
upon  the  occasion:  but,  at  all  events,  if  such  a  pro- 
ceeding must  be  had  in  the  church,  it  must  be  cout 
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eluded  decently,  and  in  order,  for  the  occasion  vill  ndl 
justify  the  violation  of  that  decorum  and  re^ct  whidi 
belongs  to  the  place.  Yet  the  transaction  has  beeii 
treated,  in  some  part  of  the  discussion,  as  if  it  had 
happened  in  the  street,  or  on  Kennington  Common. 
Whereas,  its  taking  place  in  the  church  constitntea 
the  very  gU  of  the  suit. 

At  this  vestry  at  Newington  the  mode  of  proceeding 
by  poll  being  demanded,  and  allowed,  much  discossioil 
took  place,  both  before  its  commencement,  and  dur- 
ing its  progress.  Mr.  Hilrcomb,  one  of  the  parishion-*^ 
ers,  addressed  the  chair  upon  some  point.  Mr.  Roffey, 
the  rector's  church-^warden,  standing  at  the  rector^s 
right  hand,  interrupted  Mr.  Hurcoml>^an  altercaticm 
took  place  between  them;  in  the  course  of  which 
one  called  the  other  a  "  coward,**  the  other  retorted 
by  '^  common  informer"-«-a  quarrel  arose ;  and  those 
reproachful  terms  passed,  repeatedly,  between  tliem. 

If  the  view  of  the  Court  in  respect  of  the  law  be 
correct,  both  these  parties  violated  it :  the  offence  of 
one  is  no  justification  of  the  other ;  both  ought  to  have 
abstained,  and  both  are  offenders.  Mr.  Roffey,  him-* 
self  a  church- warden,  was,  by  his  very  ofiBce,  mdre  es- 
pecially bound,  not  only  to  observe  order  and  decoruift 
himself,  but  to  enforce  the  due  observance  of  it  in 
others. 

Upon  Mr.  Hurcomb^s  tase  the  Cotirt  is  not,  at  pre* 
sent,  deciding— he  is  not  a  party  in  this  suit,  but  i9 
examined  as  a  witness  in  it.  Yet  if  there  be  a  suit 
depending  against  him  on  account  of  the  part  he  took 
in  this  transaction,  he  will  act  prudently  in  consider*' 
ing  the  shortest  mode  of  putting  an  end  to  it,  ii 
of  persevering  in  u  hopeless  defence* 
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fint  whichever  of  the  tvro  was  fnost  to  blame— 
Wbichever  was  the  ag^essor^— there  can  be  no  doubt, 
Uptn  :t^e  fact,  that  Mr.  RofFey  has  committed  the  of- 
kacBp  which  is  rendered  penal  by  the  statute^  as  well 
tt  andei^  the  general  law.  If  it  were  material,  it  is 
italed  by  some  of  Mr.  Roffey's  own  witnesses^  that  he 
commenced  the  qnarreh 

This  part  of  the  transaction  alone  might  be  suifi-' 
cieat  to  compel  the  Court  to  pronounce  the  sentence 
pmyed.     Th^  matter  however  did  not  end  here  j  nor 
was  if  the  most  offensive  part  of  what  took  place :  for, 
at  a  lat6r  honr^  in  the  evening,  there  was  »  disturbance 
in  th6  north  aisle  of  the  church,  of  a  still  more  violent, 
character*    Aboift  nine  oVlock  Mr.  Roffey  quitted  his 
ttation  by  the  polling-table^  and  passed  over  into  the 
north  aiste,  down  which  he  was  proceeding  with  his  hat 
hU-an  act  itself  veryindecorous>  especially  considering* 
^h  Reffdjr's  official  character.    Offence  was  naturally 
fa&eia  at  this ;  and  several  persons  cried  out, ''  hats  off; 
"intliisplace^^Shame!  shame  T^  Though  thus  reminded, 
Mr.  Roffey  does  not  appeat  to  have  taken  off  his  hat. 
Mr.  Hurcomb  was  at  this  time  standing  in  the  north 
tide,  and  talking  to  some  persons  in  an  adjoining  pew^ 
Hoffey  passed  him ;   but  before  he  got  to  the  bot- 
tom of  the  church,  apprehending,  as  it  should  seem^ 
that  Hurcomb  had   sard  something  to   him,  he    re-* 
tamed,   and  addressing   Hurcomb,    said,  "What  is 
that  you  say,  Joe?"  at  the  same  time  snapping  his 
fingers  in  his  face.     In  doing  this,  Mr.  Roffey  put  his 
fcand  up  in  iticli  a  manner  as  to  induce  sevei*at  of 
Hie  by-stftnders  to  suppose  that  he  had  struck  Mr.  Hur* 
conib  ;  btit  Mr.  Hurcotob  himself  admits,  in  his  evi- 
dence, that  Roffey  did  not,  actually,  t6uch  hiJi  Aice; 
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1884.  Mr.  Hurcomb  stept  back,  and  lifted  up  hi»  arm  to 
Term.  guard  himself,  and  as  if  to  ward,  off  an  expected 
blow :  in  so  doing  he  pushed'  Mr.  Bofifey ;  but 
Mr.  Roffey's  witnesses  admit,  that  this  was  not  done 
>eith  an  intention  of  striking  him.  A  general  disturb- 
ance immediately  ensues  :  nearly  all  the  persons  in  the 
.church  flock  to  the  place  :  the  constable  is  called  for^ 
and  Roffey,  being  supposed  to  have  struck  Hurcomb, 
is  taken  into  custody  by  the  constable :  he  struggles : 
and,  partly  by  his  own  exertions,  partly  by  the  inter- 
position of  his  friends,  and  partly  by  the  acquiescence 
of  the  constable,  at  length  gets  released  from  custody. 
^  Now  this  undoubtedly  constituted  a  disg^ceful  tumult 
in  the  church,  in  which  the  officer  appointed  to  pre^ 
serve  order  was  himself  a  party.  Possibly  Mr.  Rofii^y 
might  have  acted  under  some  misapprehension  of  what 
Mr.  Hurcomb  had  said  as  he  passed;  but  whether  lie 
apprehended  rightly,  or  wrongly,  he  acted  improperly  . 
in  returning  at  all,  for  the  purpose  of  renewing  the  . 
quarrel  in  that  place.  It  seems  unnecessary  therefore, 
to  examine  very  minutely  which  set  of  witnesses  majf  . 
have  represented  the  circumstances,  in  detail,  with 
most  accuracy.  Nor  is  it  necessary  to  state,  minutelyt  , 
the  subsequent  circumstances :  for  even  after  this  dus- 
turbance  had  subsided,  the  parties  do  not  let  the 
matter  drop  :  the  rector  is  afterwards  obliged  to  quit 
his  place  at  the  polling  table,  in  order  to  go,  and 
insist  upon  Mr.  Roffey's  forbearing  from  all  furthet 
altercation  and  disturbance. 

This  is  a  general  outline  of  the  case  sufficient  to 
compel  the  Court  to  decide  that  the  offence  of  brai^l** 
ing,  charged  in  the  articles,  has  been  proved  agai0^^ 
the  defendant. 


,    IPECtJLIARS   COURt  OF  CANT£RBURT.  ^  lO 

'  The  act  of  parliament  directs,  as  a  punisbmenty 
that  the  offender,  if  a  layihan,  shall  be  suspended  ab 
ingressu  ecclesm^  at  the  discretion  of  the  ordinary. 
Id  these  days  this  mode  of  punishment  may  not,  in  all 
cases^  be  very  appropriate :  but,  in  obedience  to  the 
statute,  I  shall  suspend  the  party  ab  ingressu  ecctesice, 
for.  the  space  of  one  month. 

In  respect  to  costs,  which  in  suits  of  this  nature 
constitute  a  material  part  of  the  consideration,  they 
must,  ander  the  circumstances  of  the  present  proceed- 
ing, follow  almost  as  matter  of  course.  Under  pos- 
nble  circumstances,  costs  may  be  mitigated ;  but  the 
present  case  does  not  afford  grounds  for  such  a  mi- 
tigation. Mr.  Roffey,  from  his  office,  was  specially 
called  upon  to  abstain  and  forbear.  The  proceeding, 
on  the  part  of  the  promoter,  cannot  be  considered  as 
malicious  or  vindictive.  Mr.  Palmer  was  not  engaged 
b  the  brawling,  nor  even  present  upon  the  occasion^ 
In  bringing  the  suit  against  Mr.  Roffey,  he  is  doing  no 
more  than  the  duty  of  his  office  requires  of  him  ;  and 
ihe  manner  was  directed,  and  approved,  by  a  consi- 
derable number  of  parishioners,  who  had  met  in  vestry. 
Perhaps,  if  Mr.  Palmer,  and  the  other  parishion- 
ers, had  directed  proceedings  to  be  instituted  against 
those  persons  generally,  who  should  appear  to  have 
been  the  principal  offenders,  to  whichever  party  in  the 
parish  they  might  happen  to  belong,  they  would  have 
shewn  more  impartiality,  more  real  regard  to  public 
order,  and  less  of  party  feeling,  than  by  a  particular 
selection.  But,  without,  in  this  respect,  examining, 
too  minutely,   the   perfect  correctness  of  their  judg- 

'ment,  so  far   as  regards  the    present  suit  I  do  not 
feel  that  any  sufficient  ground  is  afforded,  to  excu:>e 
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IBM.  the  defendaaty  whp  is  proaounced  to  hi^vQ  i^o«mi|ttei 
2b9R.  ^^^  OjSence  charged,  from  being  }i}^^wise  condenm^ 
in  the  costs  of  4;h^  suit. 
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IN  THE  PREROGATIVE  COURT  OF  CANTERBURY* 


2d  Sessioiu*  SuTKR  V.  CHRISTIE  and  Others. 

(On  Motion.) 

The  Court,  on    X  HIS  was  a  cause  or  business  of  proving  in  solemn 
viu  permit  a  forni  of  law,  the  last  will  and   testament   of   John 
mao,  party  in  Rayner^  deceased,  bearing  date  the  31st  day  of  May^ 
^Sr;p?:  1811,    promoted    by  Mary  Suter,   wife  of    Thomas 
iZiteT^k^  Suter,   (formerly  Rayner,    widow,)  the  relict  of  the 
^^tL^.   said  deceased,  and  sole  executrix  named  in  the  saic 
th?IJS''J»^^^^    will,  against  James  Christie,  the  administrator  (witf 
«stoiiiscMf«.  a  former  will  annexed,  dated  the   23d  day  of  Sep- 
tember, 1809,)  of  the  effects  of  the  said  deceased  ^ 
and,   also,   against   the    three  children    of   the   saic 
deceased,  the  universal   legatees  named  in   the  saic 
former  wilL 

The  usual  decree,  with  intimation^  under  seal  of  tli^ 
Court,  had  been  duly  executed,  and  returned — and 
the  Court  was  now  moved,  on  behalf  of  the  said  Mary 
Suter,  that  it  would  permit  the  said  Mary  Suter  to  ap- 
point  a  proctor  in  the  absence  of  her  husband,  the 
said  Thomas  Sute?*,  in  order  to  her  proceeding  in  the 
said  cause  or  business. 

This  applicc^tion  was  founded  upon  an  affidavit  pf 
the  said  Mary  Suter,  in  which  it  was  stated,  and 
:sworn,   f*  Ihal  her  husband,  the   said  Thomas  Sutor, 


PR£ROOATIV£   COURT   OF   CANTERBURY. 


151 


had  left  this  country  for  the  Cape  of  Good  Hope,        1824. 
deven  years  before ;  since  which  time  she,   the  said        Term. 
Mary  Suter,  had  received  no  pecuniary  assistance  what-      y^^^J' 
ever    from   him^^that  the   said  Thomas  Suter  was  v. 

believed  to  have  taken  up  his  permanent  residence 
at  the  Cape  of  Good  Hope,  without  there  being  any 
probability  of  his  return  to  this  country— and  that 
he  had  refused  to  execute  the  necessary  documents, 
in^hich  had  been  sent  over  to  him  in  the  year  1619, 
for  enabling  his  said  wife  to  proceed  in  the  above 
cause." 

Under  these  circunistances  the  Court  was  pleased 
to  ^*  give  leave  to  the  said  Mary  Suter,  to  appoint  a 
proctor  in  the  absence  of  the  said  Thomas  Suter,  her 
bosband ;  on  giving  such  security  as  the  other  parties 
in  the  cause  might  deem  satisfactory ,  as  to  their 
eosts."  (a) 

(a)  Aecordmghft  a  proetor,  on  the  4tb  SesBion,  brought  in  t 
boody  under  the  hands  and  seals  of  two  persons,  in  the  penal  sum 
of  200/. ;  conditioned  for  the  payment  of  oosts  to  the  extent  of 
I^L,  in  case  the  said  Mary  Suter,  or  Thomas  Suter,  her  hus- 
band, should  thereafter  be  condemned  in  the  costs  of  the  suit-^ 
Tlien  appeared,  personally,  the  said  Mary  Sqter,  and  appointed 
her  proctor;  who,  4Hbse4juently,  propounded  the  last  will  of  the 
deceased^  bearing  date  the  31st  of  May,  1811,  in  a  common  con* 
4idii,  upon  which  witnesses  were  examined ;  and,  on  the  4th  Ses* 
fion  of  Trinity  Term,  the  Court  revoked  the  administration  (with 
the  wiU  annexed,  bearing  date  the  23d  of  September,  1800,)  then 
hefore  granted  to  Mr.  Christie ;  pronounced  for  the  validity  of  the 
latter  will ;  and  decreed  probate  of  the  same  to  the  executriji. 
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^'^^'^^^  Wilkinson  (formerly  Lawes)  v.  GoRDONt 

4lh  Ses&ioo. 

Qn^e  whc-    JuDGMENT. 

c^n'Jtedof''         Sir  John  Nicholl. 

rtS^'of*hta,     ^**®  deceased  in  this  cause,  Frances  Elizabeth  Gof- 

uarriafe  with  ^qq    otherwise  Lawes.  died  in  the  month  of  March* 

his  first  wife,  1820.     Soon   after  her  death,    administration  of  her 

It  IS  9itU  not  • 

competent  to  effects  Avas  Committed  and  granted  to  Thomas  Gor- 

A.,  on  C.  s  ^ 

death,  to  pro-  don  (party  in  the  cause),  as  the  lawful  husband  of  the 
tcrest  as  the  deceased.  The  present  suit  is  in  consequence  of  a  de- 
band  of  c.  in  cree  taken  out,  in  the  month  of  May,  1820,  by  Su- 
Kccicsiasticai  sauua  Matilda  Wilkinson  (formerly  Lawes),  the  other 
ing'the  admi'  p^^rty.  Calling  ou  Mr.  Gordon  to  shew  cause,  why 
her'etf^'tsr  sucli  Icttci's  of  administration  should  not  be  revoked; 
ceed'**in*"8*lich  ^"^  ^^Y  ktters  of  administration  of  all  and  singular 
l^^cwl^.  no?.*^*  ''^^  goods  and  chattels  of  the  deceased,  as  dead  in- 
hu'^^^d^*"*  testate,  without  parent,  and  a  spinster,  should  not  be 
miction  for       committed  and  i*:ranted  to  her,  Wilkinson,  as  the  sis- 

biirainy  plead-  .  ' 

ctj  and  proved,  tcr,  aud  Only  next  of  kin,  of  the  deceased. 

It  is  necessary  that  the  Court  should  state,  in  sub- 
stance, the  proceedings  and  pleadings  in  the  cause, 
with  their  several  dates. 

Gordon's  interest,  as  the  husband,  being  formally 
denied,  was  propounded  in  an  allegation  brought  in 
in  Michaelmas  Term,  1820.  It  pleaded  merely  his 
marriage,  as  "  Thomas  Gordon,  widower,'*  with  the 
deceased,  in  the  parish  church  of  St.  Marylebone,  on 
the  13th  of  September,  1818;  and  their  subsequent 
cohabitation,  as  husband  and  wife,  until  the  death  of 
the  deceased  in  March,  1820.     These  facts  were  ad-^ 
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tnitted  in  the  **  ansrvers^^  and  no  witness  has  been  ^f^^^ 

examined  upon  this  allegation*  '^f^^ 
An  allegation  was  brought  in  on  the  part  of  the 


sister,  in  the  same  Michaelmas  Term.     It  pleaded  the   Wilkikson 
marriage    of  Thomas   Gordon,  then  a  bachelor,  to     Gordow. 
Harriet  Cole,  spinster,  in  the  parish  church  of  Wool- 
wich, in  the  county  of  Kent,   on  the  11th  of  May, 
1809;  and  their  subsequent  cohabitation  at  Woolwich, 
and  **  various  other  places.'*     It  then  pleaded,  in  op- 
podtion^  to  Gordon's  allegation,  that  he,  Gordon,  was 
not  a  widower  at  the  time  of  his  marriage,  de  facto^ 
vith  the  party  deceased  in  the  cause ;  for,  that  Har- 
riet  Gordon,  formerly  Cole,  was  then  living,  and  was 
seen  by  "  divers  persons,'*   subsequent   to    the  said 
pretended   marriage ;    particularly,  in  the  month  of 
March,  1819,  at  Sheerness ;  and,  in  thenionth  of  July, 
1820,    at  Chatham.     [This,  I  must  observe,   is  the 
only  mode  in  which  the   history  of  the  first  wife  is 
traced  out  by  the  sister,  in  her  plea  :  she  only  pleads, 
that  she  cohabited  with  Gordon  at  Woolwich  and 
t>///er  places  J  not  saying  where;  that  she  afterwards 
'separated  from  him,  not  saying  when ;  that  she  was 
seen,  subsequent  to  his  second  marriage,    by   divers 
personSf  not  saying  by  whom — nor  saying,  when  and 
^here,  more  particularly,  than,  that  she  was  so  seen, 
*'at  Sheerness  in  March,  1819,  and  at  Chatham  in  July, 
1820."    It  must  be  obvious  that  it  was  quite  impossible 
for  Gordon  to  negative  these  allegations  j  unless,  by 
tracing  out  the  history  of  his  first  wife,  and  by  proving 
her  death  prior  to  his  second  marriage.]   The  allegation 
then  pleaded  that  Gordon  had,  on  several  occasions 
subsequent  to  his  pretended  marriage  with  Lawes,  ad-< 
mitted  to  "divers  persons"  that  his  first  wife,  to  hiJi 
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1824.  hno^ledge,  was  living  at  the  time:  and  that  he  hod 
Term,  offered  considerable  bribes  to  persons  aware  of  that 
fact,  not  to  give  evidence  against  him  in  the  event  of 
his  trial  for  bigamy.  X^astly  it  pleaded,  that  Grordon 
was  actually  indicted  for  bigamy  at  the  Old  Bailey 
Sessions,  in  the  month  of  October,  1820,  by  reason 
of  his  marriage  with  Lawes,  living  his  first  wife ;  and 
that  he  was  convicted  of  that  offence  :  it  exhibited,  in 
supply  of  proof,  a  copy  of  the  record  of  that  convic-i 
tion;  and  it  concluded  by  alleging  the  deceased  to 
have  died  intestate,  and  a  spinster. 

Of  this  allegation,  upon  which  six  witnesses  have 
been  examined,  I  will  only,  at  present,  say,  that  i1 
puts  the  facts  of  the  first  and  second  marriage,  di- 
rectly, in  plea,  and  at  issue.  It  does  not  intimate,  by 
any  means,  that  the  sister  rested  for  proof  of  her  case, 
upon  pleading,  and  producing  a  copy  of  the  record 
of,  6ordon*s  conviction  (a)  for  bigamy;  although  i( 
made  a  part  of  her  case. 

In  reply  to  this  allegation  of  the  sister,  it  wai 
pleaded  by  Gordon  (in  Michaelmas  Term,  1821) 
that  his  first  wife  deserted  him  soon  after  the  marriage 
and  became  a  common  prostitute  ;  that,  some  time  it 
1815,  she  was  admitted  into  St.  Thomas  s  Hospita 
as  '^  Mary  White  ;*'  under  which  assumed  name  she 
had  passed  for  some  years  preceding,  during  Gordon's 
absence  from  England ;  and  that  she  died,  on  the  Sth 
of  July,  1815,  in  that  hospital,  and  was  buried,  as 
"  Mary  White,'*  in  the  burial  ground  belonging  to 
it.  It  further  pleaded,  that  the  indictment  for  bigamy, 
articulate,   was   preferred   bif  Wilkinson ;    ^nd   thats 

(a)  Difilering  in  this  respect,  it  is  to  be  observed  from  the  libel  ia 
tbe  cjAuse  of  J^r^ipl^j  v»  IBromlcj,  vide  tiote(c)i  page  ioB,  posi^ 
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previous  to  the  trial  of  that  indictment  (though  sub*  1824. 
sequent,  it  is  to  be  observed,  to  the  commencement  of  j^^ 
this  cause)  she,  Wilkinson,  had  caused  hand-bills  to  v^^-v^^ 
be  printed  and  circulated  (one  of  which  printed  hand-  WiLwutow 
bills  it  exhibited,  in  supply  of  proof)  offering  a  reward  ^<»"*®''- 
of  thirty  guineas  to  any  person  who  could  prove  that 
Harriet  Gordon,  formerly  Cole,  was  living  on  the 
14th  of  September,  1818,  when  Gordon  was  married 
to  his  late  wife,  the  deceased  in  the  cause.  It  further 
pleaded,  that  Gordon,  subsequent  to  his  conviction 
for  bigamy  articulate,  had  received  his  majesty!s  free 
pardon,  and  it  also  exhibited  a  copy  of  the  original 
warrant  of  pardon,  in  supply  of  proof  of  that  fact. 
Lastly  it  pleaded,  that  the  property  of  the  deceased, 
in  virtue  of  a  settlement  made  before  her  marriage, 
was  secured  to  Gordon  in  case  of  his  surviving  her ; 
but  that  the  deceased,  having  been  taunted  by  her 
sister,  then  Lawes,  but  now  Wilkinson  (party  in  the 
cause),  as  not  the  lawful  wife  of  Gordon ;  and  being 
anxious  to  secure  her  property  to  him  at  all  events, 
and  under  any  circumstances  ;  had  made  and  executed 
a  will  in  duplicate,  or  rather  two  wills  of  precisely 
the  same  tenor  and  effect,  in  the  months  of  June  and 
Jaly,  1820;  the  one  part,  or  one  of  the  two  wills 
being  signed  Frances  Elizabeth  Goixion,  and  the  other, 
.Frances  Elizabeth  Lawes,  spinster,  her  maiden  name ; 
ivhereby  she  appointed  Gordon  her  sole  executor  and 
universal  legatee :  and  the  allegation  concluded  by 
pleading  and  propounding  this  will,  or  these  wills,  in 
the  usual  form.  Upon  this  allegation,  and  certain 
additional  articles,  pleading  merely  the  deatln  cha* 
racter,   and  hand-writing,   of  one  of  the    two   sub* 
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Cases  determined  in  the 


1M4.      scribed  witne<«ses  to  the  will,  thirteen  witnesses  haVe 

Easter       -  , 

•Term.       been  examined. 


To  this  a^in,  it  Was  replied  on  the  part  of  the 
r.  sister,  Mrs.  Wilkinson,  that  the  deceased,  even  prior 


OoBDoir* 


to  her  marriage  with  Gordon  in  1818,  had  been  at- 
tacked by  paralysis,  in  consequence  of  which  she 
labotifed  under  considerable  mental  debility;  that, 
subsequent  to  her  marriage,  she  became  more  and 
Ynore  deranged  (of  which  fact  the  allegation  purports 
to  furnish  many  specific  instances) ;  thatf  from  the 
latter  part  of  1818,  tilt  her  death,  she  was  in  the 
custody  of,  and  extremely  ill  used  by,  Gordon ;  and 
'  Ikat,  at  the  time  of  the  pretended  execution  of  the 
will  propounded  by  Gordon,  she  was  of  unsound 
mind,  memory,  and  understanding. 

Ten  witnesses  have  been  examined  on  this  allega- 
tion, which  was  brought  in  in  Easter  Term,  1822: 
and  to  this  again  it  has  been  finally  replied,  on  Gor- 
tlon's  part,  to  the  effect,  that  the  deceased  was  a  per- 
son, at'  all  times,  of  unimpaired  capacity;  and  that 
she  was  uniformly  treated  by  Gordon  with  conjugal 
affection.' 

Such  is  the  substance  of  the  proceedings,  and  plead- 
ings ;  from  which  it  appears,  that  the  case  before  the 
Court  has  a  double  aspect.  So  far  as  respects  the 
question,  whether  Gordon  is  entitled  to  the  property 
of  the  deceased,  as  dead  intestate  in  law,  it  is  an 
interest  cause ;  jind,  Gordon,  in  the  event  of  the  de- 
ceased's intestacy,  must  prove  himself  to  have  been 
the  lawful  husband  of  the  deceased,'  in  order  to  sus- 
tain his  claim.  In  the  other  event,  that  fact  is  im- 
material— for  Gordon,  under  the  will  is  equally  en- 
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pitied  to  her  whole  property,  whether  he  has  sacceeded  1824. 
in  proving  himself  to  have  been  the  lawful  husband  f^rm. 
of  the  deceased,  or  whether  he  has  failed. 

I  must  here  observe,   however,   that,   the  first  of 
these  questions  being  determined  in  favor  of  Gordon, 
he  has  clearly  no  need  to  resort  to  the  will :  for,  as  a 
feme  covert,  the  deceased  could  only  die  intestate  in 
law.    And  this,  I  think,  sufficiently  accounts  for  the 
late  period  at  which  the  will  is  said  to  have  been  pro- 
duced in  the  cause ;  and  which  has  been  tnuch  observed 
upon  in  the  arg^ument.  It  was  not  incumbent  on  Gor- 
don to  produce  this  will  until  after  his  conviction  for 
bigamy  had  been  pleaded,  and  the  sister  had  alleged 
the  deceased  to  have  died  intestate,  and  a  spinster — a 
circumstance  which,  I  think,  sufficiently  removes  any 
objection  to  its  validity,  as  to  be  deduced  from  its, 
alleged,  late  production.     Besides,  the  genuineness  of 
this  will  is  not  questioned ;  it  is  admitted  to  ha,ve  been 
actually  executed  by  the  deceased  at  the  time  when  it 
bears  date :  it  is  only  objected  to  on  the  ground  of 
the  deceased's  incapacity  at  that  time.     Under  these 
circumstances,  I  am  of  opinion,  that  the  time  at  which 
this  will  was  produced  has  no  tendency  to  impeach  the 
fairness  of  this  part  of  the  transaction. 

The  first,  then,  if  not  the  principal  question  is,  did 
the  deceased,  Gordon,  or  Lawes,  die  a  wife  or  a  spin- 
ster? 

_  ft 

A  fact  of  marriage  between  the  deceased  and  Gor<- 
don  is  Emitted.  Consequently,  the  legal  presumption, 
according  to  a  well  known  maxim,  is  in  favor  of  its 
validity,  which  it  rests  with  the  sister,  who  calls  it 
in  question,  to  impeach.  And  this  she  is  said  to  have 
done,  not  merely  primd  facie^  but  conclusively,   by 
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ia24.  producing  a  copy  of  the  record  of  Gordon^s  convic- 
Tirm^  tion  (or  bigamy :  this  is  said  to  bare  impeached  the 
validity  of  the  second  marriage,  conclusiveljff  so  that 
the  Court  is  estopped  from  further  inquiry  into  this  part 
aouoir.    ofthecase. 

To  sustain  this  position  it  has  been  ai^ed,  in  the 
first  place,  that,  according  to  the  rule  laid  down  in 
Searle's  case,  **  felonies,  whereof  parties  hav^  been 
convicted,  are  not  re-examinable  in  other  Courts.'* 
Now  that  this  is  true,  sub  modOy  not  only  of  felonies,  but 
also  (at  least,  of  one  species)  of  misdemeanors,  may  be 
admitted  on  the  authority  of  Searle's  case  {a)  ;  on  that 
of  Boyle  (b)  j  <rti  the  case  of  Sir  George  Bromley  (c)  t 

(a)  Hob.  121.  ib.  28a 

(b)  3  Mod.  164.    Comb.  72. 

(c)  Delegates,  1793.  This,  in  (Le  first  instance,  was  a  suit 
btdttght  by  Dluone  Esther  Bromlej,  against  her  husband  Sir  George 
Brtltnley,  baronet,  for  a  separation  i  wtemi  et  thoro^  as  bjr  relisoa 
of  mmxtarat  practices  committed  by  the  hnsband,  in  the  Consign 
tory  Court  of  the  Lord  Arehbishop  of  York.  The  libel  filed  m 
that  Court,  afler  pleading  the  marriage  and  cohabitation,  &c.  of 
the  parties  in  the  usual  form,  merely  pleaded,  that  the  defendant 
bad  actually  been  conTicted  of  an  assault  upon  one  George  StiffV 
iridi  intent  to  commit  the  offence  in  question,  at  the  assizes  for  the 
county  of  Nottingham,  held  at  Nottingham,  in  the  year  1790,  anA 
sentenced  to  two  year's  imprisonment  in  Nottingham  Gaol— ex* 
hibiting,  at  the  same  time,  in  supply  of  proof,  a  oertain  paper 
wrifing,  alleged  to  be,  and  contain,  a  true  copy  of  the  record  of 
that  conviction.  Her  ladyship  appealed,  from  the  rejection  of  this 
libel  and  exhibit  by  the  Court  at  York,  to  the  High  Court  of 
Delegates,  which  retersed  the  sentence  appealed  from,  and  acT- 
mitted  the  libel  to  proof-^and  iTubsequently  pf^nounced  for  1h^ 
divproe  as  prayed  by  her  ladyship — wha  afterwards  procured  an 
act  of  parliament  dissohing  the  marriage. 

It  is  to  be  observed,  however,  that  the  rejection  of  this  libel  by 
the  Court  at  York,  did  not  proceed  upon  any  supposed  impro- 
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Hnd  on  the  authorityi  probably,  of  some  other  cases.       1824. 
Bat  the  suit  in  which  the  verdict  of  conviction  was       y^^'^ 
deemed  conclusive  in  each  of  those  cases,  was  this :      n-^/-^ 
it  was  a  PtiRSONAi.  suit,  founded  iMMfiDiAT:EtY,   ^'^'''l^*®" 
upon  that  offence  of  which  the  defendant  (the  patty     Gordon. 
proceeded  Against)  had  so  been  convicted.    Con- 
sequently^  none  of  those  cases  are  in  point  to  the 
▼erdict  being*  even  admissible  evidence,  much  more 
to  its   being  conclusive  evidence,   in  a  civil    cause 
upon  a  mere   question  of  property   between  plain- 
tiff and  defendant :  which  is  the  character  of  the  pre- 
sent suit 

priety  in  the  structure  of  the  libel;  or  npcm  any  supposed  lie^^es- 
sity  that  the  practices  in  question  should  be  specifically  pleaded 
in  the  libel,  in  order  to  their  being  proved  in  that  Coort,  in 
addition  to  its  pleadiog  the  conviction,  and  exhibiting  a  copy  of 
the  record.    It  proceeded  upon  a  misconception  (as  it  now  seems) 
with  respect  to  the  snfficiency  of  a  mere  attempt  to  commit,  &c« 
to  found  a  sentence  to  the  effeet  of  that  prayed  by  Lady  Bromley^ 
So  in  the  case  of  Ellenthorp  v.  Myers  and  Moss*,  cited  in 
argument  by  the  counsel  for  the  snter  in  support  of  their  position 
as  to  the  verdict  being  conclusive  evidence,  (but  with  little  effect,  this 
last  being  a  criminat  proceeding)  the  articles  merely  pleaded  the 
defendant's  conviction  of  an  assault^  trith  intent  to  commit,  &e.  and 
exhibited  a  copy  of  the  record }  as  the  libel  pleaded  and  exhibited 
in  the  adbsequent  case  of  Bromley  «•  Bromley.    This  latter  pro^ 
ceeding,  that  of  Ellenthorp  v.  Myers  and  Moss,  was  also  a  cause 
depending,  in  the  first  instancoi  in  the  Consistory  Court  of  York^ 
and  was  described  as — "  The  office  of  the  Judge,  promoted  by 
Myers  and  Moss,  churchwardens  of  Tfeston,  in  the  county  and 
diocese  of  York,  against  Ellenthorp  thetlcar,  foi^  correction  of 
his  manners,  &e.  especially  in  respect  of  his  having  been  convicted 
of  an  assault  upon,  &c.  with  intent  to  comntxC,  &c/*  in  order  ta 
his,  the  said  Ellenthorp's,  ^  depnvaiUm:* 


^  In  the  High  Court  of  Delegates,  1773« 
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The  maxim  principally,  however,  relied  upon  in 
support  of  the  position  contended  for  on  the  part  of  the 
sister  is  that  laid  down  by  Mr.  Justice  Buller,  in  his 
Law  of  Nisi  Prius^  viz.  <*  that  a  conviction  in  a  Court 
of  criminal  jurisdiction  (generally)  is  conclusive  evi- 
dence of  the  fact,  if  it  afterwards  come,  collaterally,  in 
controversy,  in  a  Court  of  civi/ jurisdictiou.'*(^)  But, 
if  this  be  the  rule,  at  all,  it  is  subject  ta  many  limi* 
tations ;  nor  does  the  case  of  Boyle  v.  Boyle,  to  whiqb 
the  Court  has  just  referred,  cited  by  Mr.  Justice  Buller 
in  support  of  his  maxim,  by  any  means  bear  it  out,  as 
a  general  position.  On  the  contrary,  the  doubt  seems 
rather  to  have  been — it  has  often  been  gravely  ques- 
tioned {by — whether  verdicts  which  have  been  given  in 
criminal  proceedings  can  be  admitted  in  evidence  in 
civil  causes,  of  this  description,  at  all :  because,  the 
parties  are  not  the  same  in  the  civil  suit,  as  in  the 
criminal  cause,  where  the  king  is  always^  at  least 
technically,  and  nominally,  the  prosecutor;  and  be- 
cause, the  party  in  the  civil  suit,  on  whose  behalf 
the  evidence  is  supposed  to  be  offered,  might  have 
been  a  witness  on  the  criminal  prosecution.  If,  in- 
deed, the  conviction  were  really  upon  the  evidence 
of  a  party  interested  in  the  civil  action,  to  admit 
the  record  of  x^onviction  to  be  given  in  evidence  at 
allf  would  be  in  the  teeth  of  that  salutary  niaxim^ 
which  prohibits  parties  to  suitjs  from  giving  evidence 
for  themselves.  Non  constat,  but  that  the  sister  was 
a  witness  upon  the    trial  of    this  indictment:    sh^ 


(a)  Bailer's  Nisi  Prias,  7th  edit  245. 

(b)  As  in  Hilljard  v.  Grantham*  cited  hj  Lord  Hardwicke  ia 
Brownsword  V.  Edwards,  2Ves.  246;and  in  Gibson  v.  M'Cartj. 
Rep.  temp.  Hardw.  311 ;  and  in  Hathaway  v,  Barrow,  1  Campb. 
151.    See  PbiUips  on  Evidence,  256.  260. 


OoaDOif. 


PREROGATIVE   COURT    OF  CANTERBURY..  161 

is  not  proved  not  to  have  been.    So  again  it  might  very       18-24. 
reasonably  be  questioned  M^hether  the  verdict  should  be       Term. 
admitted  in  evidence  at  all,  where,  as  in  this  instance,      ^-^^^'^ 
the  cnmmal  proceeding  had  been  pretty  clearly  msti-     ^  r. 
tnted  onlj/  to  make  use  of  that  verdict,  in  case  of  the 
conviction  of  the  party  proceeded  against,  in  the  civil 
suit. 

Crenerally  speaking,  however,  I  apprehend  the  true 
role  to  be,  that  a  record  of  conviction  is  evidence  of 
the  same  fact  in  a  civil  cause,  only  that  it  is  not  con^ 
elusive  evidence.     This  is  the  rule  to  be  collected  from 
the  following  case,  as  cited  by  Chief  Baron  6ilbert(a), 
and  which  appears  to  me,  in  principle,  hardly  distin- 
guishable from  the  present.    <<  If  a  man  has  two  wives, 
and  be  thereof  convicted,  and  dies,  and  the  second 
wife  claims  dower,  the  verdict  and  conviction  cannot 
,be  given  (i.  e.  conclusively  given)  in  evidence,  but,  in 
^this  case,  the  writ  must  go  to  the  bishop  :  for  whether 
the^'marriage  be  lawful  or  not  is  the  point  in  contro- 
versy, and  th^t  is  of  ecclesiastical  jurisdiction,  and  is 
not  to  be  decided  at  common  law.     But  the  verdict 
may  be  made  an  exhibit  in  the  cause  before  the  bishop, 
to  induce  him  to  believe  there  was  a  former  marriage."" 
Such,  then,  I  apprehend  to  be  the  true  rule,  gene- 
rally speaking.     And  if  there  ever  was  a  case  of  this 
description,  in  which  the  record  of  conviction  ought 
^  Tioi  to  be  deemed  conclusive  evidence  to  the  commis- 
•  sion  of  the  fact  by  the  party  against  whom  it  is  pleaded, 
^  it  seems  to  me  to  be  the  present,  for  several  reasons. 

In  the  first  place,  it  clearly  appears  tliat  the  case  on 
4he- trial  was  su^ined  by  the  single  testimony  of  Nelly 


* 
1  ■  / . 


(a)  Law  of  EYidanc«,  93>  34.] 
VOL.  II.  L 
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1l824.       Baker,  (a  witness  who  came  forward,  in  consequence' 
j^^      of  an  advertisement,  offering  thirty  goineas  for  evi- 


dence to  convict  the  party)  as  to  identity ,  viz.  as  to 
WiiKiMsoii  ^iietjier  a  woman  who  had  cohabited  for  several  years 
Ck>£DON.  ^*^}^  ^  person  named  Owens,  a  seaman,  at  one  time,r 
on  board  his  majesty *s  ship  the  Cadmus,^  was,  as  she. 
Baker,  deposed,  the  identical  Harriet  Grordon,  form- 
erly Cole,  Gordon's  first  wife,  on  which  the  coavic* 
tion  proceeded.  All  that  Johnson  (another  witness) 
deposed,  in  corroboration  of  Baker,  was,  that  the 
woman  who  had  so  cohabited  with  Owens,  was  living 
in  1819,  and  1820-^e  only  knew  her  to  be  Harriet 
Gordon,  formerly  Cole,  from  Baker's  information. 
And  how  was  Gordon  to  defend  himself  against  Ba- 
ker's evidence  ?  It  could  only  be  by  proving  his  first 
wife,  of  whom  it  is  dear  that  he  knew  nothing,  as  of 
his  own  knozvledger  subsequent  to  the  year  1812,  ta 
have  been  dead  at  the  time  of  his  second  marriage  in 
1818.  This  he  seems  indeed  to  have  attempted—he 
seems,  at  the  time  of  his  trial,  to  have  had  some  clue 
to  the  fact  (if  it  be)  of  her  having  assumed  the 
names  of  Mary  White,  and  having  died  in  St.  Tho- 
mas's Hospital  in  1815  :  for  a  woman  named  Cowen, 
deposed  to  that  effect  on  the  trial ;  it  being  also  proved 
on  the  trial,  that  Mary  White,  or  a  female  passing  by 
these  names,  actually  died  in  St.  Thomases  Hospital 
in  July,  1815.  But  Cowen's  evidence  (which  went 
to  a  single  interview  with  Gordon,  formerly  Cole,  thett 
passing,  as  she  deposed,  by  the  names  of  Mary  White, 
in  1815,  just  prior  to  her  alleged  admission  into 
St.  Thomas^^s  Hospital)  obtained  less  credence,  with 
the  Jury,  than  the  more  circumstantial  evidence  of 
Baker :  the  rather,  it  should  seem,  as  ^a  woman,  named 
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Millin^oiiy   produced  to  the  same  fact  with  Gowen,      1824. 
was  discredited  from  her  bad  character,  and,  very  pro-      Term^ 
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hahlyf  was  deposing  falsely  on  the  trial.  Her  very  pro- 
duction. Indeed,  to  that  fact  seems,  not  only  to  have 
neutralized  Cowen^s  evidence }  but  to  have  given  an  ^^"»®»* 
unfavorable  dolour^'  in  the  ey^s  of  the  Jury,  to  Gor-^ 
don*s  whole  case.  Still,  however,  Gordon,  in  effect, 
was  convicted  upon  the  testimony  of  a  single  witness, 
brought  forward  in  consequence  of  the  advertisement^ 
to  which  I  h^ve  alluded^  put  in  circulation  by  the  real 
prosecutrix^  the  party  in  this  snU:  who^  plainly,  in- 
dieted^  and  procured  the  conviction  of  Gordon,  in  or- 
der to  avail  het^self  pf  the  effect,  be  it  what  it  mighty 
of  that  conviction,  iii  this  Court ;  where  a  cause  solely 
dependant  (or!  then  supposed  to  be)  on  the  same  fact 
was  actuaUyr  in .  progress.  .  This  conduct  on  the  sister's 
part  the  Court  will  observe  upon,  presently-^^whether 
theise  circumstances,  namely,  Baker's-  coming  forward 
in  consequence  of  this  hand-bill^  &c*  appeared  on  the 
trial  at  the  Old  Bailey,  I  am  not  aware: 

In  the  next  place,  I  am  to  remember,  that  the  party 
convict,  in  this  instance^  is  pleaded^  and  proved,  to  have 
actually  received' his  majesty's  free  pardon,  a  circum- 
stance which  materially  lessens  the  effect  of  that  con<- 
viction,  whatever  it  might  otherwise  have  been,  in  the 
cause.  For  it  is  notorious  th^t  the  piferogative  of  par- 
don reserved  to  the  chief  magistrate  is  never  exercised 
indiscriminately  or  capriciously-^thatthe  crown  never 
interposes  but  upon  just  grounds  aftev-all  due  atten^^ 
tion  to  the  merits  and  circdmstanec^i  of  the^  case.  It 
lias,  been  aitguisd  that  the  '^i- f&rfeiture'^  ennires  not* 
inthstanding  the  pardon..    So  it  does  ;  buttlie  crown 

L  a 
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18?4.      is  obviously  disposed  to  take  no  benefit  of  the  foi^ 

j^^      fdture. 

Nor  does  a  circumstance,  on  the  other  hand,  which 
has  been  strongly  insisted  upon,  tend  much  to  fortify  the 
effect  of  the  verdict,  so  weakened  and  derogated  from^ 
as  I  have  just  said,  by  the  pardon.  It  is  pleaded^ 
and^  I  think,  proved,  that  Gordon,  prior  to  the  trial, 
did  attempt  to  bribe  some  ef  the  proposed  wit- 
Besses,  or,  as  it  is  termed,  to  buy  off  evidence*  This^ 
however,  though  a  highly  imprc^f  act^  does  not,  as 
-contended,  necessarily  infer  any  consciousuess  of  guilt 
^n  his  part.  The  offence  charged  was  one  of  which, 
however  intentionally  innocent,  he  mig^t,  in  Jact, 
have  been  guilty.  The  first  wife  might  have  been 
living  in  1818,  though  he  had  supposed  her  to  be  dead« 
Under  these  circumstances,  that  Gordon,  a  sea-iaring 
nanr  naturally  under  greeA  alarm  at  the  charge,  should 
act  as  imputed  to  him,  is  a  circumstance,  which, 
blameable  as  it  is,  is  quite  consistent  with  the  death  of 
the  first  wife  prior  to  the  second  marriage.  As  for  his 
''  admissions'*  (pleaded)  **  to  divers  persons'^  that  he 
^*  knew  of  his  first  wife  being  alive  at  the  time  of  his 
wcond  marriagie/'  not  one  of  these  <^  divers  persons'^ 
Jias  been  produced  who  speaks  to  them  ;.  so  that 
these  allegations  themselves,  at  best,  are  good  for 
nothing. 

In  proof  of  one  thinjg  the  verdict  is  clearly  good, 
•vjiz.  that  Baker  was  believed,  and  that  Cowen  was 
disbelieved,  by  the  Jury.  But  the  case  now  stands 
upon  other  evidence ;  so  that  the  Court's  arriving  at  a 
different  conclusion,  is  no  impeachment  of  the  finding 
lof  the  Jury.    Baker,  jndeed,.«s  I  shall  presently  sbow^ 
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-IS  Still  in  effect  the  single  witness  ^as  to  this  part  of  the       18S4. 
•case,  on  the  one  side.     But  Gowen's  testimony,!  which     ;  Tenn. 


stood  alone  at  the  Old  Bailey,  is  Aere  fortified  and  con- 
finned  by  the  testimony  of  two  other  witnesses:  and  «. 

which  pntis  the.  -case  that  she  failed  to  sustain  at  the 
Old  Bailey,  nearly,  I  think,  above  all  suspicion  as  stands 
upon  the  evidence  w  this  CJourt.  And  the  Court,  I 
am  of  opinion,  is  at  fall  liberty  to  look  in^  that  evir 
dence,  notwithstanding  the  verdict. 

The  sister,  of  course,  undertook  to  prove  the  case 
which  she  has  set  up  in  plea;  nor  will  it  be  denied 
that  she  has  bad  ample  opportunities  of  redeeming  her 
pledge,  if  it  was  capable  of  being  redeemed.  Up  to 
this  time,  however,  the  sister's  case,  in  this  part  of  it, 
as  already  hinted,  still  rests,  in  effect,  upon  the  single 
testimony  of  this  woman,  Baker. 

Now  was  the  evidence  of  Baker  diffictdt  of  corrobo- 
ration, had  ike  fact  upon  which  this  part  of  the  case 
turns  really  been,  that  'a  female  who  cohabited  for 
several  years  with  this  Owens,  and  who,  confessedly, 
was  living  years  subsecp>ent  to  Gordon's  second  mar«- 
Tiage,  was  the  identical  Harriet  Gordon,  formerly  Cole, 
his  first  wife?  It  was  the  very  contrary  of  this.  What 
4s  the  history  of  Cole,  the  first  wife,  as  given  by  Baker 
lierself?  It  is  this— -<<  that  she  became  acquainted 
withOordon  and  his  wife,  in,  or  about,  the  years  1808 
and  1809,  at  Sheemess;  where  she,  B^ker,  was  then 
lodging,  at  the  house  of  a  person  named  Doding,  who 
was  cook  on  boa:rd'  his  majesty's  ship  the  Heroine 
(thentofore  called  the  Venus),  of  which  ship  Gordon 
'  was  the  gunner;  tkat  Gordon  was  a  married  man, 
and  lived  on  board  the  said  ship,  but  used  to  cooie  on 
shore  there  very  often,  almost  daily,  with  his  wife; 
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1824.  jabd  that  deponent,  by  frtgucnihf  seeing  diem  A  thai 
2^  time  ^the  said  ship,  at  that  time,  lying)  at  Sbeernen, 
became  toell  acquainted  with  the  said  Thomas  aad 
Harriet  Gordon/'  Gordon,  then,  formerly  Cde,  the 
first  wife,  according  jto  this  evidence,  mu^t  have  been 
a  person  wdl  known  at  gheemess ;  ^»^  indeed,  also 
appears  from  other  evidence  in  the  caqse.  l^nt  m,  it 
likewise  appears,  from  the  evidence  of  this  same  Baker, 
from  that  of  Johnson,  from  the  evidence  of  Davi^,  and 
that  of  other  witnesses,  must  have  been  the  female  who 
long  cohabited  with  Owens.  And  yet  the  identic  of  this 
female  with  Cole,  and  consequently  the  sister's  wholei 
case  is  left  to  depend  on  the  single  evidence  of  Baker, 
Johnson,  hcre^  as  at  the  Old  Bailey,  only  proves^  thi^ 
this  female  was  living  in  1819  and  1820;  of  her  idea<* 
tity  with  Cole  he  stijl,  as  before,  knows  nothing,  but 
from  Baker's  information.  Had  such  been  the  fact, 
there  could,  I  think,  have  been  no  dearth  of  witnesses 
to  prove  it.  One  of  the  sister's  witnesses  (a  witness  on 
her  first  allegation)  is  a  woman  pamed  Shott.  Shott 
and  her  husband  were  keeping  a  public-house  at  Wool- 
wich in  1809,  and  there  became  acquainted  with  Gor- 
don, who  introduced  Cole  to  this  deponent,  prior  to 
his  marriage  with  her;  they  were  actually  married 
from  the  house  of  this  deponent,  to  which  they  re- 
turned after  the  ceremony,  and  at  which  they  cohabited 
on  the  wedding  nights  The  witness,  Shott,  then,  could 
have  clearly  identified  this  female  as  Cole,  had  she 
really  been  Cole,  Now  it  appears  by  her  answers  to 
an  intern^tory  that  Shott  actually  accompanied  the 
sister  to  Sheerness,  and  Chatham,  at  the  time  the  hand^ 
hills  were  distributed,  at^  and  about,  which  very,  time, 
as  deposed  by  Johnson,  the  female  whom  Baker  as- 
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•serted  to  be  Cole,  w^is  seen,  by  that  witness,  at  Chat-  i?^' 

ham.     Now  Shott  could  have  deposed  to  her  identity  Thrm. 

with  Cole^  .upou  her  own  knowledge;  and  so  have  J^""^^ 

fortified  Bal^e^s  evidence,  not  as  Johnson  does,  which,  «• 

GoiiDoif* 

is  really  no  corroboration,  but  in  truth  and  substance^ 
And,  yet  oif  any  attenqpt  to  confront.  Shott  with  this 
female  there  is  i^  vestige  in  the  ^ase* 

But  how  again  does  this  single  witness.  Baker,  stand 
before  the  Court  in  point  of  credit  ?.  In  the  first  place, 
she  is  a  witness  brought  in  by  an  jadvertisement,  in* 
timating,  that  whoever  will  deposa  to  a  certain  fact, 
shall  entitle  himself  to  a  reward  ci  ttnrty  guineas* 
Had  the  sisfter  ^ttempted^  by  these  means,  to  prove 
evidence  in  this  cause,  immediately f  and  in  the  first 
instance;  I  am  warranted  by  the  case  of  Pool  v. 
Sacheverell  (a),  to,  which  I  bav/^  i^Bferred  by  counsel, 

(a)  The  case  of  Pool  %  SachOTTMnel,  ia  sabstaace,  was  this*  It 
was  Uie  case  of  a  motion  for  the  commitment  of  a  partj  who  had 
]mt  forth  an  advertisement  in  the  j^oblie  prints,  that  whoever 
wonid  discover  and  make  legal  proof  against  a  marriage,  in  qoes^ 
tion  in  a  snit  then  depending  in  tbe^C^onrt,  (the  Court  of  Chan- 
cery) should  have  lOOf.  reward.  The  motion  being  made  before 
the  Lord  Cb^ncell^  (Parker),  it  wan  adjonmed  by  him  to  the  next 
«eal,  when  he  pjronoonced  his  ofinioii  (in  sabstance,  as  follows), 
with  great  iokmrntym  ... 

This  tends  to  the  snboming  ojf  witnesses;  is  very  dangerous  a 
and  not  opily  greatly  qriminal,  bot  is  a  contempt  of  the  Coort^ 
bebg  a  meansrpf  preventing  justj^.  in  a  cause  now  depending—^ 
and  as  the  Court  may,  so  in  jnstiee  it  ought,  to  punish  this 
proceeding* 

It  has  been  objected,  that  nothing  has  been  done  in  consequence 
cf  this  advertisemeiit :  that  no  witness  has  come  in* 

Resp.  It  does  not  appear  but.  that  some  person  would  come  in 
were  this  not  discouraged :  however,  the  person  ^moved  against 
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•  •  •  '  . 

1824.       ib  saying  that  it  would  have  been  a  proceeding  on  ber 
'^^^^      part,  highly  criminal,  amounting',  itself ^  to  a  contempt 
v^v^  ,   of  the  Court :  and  it  may  be  safely  left  with  every  one 
WjLKiifsoN    ^^  himself  to  determine  whether  the  transaction  in 
OoRooM.     question  is  much  alleviated,  at  least  in  point  of  moral 
guilt,  by  the  circuitous  course  which  has  been  adopt- 
ed of  producing  her  evidence  to  this  Court,  upon  the 
present  occasion.     But  I  am  principally  considering 
the  circumstance  as  it  affects  the  credit  of  Baker— « 
and   it  is   cleariy  a  circumstance  which,  in  my  judg- 
ment, renders  Baker,  at  least,  no  entire  witness  in 

•  •    • 

has  done  his  part,  and  if  not  saccessful,  is  still  not  l^e  leM 
criminal. 

Obj.  This  18  not  an  oBer  to  any  particular  person. 

Resp.  It  is  the  more  toriniinal,  as  it  may  corrupt  more.  This 
adfertisement  will  oome  to  all  persons,  to  rogues  as  weH  as  to 
honest  men — and  it  is  a  strange  waji  of  arguing  to  say  that  offering 
a  ire  ward  to  one  witness  is  eriminal,  but  Uiat  offering  it  to  more 
than  one'  is  not  so. 

Obj.  A  penom  comiMg  in  far  tvcA  a  reward  is  mo  witness,  Jar  kisit 
iestimony  maul  be  rqe^ed. 

•Resp,  It  is  so  of  every  witness  suborned  or  brUted — ^he  is  no 
witness,  if  you  prove  him  bribed.  • 

It  is  a  reproach  to  the  justice  of  the  nation,  and  an  iiisufferable 
thing,  to  make  a  public  offer  in  print,  to  procure  evidence ;  and  is 
tantamount  to  saying  that  such  persons  as  will  aome  in  and  swear^ 
or  procure  others  to  swear,  such  a  thing,  shall  have  1001^  reward ; 
and  this  in  a  cause  now  depending  here.  If  100/.  is  to  be  allowed, 
the  same  reason  will  hold  as  to  allowing  600/.  or  1000/.  And 
though  the  intention  of  the  person  so  advertising  may  be  innocent 
(and  I,  >  knowing  the  man,  Mr.  Pool,  believe  it  was  so  in  this 
instance),  yet  the  justice  of  the  Court,  nay,  the  justice  of  the 
nation,  being  concerned  in  so  public  a  case,  I  cannot  dismiss  the 
piirty,  though  his  counsel  offer  to  pay  costs  to  the  other  party ; 
but  in  justice  and  for  example's  sake,  he  must  stand  committed*. 
1  P.  Wms.  6758. 
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ihe  cause,  whatever  might  be  its  effect  upon  her  tes*      .  1824. 

timony  at  the  Old  Bailey,  on  the  trial  for  bigamy,       Ten»^ 

which  this  Court  does    not  presume   to  determine. 

Here,  however,  at  least,  in  my  judgment,  it  renders 

her  no  entire  witness — she  is,  at  leas^,  a  witness  open     ^o«»o"* 

to  suspicion;  and  requiring  to  be  corroborated,  as 

upon  this  ground  only. 

But,  further,  an  exceptive  allegation  has  been  given 
to  Baker's  evidence,  after  publication — ^pleading,  that 
the  female  who  cohabited  with  Owens,  as  deposed  by 
Baker,  was  not  the  identical  Harriet  Gordon,  formerly 
Cole,  as  she,  Baker,  had  sworn,  but  ^tVer^— namely, 
a  person  occasionally  passing  by  other  names,  but 
whose  real  denomination  was  Caroline  Lindsel— and, 
further,  pleading-^that  she.  Baker,  in  May,  1821, 
subsequent  to  her  examination,  had  been  confronted, 
with  Lindsel,  when .  she  admitted  Lindsel  to  be  the 
party  of  whom  she  had  deposed,  as  cohabiting  with 
Owens;  at  the  same  time  admitting . her  not  to  be 
Harriet  Gordon,  formerly  Cole,  Gordon*s  first  wife. 

This  allegation,  it  will  be  seen,  is  express  to  the 
diversity  of  the  fenliale  who  so  cohabited  vrith  Owens, 
as  well  as  exceptive  to  the  testimony  of  Baker.  The 
-evidence  to  diversity  taken  upon  this  allegation,  is 
defective,  as  I  shaH  presently  shew — yet  still  it  is  not 
without  gj^eat  effect  on  the  testimony  of  Baker.— For 
Kawlins,  a  witness  examined  upon  this  exceptive  al- 
legation, deposes,  that  Baker,  on  being  confronted 
>vith  Lindsel,  admitted  her  to  be  the  female  of  whom 
she  had  deposed  as  cohabiting  with  Owens— only  in- 
sisting, that  Lindsel  had  passed  herself  to  her  as 
Harriet  Gordon,  formierly  Cole,  Gordon's  first  wife, 
^bom  Baker  then  admitted,  that,  otherwise^  '^  she  had 
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JP^*       never  seen.'^     If,   then,  Rawlins,  is  to  be  relied  oii> 

jTWm      there  is  an  end  of  Baker's  evidence.     He  goes  on  to 

^^^^'^^^     depose,  that  he  prepared  an  affidavit  to  that  eflect, 

%.         to  be  sworn  to  by  Baker,  which  afterwards  she  de-> 

*^'~''-     cUned  making,  ♦♦  for  fear,"  as  she  expressed  it,  «  of 

getting  into  trouble,  ia  consequence  of  what  she  had 

sworn  at  the  trial/* 

The  evidence  to  diversity,  upon  this  all^^tion,  is 
incomplete,  as  already  hinted,  for  this  reason— There 
is  no  direct  evidence  to  this  Lindsel,  after  aU,  not 
being  Harriet  Cole,  Gordon's  first  wife.  Of  the  three 
witnesses  examined  upon  this  allegation,  Davis  and 
Rawlins  had  never  seen  the  first  wife — and  Brooks, 
the  third  witness.  Cole's  aunt,  (a  witness  expressly 
produced  to  the  diversity)  only  deposes  to  being  in- 
troduced to  a  woman  ^^  whom  she  is  told  is  Caroline 
JLindsel,^^  and  whom  she  readily  declares  not  to  be 
Harriet  Gordon,  formerly  Cole,  her  niece.  But,  ow^* 
ing,  I  rather  presume,  to  some  oversight,  there  has 
DO  witness  been  examined  to  prove,  that  the  woman, 
so  introduced  to  Brooks,  was  the  identical  Caroline 
Lindsell,  Owen's  paramour,  deposed  of,  as  such,  by 
the  other  witnesses.  Had  this  been  done,  the  evidence 
to  diversity,  upon  this  allegation,  had  been  complete. 
It  is  said,  in  explanation,  that  Lindsel  herself  was 
meant  to  be  examined,  but  died  in  the  interval — ^tfais, 
indeed,  is  explanatory  of,  but  it  does  not  directly  sup-' 
ply,  the  defect— and  the  evidence  to  diversity  upon 
this  allegation  is  still,  strictly  speaking,  incomplete. 
But  as  exceptive  to  the  testimony  of  Baker,  it  is 
nearly  conclusive^— and  in  further  apology  for  its  de* 
fectiveness  in  the  other  particular,  I  am  to  recollect-^ 
that  the  identity  not  being  pleaded,  Gordon  had  no 
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ippportanity  of  pleading  the  diversity f  of  the  parties  •  ^^* 
in  question,  before  publication-HEiiid  that  any  fact  must  Term, 
ifiot  only  be  pleaded  more  restrictively  in  an  exceptive  ^^"^"^'^^ 
allegation,  than  prior  to  publication,  but  that  it  musti  ^  v. 
also,  be  more  strictly  examined  to. 

But  I  aip,  lastly,  also  to  recollect,  that  a  fact  waif 
pleaded  by  GQfdon,  decisive,  in  effect,  as  to  the  di-» 
yersity  of  this  female  with  Cole,  and  indeed  of  the 
whole  case^  prior  to  publication.  For  it  was  pleade4 
by  Gordon,  in  the  first  instance,  that  Cole  was  ad* 
initted  into  St.  Thomas's  Hospital  under  the  assumed 
names  of  Mary  White,  on  the  6th  of  Jaly,  1815— and 
that  she  died  there^  and  was  interred  in  the  burial 
ground  belpngfing  to  that  hospital,  in  the  course  of 
that  month.—rThat  a  female,  so  calling  herself,  died, 
and  was  buried,  at  the  time,  and  place,  articulate,  is 
indisputably  proved,  and  is  undisputed.  Is  the  iden* 
tity  of  that  female  with  Cole  established  in  evidence  ? 
If  %0f  that  fact  is  decisive. 

An  attempt  was  made  to  prove  this  identity  on  the 
trial  at  the  Old  Bailey,  which  failed,  as  I  have  already 
said.     But  two  additional  witnesses  have  been  ex* 
amined  to  that  identity  in  this  Court,  who  positively 
depose  to  the  fact — and  who  tel),  I  think,  no  impro* 
bable  story.     1  allude  to  the  witnesses  Lister  and  Har* 
rison.    Lister  deposes,  that  she  bad  known  Cole  both 
before  and  after  her  marriage  with  Gordon— ////r<  she 
knew  her  to  have  been  passing  by  the  names  of  Mary 
White  in  the  years  ]813  and  l^lA-^^that  she  knew  of 
her  intention  to  apply  for  admission  into  St.  Thomas's 
Hospital,  prior  to  her  being  actually  admitted—- f  Aa/ 
she  afterwards  went  to  St.  Thomas's  Hospital,  and  in- 
quired for  her,  as  Mary  White,  and  there  saw  her-^ 
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;i824.  this  she  says  was  in  July,  1815,  bat  she  forgefar  the 

Term.  ^^y — ^^^  ^^^  found  her  very  ill,  and  promised  to  take 

.  ''•^v^i^  her  some  tea  and  sugar,  on  the  following  day--«bnt 

Wiu^Mioir  jIj^j^  ^^  ^YiQ  following  day,  when  she  went  with  the  tea 

and  sugar,  she  was  told  that  **  Mary  White,'*  as  they 
called  her,  had  died  on  that  morning-— and  she,  Lis- 
ter, then  deposes  that  she  was  actually  shewn  the  body, 
which  she  positively  identifies  as  that  of  Cole,  Gor- 
don's first  wife,  Harrison's  (her  mother's)  account  is 
in  precise  unison  with  this — the  discrepancies  between 
these  witnesses  are  such  as  rather  confirm,  than  im- 
peach, the  truth  of  their  story  j  with  which  the  evi- 
dence of  Cowen,  in  substance,  concurs.  Here  then 
are  three  witnesses  distinctly  proving  the  death  of  the 
first  wife  in  1815;  and  what  is  there  to  discredit  Lis* 
ter  and  Harrison?  A  jury  has  not  disbelieved  thenif 
though  it  refused  its  credence  to  Cowen — and  neither 
the  general  character,  nor  the  particular  testimony,  of 
either  of  these  witnesses  has  been  excepted  to ;  though 
the  sister  has  given  an  exceptive  allegation  to  the  tes- 
timony of  Phoebe  Wood,  a  witness  examined  upon  Gor- 
don's third  allegation,  whose  evidence,  comparatively, 
was  of  no  moment  in  the  cause.  Had  Lister  and  Harri- 
son been  produced  at  the  Old  Bailey,  the  verdict  might, 
not  to  say  must,  have  been  different—and  this  Court 
would  be  justified  to  itself  in  arriving  at  a  different 
conclusion  from  that  of  the  jury,  upon  the  new  proofs 
now  adduced,  zvere  this  at  alt  necessary. 

But  the  Court  is  not  placed  in  the  predicament  of 
being  Jorced  to  arrive  at  any  such  conclusion,  in  order 
to  sustain  (if  not  his  interest,  technically  speaking,  as 
the  husband,  still)  Gordon's  right  to  the  deceased's 
whole  property.     For  a  will  is  set  up,    giving   the 
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wh<Ae  ftoperty  to  Gordon— and  the  factum  of  that      1824. 
win  is,  I  think,  sufficiently  proved.    It  is  pleaded,  on       x^^ 
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the  other  hand,  that  the  deceased  was  incapable  at  the 
time,  and  was  in  Gordon^s  custody.    It  might  be  3uf^ 
icient  for  the  Court  to  state,  on  this  part  of  the  <»se,    ^^^^^^ 
Jiat  the  allegation  of  incapacity  is  one;  which  even 
Jie  sister's  own  witnesses  wholly  fail  to  sustain.     They 
ire  so  various,  so  inconsistent,  so  overthrown  by  ad* 
nitted  facts  in  the  cause,  that  the  deceased's  capacity 
s  in  no  degree  materially  affected,  even  by  their  evi* 
lence.    But,   as  opposed  to  the  adverse  *case,   the 
CkHirt  has  no  doubt  of  the  deceased's  full  capacity. 
Par  again  from  thinking  the  disposition  improbable, 
IS  argued,  or  as,  itself,  indicative  of  duress,  I  think 
t  much  the  contrary.    The  deceased  had,  prior  to  her 
marriage  with  Gordon,   been  in,  a  weak  and  nervous 
itate— resulting  principally,  it  should  seem,  from  the 
micide  of  a  person  who  was  paying  his  addresses  to 
ber  at  that  time,  in  1815.     But  that  she  had  sustained 
any  attack  of  paralysis,  prior  to  her  marriage  with 
Gt>Tdon,  as  pleaded,  there  is  no  proof.     She  resided 
with  her  mother  in  Foley  Place  till  the  death  of  the 
latter,  in  1818 — leaving  the  greater  part  of  her  pro«- 
perty  to  this  daughter,  away  from  her  other  daughter, 
^party  in  this  caus^  who  was  living  separate  from  her 
mother  and  sister  (the  deceased)  in  lodgings  of  her 
own.     On  the  death  of  her  mother,  the  deceased  be- 
^rarne  a  boarder  in  the.  family  of  Mr. William  Gordon, 
brother  of  Thomas  Gordon,  in  Grafton  Street,  with 
'whose  wife  she  had  been  previously  intimate — and  here 
^t  was  that  she  became  acquainted  with  Thomas  Gor- 
don, to  whom  she  was  married  in  the  following  S^»^ 
teaiber.    Thc^t  this  marriage  was  brought  afaont;  hy 
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1824U  any  fraud  practised  upon-  an  incapable  persmi  is  fnfly 
^^  disproved  by  the  history  of  the  marriage,  md;  pat^ 
v^^v^^  ti^^tilarly^  by  the  manii^  sdtlein<ent^ra:#il  lip  by  a 
WuKtmoM  gQiicitor,  as  he  deposes,  from  ih^  deceased^  awn 
^^^»oo^  verbal  instractions,  and  secoring  her  property  to  her- 
self, in  as  ample  a  manner^  as  the  most  'Calitioiis 
and  waiy  person  conld  require  it  to  be  secured.  In 
short,  it  is  quite)  preposterous  to  suggest^  lipoA  the 
evidence  before  the  Court,  that  this  was  a  marriaige 
unduly  obtainedi  Subsequent  to  her  mftrrii^e  the 
deceased  is  repeatedly  taunted  by  this  sister,  with 
whom  she  had  been*  previously  on  bad  terms  relative 
to  pecununy  KSeirSf  with  not  being  the  true  wife  of 
Gordon--4br  that'  he,  €rordbn^  had  a  former  wife  liv- 
ing, to  her  knowledge,  and  whom  she  *^  coald  pro- 
duce in  a  fortnight,**  and  more  to  the  saitfe  effect, 
which  is  not  worth  repeating.  That  the  deceased,  a 
weak,  nervous,  woman,  so  taunted,  and  reproached, 
was  often  in  tears,  and  distress,  after  her  marriage—^ 
is  not  to  be  wondered  at~^any  more  than  it  is,  that 
bhe  withdrew,  on  one  occasion,  for  a  short  period, 
from  cohabiting  with  Gordon.  The  first  of  these  cir- 
cumstances infers  no  incapacity ;  nor  does  the  latter, 
any  ill-treatment  of  the  deceased  by  Gordon^  it  being 
well  to  be  accounted  for  by  other  .considerations.  In 
the  spring  of  1819,  the  parties  went  to  reside  at  a 
house  in  Little  Gower  Place,  where  they  contihued  to 
live  for  eight  or-  nine  months,  during  which,  it  is,  I 
think,  proved,,  that  they- lived  on  affectionate  terms, 
and  that  the  husband  was  kitid  and  attentive  to  the 
wife :  in  particular,  it  is  proved,  that  the  wife  kept 
the  purse,  and  that  she  was  jealous  in  maintaining; 
^jvhat  she  considered,  her  jights  in^  that  respect.     It  is 
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here  that  the  i^ill  propounded  is  made— -and  that  the      1B24. 
deceased,  so  sitnated,  shonld  take  the  precaution  df      Term. 


making  this  will,  in  order  to  secure  her  property  to 
Gordon,  at  all  events,  is  a  circumstance  that  appears  «. 

to  me  any  thing  but  unlikely.  ^^'^''' 

It  is  objected,  however,  that  this  will  was  not  drawn 
Bp  by  her  solicitor.  Now,  the  deceased,  who  is  spoken 
of  as  an  extremely  penurious  woman,  might  object  to 
Employ  a  sidicitor  on  the  seore  of  expence.  Her  mar« 
riage  settlement  was  drawn  up  by  a  solicitor,  at  pro- 
bably no  inconsiderable  cost— <md  the  deceased  might 
object  to  encounter  a  similar  expence  by  the  employ- 
ment of  a  regular  solicitor  to  make  her  will*  Of  one 
of  the  two  subscribed  witnesses,  a  person  named  Stro- 
mach,  an  intimate  friend  of  the  Gordons,  being  also 
the  person  who  prepared  or  drew  up  the  will,  the 
Court  has  only  evidence,  but  satisfactory  evidence,  to 
the  death,  character,  and  hand-writing— but  the  other 
subscribed  witness,  a  young  man,  the  husband's  ne- 
phew, then  about  sixteen  years  old,  an  articled  clerk 
to  a  solicitor,  has  been  examined,  and  speaks  to  they^- 
turn  of  this  will  in  a  manner,  which  leaves  no  doubt 
upon  the  mind  of  the  Court  of  this  being  a  ban&Jide 
transaction,  and  having  passed,  in  substance,  as  he 
represents  it.  The  will,  so  executed,  is  delivered  to 
Mr. William  Gordon,  brother  of  Thomas  Gordon,  and 
a  trustee  under  the  deceased's  marriage  settlement,  for 
8afe  custody ;  and  it  is  produced  under  the  circum- 
stances to  which  I  have  already  adverted-— as  soon,  in 
my  judgment,  as  it  was  at  all  incumbent  on  the  exe- 
cutor to  produce  it.  Under  these  circumstances  I 
We  no  difficulty  in  pronouncing  for,  and  decreeing 
probate  of,  this  will  to  Mr.  Gordon,  as  executor,  with- 
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1824,      Q^i  positively  deciding*,  it  not  being  necessary  to  dc 
TVrw.        cide,  that  hehas  sustained  his  interest,  as  the  husband 


of  deceased.  And  thinking  the  sister's  charge  of  in- 
V,  capacity  disproved ;  and,  at  the  same  time^  quite  con- 
curring with  Mr.  Gordon's  counsel,  in  their  obserra- 
tions  on  the  gross  impropriety  of  one  of  the  means 
used  by  the  sister  to  procure  evidence  in  this  cause» 
I  condemn  her  in  costs  from  the  time  of  her  allega- 
tion (pleading  the  incapacity  of  the  deceased)  given  ia 
in  Easter  Term,  1822. 
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The  Office  of  the  Judge,  promoted  by 

Gates  v.  Chambers.  2d  Session. 


^By  Letters  of  Request  from  the  Consist oriat  Court 

of  Peterborough.) 

X  HIS  was  ii  cause  of  office,  brought  by  letters  of  An  aiiega- 

xequest  from  the.Consistorial  and  Episcopal  Court  of  sive  to  articles 

^Teterboroughy  and  promoted  by  John  Gates,  esq.  {a)i  the  defendant, 

against  the   Rev.  James  Chambers,  clerk,  citrate  of  for^a^dotorion 

"the  parish  of  Willoughby^  in  the  county  of  Warwick,  canon  by  of- 

^md  diocese  of  Litchfield  and  Coventry,  touching  and  hu  diocese  ;as 

concerning  his  souFs  health,  &c.  especially,  for  jJJSctSU a^*£^ 

Ihaving  . "  read   prayers,,  and  predched,  ih  the  parish  S**She*Pi^ 

church  of  Byfield,  ia  the  county  of  Northampton,  and  d^^Jer""/ 

Wliocese  of  Peterborough,  as  the  minister  or  curate  of  tJ5*^jJ^}L 

^6  said  parish,  on  Sunday,  the  14th  of  September^  SSTc  tenderc'y 

3n  the  year.  1823,  without  any  licence   or  permission  ^j^L^^ 

first  had  from  the  Ris^ht  Rev.  Father  in  God^  Herbert,  \^^^^  >t,  at 

°  ^  '  least  a  case. 

Lord.  Bishop    of   Peterborough,    or  any  other  com*  for  mitigated 

*    ,  °  •'^  cosU,  if  not 

petent   authority**— rand    also — ^for   having,   thereby,  to  amount  to 

a  complete  U' 

"  obstructed  the  Rev.  Samuel  Stanley  Paris,    clerk,  gti,  defence, 

.1  ,  as    to   both 

tbe  curate  of  the  said  parish  of  Byfield,  duly  licenced,  pans  of  the 


It)  the  performance  of  his  clerical  duties* ^-r— in  violation 
of  the  48th  canon,  and  against  the  laws  and  constitu-- 
tJons  ecclesiastical  of  this  realm. 

(a) -Secretary  to  the  Lord  Bishop  of  Peterborodgji. 
VOL.  II.  u 


charge. 
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The  "  articles f^  which  were  admitted  without  op-* 
position  (after  pleading  that  "  by  the  laws,  canons^ 
and  constitutions  ecclesiastical  of  this  realm,  no  per^ 
son  in  holy  orders  of  the  church  of  England  can 
lawfully  perform  the  duties  of  a  curate,  or  officiate,  as 
such,  without  the  permission  of  the  bishop  of  the 
diocese,  or  the  ordinary  of  the  place,  having  episcopal 
jurisdiction,  first  had  and  obtained,  and  reciting  the 
48th  of  the  canons  of  1603),  went  on  to  plead,  thatj 
on  or  about  the  15th  of  July,  1817,  Mr.  ChamberS| 
the  defendant,  was  duly  licenced  to  the  curacy  of  Wil- 
loughby,  in  the  county  of  Warwick,  and  diocese  of 
Litchfield  and  Coventry,  by  the  Lord  Bishop  of  that 
diocese,  on  the  nomination  of  the  Rev«  Nathaniel 
Bridges,  DD«  vicar  of  the  said  parish;  (of  which 
parish  it  was  afterwards  pleaded  that  the  said  Rev# 
James  Chambers  continued  to  be,  on  the  14th  of  Sep<* 
tember,  1823,  and  still,  at  the  issue  of  the  citation,  was^ 
licenced  curate)-— and  thatf  on  or  about  the  30th  of  No- 
vember, 1822,  the  Rev.  Samuel  Stanley  Paris,  clerk, 
was  licenced  by  the  Lord  Bishop  of  Peterborough,  to  the 
curacy  of  Byfield,  in  the  county  of  Northampton,  and 
diocese  of  Peterborough,  to  which  he  was  nominated 
by  the  Rev.  Charles  Wetherell,  clerk,  the  rector  of 
Byfield ;  and  thatf  on  Sunday,  the  14th  of  Septem- 
ber, 1823,  the  said  Rev.  S.  S.  Paris,  clerk,  was,  and 
continued  to  be,  curate  of  Byfield,  aforesaid,  in  virtue 
of  the  said  licence.  The  articles  then  proceeded  to 
object,  that  on  the  said  Sunday,  the  14th  of  Sep-* 
tember,  1823,  the  said  Rev.  James  Chambers,  still 
being  curate  of  Willoughby,  as  aforesaid,  did,  with- 
out any  licence  or  permission  from  the  Right  Rev.  the 
Lord  Bishop    of  Peterborough,    or  any  other  lawful 
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authority  whatever,  contrary  to  the  ecclesiastical  law;       1824. . 

and  canon  aforesaid,  take  possession  of  the  readings       j^^ 

desk  attached  to  the  pulpit,  in  the  parish  church  of      v-^y^<^ 

Byfield  aforesaid,  and   declare  his  determination  to  v. 

|>6rfonn  divine  service  in    the    said    church  —  that 

Richard  Sheppard,  one  of  the  churchwardens  of  the 

parish,  thereon  requested  him  to  leave  the  said  reading 

desk,  and  to  permit  the  aforesaid  Rev.  S.  S.  Paris; 

clerk,   the  licenced    curate  of   Byfield,    to    perform 

the  duty— -that  the   said  curate,  the  said  Rev.  S.  S; 

Paris,  himself,  alsro,  remonstrated  with  the  said  Rev^ 

James  Chambers,  and  requested  him  to  leave  the  said 

reading  desk,   and    not   to  obstruct  him,   the    said 

Rev.  S.  S.  Paris,   in  the  performance  of  his  duty—* 

warning  the  said  Rev.  James  Chambers  that  if  hd 

persevered  in    his    attempt,   his    conduct  would    be 

l)rought  to  the  notice  of  the  bishop  of  the  diocese — i 

hut  that,   the  said  Rev.  James  Chambers,  notwith-^ 

standing  such  remonstrance,  and  warning,  refused  to 

quit  the  reading  desk,  and  did  officiate,  as  the  mi-> 

nister  or  curate  of  the  said  parish,   by  reading  the 

service  of  the  day,  and  preaching  a  sermon ;  and  did 

thereby  obstruct  the  said  Rev.  S«  S.  Paris,  in  the  per-* 

formance  of  his  duty,  as  the  licenced  curate  of  the 

said  parish.     And  the  articles  concluded  by  praying, 

that  the  said  Rev.  James  Chambers,   the  defendant, 

might  be  duly  and  canonically  punished  and  corrected 

according  to  the  exigency  of  the  law,  and  might  bq 

condemned  in  the  costs  of  the  suit  made,  and  to  be 

made,  on  the  part  of  the  promovent. 

To  these  articles  it  was  pleaded,   rcsponsively^  on 

the  part  of  Mr«  Chambers  the  defendant,  in  substance, 

Tkat  the  Rev.  Charles  Wetherell,  clerk,  the  rectoir 

31  t 
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of  the  parish  of  Byfield  articulate,  was,  in  the  yeai» 
1822  or  1823,  and  still  is,  resident  in  the  rectory 
house,  and  performing  his  duties,  as  rector  of  the  nid 
parish;  that  in  or  about  September,  1822,. the  said 
Rev.  Charles  Wetherell  engaged  the  Rev.  Samod 
Stanley  Paris^  clerk,  to  become  his  assistant  curate  in 
the  said  parish  at  an  annual  stipend  of  100/. ;  such 
engagement  to  determine  at  the  expiration  of  three 
months  notice  to  that  effect  given  by  either  party; 
that  the  said  Rev.  S.  S.  Paris,  accordingly,  was  MMii- 
fiated  to  the  Lord  Bishop  of  Peterborough  to  be  A- 
cenced  to  the  said  curacy  ;  and  was  actually  so  licenced 
on  or  about  the  13th  of  November,  1822 ;  thatf  in  such 
licence,  the  said  Lord  Bishop  of  Peterborough^  with* 
out  any  nomination  to  that  effect  from  the  said 
Rev.  Charles  Wetherell,  appointed  the  stipend  of  the 
said  Rev.  S.  S.  Paris  at  120/.  instead  of  100/.  (a)  pet 
annum;  but  that  the  said  Rev.  S.  S.  Paris  declared, 
previous  to  entering  upon  his  duty,  that  it  was  not  his 
intention  to  insist  on  such  increased  stipend,  but  to 
abide  by  his  engagement  to  serve  the  said  cure  for  100/. 
per  annum  only ;  that  the  said  Rev.  Charles  Wethe- 
rell, being  dissatisfied  with  the  conduct  of  .the  said 
Rev.  S.  S.  Paris  as  such  (assistant)  curate,  did,  on  or 
about  the  6th  of  January,  1823,  express  the  same  to 
the  said  Rev.  S.  S.  Paris,  upon  which   they  mutually 


(a)  It  should  seem  that  his  Lordship  had  cor^ceiFed  it,  in  tha 
first  instance,  imperati?e  upon  him  to  assign,  in  the  Ucemee,  a 
ffttpend  of  120/.  (from  Che  population  of  fiy  field,  exceeding  MO 
persons)  under  57  G.  III.  c.  09.  s.  55.  On  becoming  aware  that 
Ibat  section  of  the  aet  onljr  applied  to  the  cases  of  nam  resident 
incumbents,  he  reduced  the  stipend  so  assigned  in  the  licence  t» 
that  assigned  in  the  nomination,  via.  100/.  per  annum. 
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^igreedf  to  part  at  the  end  of  three  months  from  that* 
time,  or  sooner^   if  agreeable  to  both  parties;  that 
sabseqneht    to  the    said    agreement    the    said  Rev/ 
S.  S.  Paris  giving  fresh  offence,   was,  on  or  about 
the   24th  of  January,    1823,  required  by  the    said 
Rev.  Charles  Wetherell  to  quit  his  said  curacy  imme^ 
diately,  in  consequence  of  which  notice,  he,  the  said 
Rev.  S.  S.  Paris,   absented    himself  on    the    follow- 
ing Sunday,  the  26th  of  January,  aforesaid,  from  the 
said  church  of  Byfidd ;  that  on  the  Monday  follow- 
ing,  the  27th  of  January,  the  said  Rev.  S.  S.  Paris 
admitted  to  the  said  Rev.  Charles  Wetherell,  that  he 
had  neglected  his  duty  as  well  to  the  said  parish  as 
to  a  school  for  the  education  of  the  poor,  established 
in  the  same,  his  services  at  which  had  been  stipulated 
for,  on  his  taking  his  said  curacy ;  and  expressed  his 
aorrow  for  having  given  cause  of  offence  to  the  said 
3iev.  Charles  Wetherell,  who  assured  him  of  his  for- 
giveness, but  still  required  him  to  quit  the  said  curacy 
Sit  the  expiration  of  three  months  from  the  said  6th  of 
January ;  thatf  in  the  course  of  the  same  week,  the 
iPather  of  the  said  Rev.  S.  S.  Parts  interceded  with 
^he  said  Rev.  Charles  Wetherell,  for  the  continuance 
^f  his  son   in  the  said  curacy;    and   that  the  said 
'S^v.  Charles  Wetherell  then  consented  to  permit  the 
said  ]Rev.  S.  S.  Paris  to  take   part  in  the  duties  of 
the  said  church  and  parish  till  the  expiration  of  the 
three  months  aforesaid,  though  at  the  same  time,  he 
positively  refused  to  continue  him  as  his  assistant  curate 
i     l)eyond  that  period,  upon  which    understanding,  the 
I    said  Rev*  S.  B.  Paris  was  permitted  to  take  his  share  of 
I    ftc  duty  on  the  following  Sunday  the  2d  of  February ; 
that  the  said  Rey.  S.  S.  Paris  did  not  continue  to  be, 
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1624.     ^Qfl  was  not,  as    articulate,   the  curate  of  the  fiiid 
j^ifT       parish  of  Byfield,  io  virtue  of  the  licence  articulate, 
on  the  Sunday,  tlie  14th  of  September,  1823 ;  for  tlMtt^ 
from  and  after  the  expiration  of  three  months  from 
the  said  6th  day  of  the  said  month   of  Januaryy  he 
the  said  Rev.  S.  S.  Paris  was  not  the  curate  of  tiie 
said  parish,  but  had  been  dismissed  from  the  Mid 
curacy  as  aforesaid  {  that  on  or  about  the  25th  day  of 
February,  1823,  the  said  Rev,  Charles  Wetherell  gave 
ipformation    to  the  Lord  Bishop    of   Pet;erborough, 
that   he    had   dismissed    the    said  Rev.  B*  S.  Paris 
from  his  said  curacy^  and  requested  tibat  his  liopnce 
might  be  withdrawn ;  and  that  he  had,  several  times, 
tendered  the  said  Rev.  S.  S.  Faiis  his  stipend,  at  the 
rate  of  100/.  per  annum   up    to  the  expiration   of 
three  months  from   the   sfud  6th  of  January;    that 
the  said  S»  S.  Pkris  had  not  officiated  in  the  said 
church  or  parish  betweepi  the  2d  of  February  and 
the    14th  of  September,    1823,    and  that  the  said 
Rev.  Charles  Wetherell  had,  himself,   performed  all 
the  duty  of  the  said  parish  during  that  period.     [The 
fibove  is  the  substance  of  the  three  first   articles.] 
The  allegation  then  pleaded,  in  substance,  that,  the 
Rev.  James   Chambers^  clerk,  (the  defendant)    did 
not  commit  the  offence  or  offences  articulate,  on  Sun* 
day  the  14th  of  September,  1823,  at  the  parish  church 
of  Byfield,  as  articulate;  that  on  the  said  Sunday, 
he  the  said  Rev.  James  Chambers  attended  at  the  said 
parish  church  to  perform  the  morning  service,  pur* 
suant  to  the  request  of  the  said  Rev.  Charles  Wethe- 
rell, then  absent  from  Byfield,  in  attendance  upon  a 
sick  wife,  at  Malvern  j  that^  previous  to  proceeding  to 
the  said  churchy  the  said  Rev.  James  Chambers  pro* 
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daced  his  licence  from  the  Lord  BiiAop  of  Litchfield  1824. 
iuld  Corentry,  to  William  Farebrothery  one  of  the  Tom! 
<<^rchwardens  of  the  said  parish,  who  acconlipahied 
the  said  Rev.  James  Chambers  to  the  sliid  chnreh, 
audd  gave  him  possession  of  the  reading  d^V;  that 
before  he  had  commenced  the  sendee,  the  said 
'Ret.  S.  S.  Paris  came  up  to  the  said  reading  desk, 
«ecompanied  hj  Richard  Sheppard,  the  other  church^^ 
warden  articulate,  and  desired  to  oflSciate,  as  cnlate 
-of  the  said  parish;  declaring  moreover  that  the  said 
Rev.  James  Chambers,  by  persisting  in  doing  the  duty, 
-would  incur  the  displeasure  of  the  Bishop  of  the 
diocese ;  that  the  said  Rev.  James  Chambers  then  de- 
clared that  he  came  there  to  do  the  said  duty  at  the 
express  desire  of  the  rector,  who  had  informed  him 
thsA  the  said  Rev.   S.  S.  Paris  was  no  longer  his 

• 

eurate;  and  further  declared,  that,  not  being  aware 
thai  he  was  offending  againist  any  law  by  merely  as* 
^ting  a  friend  in  his  absence,  he  should  persist  in 
doing  the  duty,  though  he  disclaimed  all  idea  of 
Hcting  perversely,  or  in  the  spirit  of  defiance;  that 
the  said  Rev.  James  Chamb^s  the6  promised,  at  the 
^instance  of  the  said  Rev.  S.  S.  Paris,  to  adniit  at  any 
time  that  the  said  Rev.  S.  S.  Paris  was  then  ready, 
and  had  claimed,  to  perform  the  service;  on  which 
they  parted ;  and  the  said  Rev.  James  Chambers  pro. 
needed  to,  and  did,  perform  the  said  service,  as  re- 
Xjuested  by  the  said  Rev.  Charies  Wetherell,  the 
rector^ 

The  admission  of  this  allegation  was  opposed,  on 
b^lf  of  the  promovent,  as  neither  justifying,  nor 
even  much  extenuating,  the  charge  made  in  the  articles. 
That  charge  was  said  to  be  two-fold-— a  violation  of  the 
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48th  canon,  involying  the  obstruction  of  a  licenced 
cqrate  in  his  undoubted  right  to  officiate  in  the  ab^ 
$epce  of  his  rector.  Upon  the  offepce  first  charged^ 
|iie  violajtipn  of  the  c^non,  the  allegation  uras  ai^ed 
to  have  no  bearing;  the  provisions  of  the  canon  being 
peremptory,  that  no  minister  shall  ^'  servc^*  in  any 
place,  but  by  allowance  of  the  ordinary  of  the  place ; 
and  such  **  serving^  ^  by  the  defendant,  as  charged  ia 
the  articles,  not  being  denied  in  the  allegation.  Con- 
sequently, the  allegation  v^as  said  to  contain  no  justir 
fication  of  the  alleged  breach  of  the  canon.  As  for 
that  other  offence  charged,  the  obstruction  qf  the  cu- 
rate, it  was  said— -the  allegation  must  be  taken  to  admit 
that  the  bishop's  licence  viras  not  actually  withdravra ; 
until  when^  a  curate  once  licenced  continue^  to  be 
curate,  by  the  geneiral  ecclesiastical  law*  Hence,  sp 
far  from  setting  up  any  legal  defence  to  this  part  of 
the  charge j  the  allegation  admits  the  actual^  nay, 
even  the  wilful^  obstruction  of  the  curate— to  be  in- 
ferred, this  last,  from  its  being  after  notice,  so  ad- 
mitted. Herein  was  said  to  consist  (as  laid  down  by 
Lord  Mansfield,  in  the  case  of  Hyde  r.  Martyn  (a)  ) 
jthe  distinctiou  between  a  licenced,  and  an  unlicenced» 
curate :  the  one  is  removable  at  pleasure  :  the  other 
is  not  removable  at  the  mere  pleasure  of  the  rector  or 
vicar,  but  continues  to  be  curate  till  tl^e  ordinary's 
licence  is  revoked.  And  this  was  argued  to  hold, 
as  well  of  an  assistant  curate  to  a  resident  rector  or 
vicar,  as  of  a  curate,  properly  so  called;  namely,  on^ 
who  has  **  curam  animarwh"*  committed  to  him,  pro 
tempore,  by  the  bishop,  in  the  absence  of  an  incuui? 


{a)  Cowper,  440. 
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bent.  Tbe  iNndinjary,  -  indeed,  is  boimd  to  revdke  hU 
licence,  on  reasonable  caivse  shewn ;  one  of  such  rea^ 
sonabU  causesp.  dearly,  being,  the  rector  or  vicar's 
underta^ng  his  own  duty  :  and,  failing  to  revoke  his 
liceace  pn  reasonable  cause  shewn,  this  is  matter  of 
appeal,  and  complaint,  to  his  ecclesiastical  supei*ior» 
True  it  is  that  Lord  Mansfield  bas  intimated  (a),  that 
.curates,  though  licenced^  are  removable  ^<  by  rectors 
or  vicars  undertaking  their  mvn  duties^''  But  by  this 
it  is  not  to  be  understood  as  if  an  incumbent,  by  un- 
iiertaking  his  own  dujty,  annuk  his  curate's  licence, 
ipso  facto.    Tbe  incumbent  is  boqnd  to  certify  thisf 

• 

to  the  ordinary  j  who,  being  satisfied  as  to  the  duty 
being  so  undertaken  by  the  rector  or  vicar,  bond  Jide^ 
is  bound  to  withdraw  bis  licence*  w  in  tbe  instance 
of  any  oth^r  reasoniible  cause  shewn,  oi|  pi^ii^  of  ap- 
peal and  complaint  as  above.  This  view  pf  the  subr 
ject  was  said  to  be  the  just  result  pf  tbe  whoje  ppurse 
of  the  ecclesiastical  canons  and  cpnstitutiops,  though 
it  was  admitted  not  tP  be  fortified  by  the  ^i^thority  of 
any  known  decided  case :  wd  the  opinipn  (said  to  be 
that  of  Mr.  Serjeant  Hill)  expressed  to  the  contrary ; 
namely,  ''  as  though  all  but  perpetual  curates  ar^ 
removable  at  pleasure,'';  in  the  notes  on  a  late  editipi^ 
of  Burn  (6),  was  denied  to  be  law.  Uppn  these 
grounds  the  Court  was  prayed  to  reject  the  alle-^ 
gation*  •   : 

.  In  SUPPORT  of  the  allegation^  it  was  argued,  on 
the  contrary,  that  the  facts  alleged  were  material  i^ 
answer  to  both  parts  of  the  charge.     The  canon  was 
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(a)  Iir^the  case  of  Hyde  o.  Martyn,  Cowp.  440. 

(6)  Burq's  Eccl.  Law^  by  Fraser,  vpL  it.  pp.  55^  in  notif. 
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1894.  said,  on  the  face  of  it,  especially  as  viewed  in  con- 
Tmn^  nection  with  other  canons,  to  have  no  reference  whut- 
ever  to  ministers  performing  casnal  acts  of  duty  in  any 
place,  without  allowance  of  the  ordinary  of  the  place : 
but  to  be  only  applicaUe  to  ministers  <*  serving^* 
{that  iSy  (so  contended)  taking  permanent  cafes]  with- 
out such  allowance.  Now,  the  ^*  serving^*  changed  in 
the  articles  was,  here,  pleaded  to  have  consisted  ia 
the  performance  of  a  (single)  casual  act  of  dn^« 
fience,  it  was  said,  that  the  allegation  was,  iat  least, 
a  good  defence  to  that  part  of  the  change  which  le- 
i^H)cted  the  supposed  yiolation  of  the  canmi ;  to  the 
penalties  of  which  it  was  admitted  that  ministers 
taking  permanent  cures,  without  <<  allawanet  of  the 
bishop  of  the  diocese,**  might  be  liable.  Nor  had  the 
allegation,  it  was  maintained,  a  bearing  less  stringent 
npon  that  other  part  of  the  chaise— the  obstmction  of 
a  ^*  licenced  curate^*  so  termed  in  the  articles.  The 
allegation  upon  that  head  went  to  shew  that  the  curate's 
dismission  was  held  (rightly  or  wrongly)  to  have  been 
legrally  effected  by  the  rector  at  that  time— above  all, 
that  the  rector  had,  himself,  done  the  whole  parochial 
duty,  without  the  curate's  having  officiated  in  a  single 
instance,  for  the  preceding  seven  or  eight  months. 
These  feicts  constitute,  it  was  said,  a  full  defence,  even 
as  to  this  part  of  the  case— being  amply  sufficient 
to  justify  the  defendant  from  a  criminal  charge  of  hav- 
ing ^obstructed  /Ae  ciirir/e,"  for  merely  not  consent- 
ing to  compromise  the  (real  or  supposed)  rights  of  the 
rector  by  surrendering  the  reading  desk  in  this  in- 
stance— although  the  curate  (so  styled)  did,  not  im- 
properly perhaps,  put  in  his  claim  to  officiat^-^-evi- 
dently  to  keep  open  the  question  of  right  as  between 
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faim  and  the  rector ;  a  question  with  wUch  the  de»  JS24. 
fendaat  properly  deelined  to  interfepe.  Even  dioold 
the  facts  jrfe^ded  be  hM  not  to  amoont  to  a  fall 
jortificatum  of  the  defendant  as  to  this  part  of  the 
<^barge---stiU  they  are  clearly  rdevant,  it  was  sAid,  to 
the  CKtf^t  of  making  this  a  case  for  mitigated  costs— 
which  was  sufficient^  of  itsdf,  to  entitle  the  all^;m« 
t|on  to  go  to  proof* 

Sir  Jo^N  NiGHOu:.!. 
The  only  qaestion  winch  the  Court  is  at  present 
called  upon  to  decide  is  the  admisenlnlity  of  a  defensive 
aHegatioUy  offered  OP  bdialf  of  Mr.  Chambers^  against 
whom  a  crinMual  proceeding  has  been  instituted  in  this 
Courts  The  question  for  its  ultimate  decision  will  be, 
whether  the  defendant  has  committed  an  ecclesiastical 
offisnee  for  which  he  ought  to  be  canonically  punished, 
and  alsO)  to  be  condemned  -  ii|  the  costs  of  the  ^pro- 
secution. 

[Here  the  Judge  described  the  offence  from  the 
presertim  of  the  citation,  and  recited  the  substance 
of  the  articles,  and  of  the  defensive  plea.} 

.  Such  is  the  ^substance  of  the  charge,  and  sudi  aro 
the  facts,  stated  in  this  allegation,  (and  which  Mr.  Cham- 
bers offers  to  prove^  in  his  defence)  the  admission  of 
t^hich  is  now  opposed.  Nothing  can  be  more  widfely 
different,  in  their  character  and  effect  than  th6  repre^ 
$entations  made  of  this  transaction ;  oa  the  one  hand, 
ifi  the  articles ;  and  on  the  other,  in  this  defensive 
sdlegation. 

■  Is  the  allegation  then  admissible  ?  for  that,- 1  reptot, 
is  the  only  present  question  :  in  considering  wbidi  I 
am  bound,   upon  general  principles,    to  assume  the 
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Trinitw 

Term!  ^^^  bound  to  remember,  that  in  this,  as  being  a  cri^ 
minalf  proceeding,  the  defendant  is  entitled  to  a  foil 
latitude  of  defence ;  and  to  state  all  circmnstances  (m^ 
order  to  examine  witnesses  to  prove  them)  which  can 
in  any  degree  bear  upon  the  ultimate  decision  of  tlie 
matter  charged,  and  its  consequences. 

The  three  first  articles  of  the  allegation  state,  and' 
enter  into    a  detail    of   circumstances    in    order  to 
shew,  that  there  were  difierences,  at  this  time  betweoi 
the  rector  and  his  curate,  upon  a  question,  whether 
the  curate  had   been  legally  dismissed,    or  whether 
he  continued  to  be  legally  the  curate,  and  to  be  en- 
titled to  his  salary  as  such.     In  the  present  soit  the 
Court  will  not  be  drawn  aside,  even  to  express  an 
opinion  incidentally,  or  indirectly,  (for  it  cannot  de* 
cide)  upon  the  matter  so  in  dispute  between  the  rector^ 
and  the  curate;  as  to  which  of  those  parties  is  legally: 
right  in  respect  to  the  dismission  from  the  curacy  with- 
out the  bishop's  having  withdrawn  his  licence ;  though 
that  point  has  occupied  much  of  the  argument  that, 
has  just  been  offered  at  the  bar.     Meantime  the  fact 
that  there  was  such  a  dispute  existing  does  not  ap- 
pear to  be,  by  any  means,  irrelevant,  so  far  as  it  is 
pleaded ;  since  it  is  explanatory  of  the  whole  transac- 
tion, and,  at  least,  may  bear   upon  the  question   of 
costs,  which  is  not   an  immaterial  part  of  the  pro- 
ceeding.   In  that  view,  if  in  no  other,  the  three  first 
articles  of  this   allegation,  applicable,  in    particular, 
by  way  of  defence  to  that  part  of  the  charge  which- 
respects  the  ^*  obstruction  of  the  curate,*'  are  admis- 
sible. 

The  remainder  of  the  allegation  is  also  admissible,* 
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|>artly  on  the  same  j^ound ;  though  possibly,  again^       1824. 
the  case  laid  in  the  allegation,  taken  as  a  whole^  may       Tm^ 
famish  a  complete  defence,  if  not  to  both  parts  of  the 
charge,  still,  to  that  part   of   it  which  respects  the 
supposed  violation  of  the  canon. 

The  48th  canon,  the  violation  of  which  is  prin- 
cipally objected,  so  far  as  applies  to  the  present  ques- 
tion, is  in  these  words-—'*  No  curate  or  minister  shall 
be  permitted  to  serve  in  any  place  without  examina- 
tion and  admission  of.  the  bishop  of  the  diocese,  or 
ordinary  of  the  place  having  episcopal  jurisdiction, 
in  writing,  under  his  hand  and  seal,  having  respect 
^'  to  the  greatness  of  the  cure,  and  the  meetness  of 
^^  the  party/'  And  the  canon  is  headed,  *^  None  to  be 
curates,  but  allowed  by  the  bishop/'  {a) 

Now,  the  object  of  this  canon  seems  at  least  to  be, 
that  curates  who  are  engaged  to  take  charge  of  parishes, 
either  altogether  or  in  part,ybr  a  continued  time,  shall 
be  **  examined  and  admitted''  by  the  diocesan.  What 
then  is  the  history  of  the  case,  charged  in  the  articles 
as  a  violation  of  the  canon,  which  this  allegation  fur- 

(a)  This,  ia  the  Latin,  is  **  MinUiri,  niii  ex  epiteapi  vel  ordi- 
natii  approbatione^  pro  curatis  non  admittbndi."  And  the 
canon  itself  is  **  NulU  curato,  aui  ministro,  permittetur,  uUibi 
CURJB  ANIMARUM  INSBRVIRE,  nut  pHus  per  epiMCopum,  4rc.  ex- 
aminaius  ac  admissui  fueritJ* 

The  canons  of  1003,  it  should  seem,  were  originaHjr  framed  in 
Latin — and  the  English  translation  is,  in  some  parts,  not  bj  any 
means  accurate.  The  original  text  should  be  always  consulted  in 
any  case  of  apparent  ambiguity.  See,  for  instance,  an  apparent 
ambiguity  at  the  close  of  the  106th  canon,  in  the  English  transla- 
tion, which  the  Editor  remembers  to  have  been  the  subject  6f 
much  discussion,  in  the  Donegal  cause.  There  is  no  muh  ambi- 
guity in  the  Latin  canon. 
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nisbes  ?  Tlie  rector  of  Byfieldj  liimself  a  resideiit 
rector,  engages  a  curate,  not  to  take  the  entire  chargo 
of  his  parish,  but  merely  to  assist  him  (the  rector )^ 
in  fulfilling  his  parochial  duties—he  becomes  dissatis^ 
fied  with  that  curate,  and  dismisses  him,  legally  as  ha 
conceives,  after  notice,  pursuant  to  the  terms  of  their 
original  agreement.  A  question^  howeyer,  arises  be« 
tween  the  rector  and  curate  as  to  whether  the  latter 
has  been  legally  dismissed-«^nd  is  still  subsisting  at 
the  period  of  this  transaction.  Meantime  the  rector,- 
who,  as  incumbent,  has  the  paramount  right,  does; 
himself,  the  whole  duty  for  many  successive  months- 
he  has  then  occasion  to  be  absent  one  Sunday  on  ac^ 
count  of  his  wife  s  ill  health ;  and  requests  the  de-* 
fendant,  a  neighbouring  clergyman,  the  licenced 
curate  of  another  parish,  but  which  parish  happens 
also  to  be  in  another  diocese^  to  officiate  for  him  at 
Byfield,  on  that  day.  The  defendant,  so  requested,  at^ 
tends  and  does  officiate  for  the  rector,  notwithstanding 
the  claim  of  a  third  person  (Mr.  Paris)  to  officiate  as 
curate— he  (Mr.  Paris)  being  the  curate  who  had 
been  licenced  to  Byfield,  and  whose  dismission,  whether 
legal  or  not,  was  the  point  at  issue  between  him  and 
his  rector.  Mr.  Paris*s  claim  to  officiate  is  admitted 
in  the  plea :  the  defendant,  however,  it  is  also  plead* 
ed,  though  he  declines  surrendering  the  desk  to 
Mr.  Paris,  promises  to  admit  his  demand;  and  dis- 
claims all  notion  of  violating  the  law,  or  acting  in 
contempt  of  lawful  authority —- circumstances  from 
which,  in  my  judgment,  it  is  fairly  to  be  inferred, 
that  his  sole  motives  in  persisting  to  officiate  were, 
a  natural  reluctance  to  prejudice  any  (real  or  sup- 
posed) right  of  tlie  rector ;  and  a  wisli  to  leave  the 
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dispute  between  him  and  his  curate^  Unprejudiced  1884. 
by  any  thing  diat  might  take  place  at  that  time.  j^m. 
NoWy  in  this  view  of  the  case^  I  am  by  no  meanii 
prepared  to  hold,  that  the  defendant  has  committed 
any  Tiolation  of  the  canon  by  which  he  becomes  liable 
to  a  criminal  prosecution. 

It  may  be  yery  proper  that  curates,  within  the 
meaning  of  the  canon,  as  already  explained*--and  in 
which  light  the  Court,  as  at  present  advised^  is  disposed- 
to  regard  it— should  be  ''  examined  and  admitted'*' 
by  the  diocesan,  in  order  to  prevent  persoUs^  hot  duljr 
^nalilied,  from  being  introduced  into  parishes  in' 
that  character.  But  the  defendant  in  the  instance 
in  question,  it  should  now  seem,  did  not  attend  at 
Byfield,  in  that  character  \  nor  was  he  acting,  a$ 
curatCy  within  the  meaning  of  the  canon,  so  un« 
derstood^— he  only  came  to  officiate  for  the  rector, 
on  a  particular  occasion.  That  occasional  assistance 
so  given  is  punishable  as  an  ecclesiastical  offence,' 
merely  because  the  minister,  so  assistant,  has  not  been' 
licenced,  as  curate^  by  the  bishop  of  the  diocese,  is' 
more  than,  without  further  consideration,  and  othef 
authorities  being  adduced,  I  am  prepared  to  lay  down' 
as  the  rule  of  law :  such  a  rule  would  be  highly  in-' 
convenient  to  the  clergy  ;  and  might  not  unfrequentfy' 
occasion  parishioners  to  be  deprived^  altogether,  of 
the  church  service* 

This  interpretation  of  the  48th  eanon  is  confirmed^' 
in  my  judgment,  by  the  60th  and  52nd  canons,  which 
^e  in  pari  materia.  By  the  first  of  these,  the  50th, 
cation,  "  neither  the  minister,  churchwardens,  nor  any 
''other  officer  of  the  church  shall   suffer   any  mair 
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1624.  '*  to  preach  within  their  churches  and  chapels  M 
^m^  4(  sucj,^  as^  j,y  shewing  their  *  licence  to  predch/  AsSA 
w^/'i^  **  appear  unto  theiti  to  be  sufficiently  authorized  there^ 
Gates  u  unto."  Now  the  62d  canon  plainly  implies  that  thn 
CAAMBteB^  u  licence  to  preach f^  at  leasts  was  not  requ&red  to  he 
had  of  the  local  ordinary :  for  the  entry  directed  to  bi 
made,  by  that  canon,  for  the  purpose  of  Conveying 
information  to  the  local  ordinaiy  in  the  case  of  s 
stranger  preaching  in  his  diocese,  is,  among  othei 
things,  to  set  forth,  the  name  of  TRS  bishop  bj 
whom  his  ^*  licence  to  preacK^  was  granted.  It  ap- 
pears indeed  from  the  49th  canon,  that  the  '*  licence  ti 
preacV  referred  to  in  these,  the  50th  and  52d,  canons 
was  quite  a  distinct  thing  from  the  '^  licence  to  a  cure^ 
which  is  the  subject  of  the  48th  canon — being  (the  first] 
a  licence  to  ^^  preacV^  specially  ;  without  which  minis 
ters  were  forbidden,  by  the  49th  canon,  '^  to  expound f 
as  it  is  termed  (i.  e.  to  preach)  '*  in  their  own  cures 
or  elsewhere,''  or  to  do  any  more  than  ^  read  plainl] 
**  and  aptly,  without  glossing  or  adding,  the  hotnilie: 
^^  (then)  already  set  forth,  or  in  future  to  be  published 
^'  by  lawful  authority,  for  the  confirmation  of  the  tru< 
**  faith,  and  for  the  edification  and  instruction  of  thi 
f'  people/'  It  is  well  known  that  such  (separate)  licence 
to  preach  were  in  use  both  before,  and  for  some  timt 
after,  the  Reformation  :  but,  for  the  last  century-  or  two 
in  consequence  of  the  clergy  being  better  educated 
or  for  some  other  reason,  they  have  fallen  into  desue 
tudc}  and  are  now  included  either  in  '^  letters  of  orders' 
or  in  the  "  licences  of  ministers  to  particular  cures.' 
The  defendant,  it  may  be  further  observed,  by  thi 
way,  is  pleaded  to  have  actually  complied,  in  effect 
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with  the  52d  canon  in  thiji  instance,  by  shewing  his       1824. 
"  licence"  to  the  churchwarden  ;  by  whose  authority,       jvn«^ 
as  well  as  by  that  of  the  rector,  it  now  seems  that  he      wv-w 
took    possession    of  the  reading  desk,    though  he  is       ^^„"* 
charged  by  the  articles  to  have  done  this,  "  without  Cham^hi, 
any  competent  authority  whatever*** 

Upon  the  whole,  this  allegation  appears  to  the  Court 
to  be  strictly  admissible*  It  gives  the  transaction  a  cha-* 
racter  quite  different  to  that  to  be  collected  from  the 
articles  of  charge.  It  may^  at  any  rate,  protect  the  de- 
fendant from  costs.  It  mayj  also,  amount  to  &  complete 
defence  Jn  point  of  law;  not  only  excusing  the  de- 
fendant from  costs;  but  subjecting  the  promoter  to 
payn^ent  of  the  whole  costs.  The  point  in  dispute  be- 
tween the  rector  and  his  curate  will  remain  untouched. 
Under  this  possible  result  of  the  proceeding,  whether 
.the  promoter  may  think  this  a  fit  prosecution  to  be 
persevered  in,  as  a  criminal  suit,  against  this  third 
party,  Mr.  Chambers,  is  a  matter  which  he  (the  pro- 
moter) must  decide  for  himself. 

Allegation  admitted.  %* 

*•*  Od  a  subsequent  Court  day,  the  proctor  for  Mr.  Gates 
declared  that  "  he  proceeded  no  further  :^  upon  which  the  cause 
^as  dismissed,  with  costs,  as  a  matter  of  course. 

The  following  proceedings  ia  another  Court  may  be  stated  as, 
10  part,  connected  with  the  subject  of  this  report* 

In  consequence  of  the  existing  disputes  between  Mr«  Wethe- 
rell  and  Mr.  Paris  as  to  his  dismission  from  the  curacy  of  By  field 
(stated  and  referred  to  in  the  aUegatian  admitted,  as  above,  in  the 
Arches  Court),  Mr.  Wetherell  was  served,  in  the  month  of  May, 
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1824.        1823,  with  a  monitioa  for  payment  of  Mr.  Paris's  salary,  as  aaraie, 

Trinity       to  the  following  effect : 
Term, 


Monition. 


Gatbs 

V, 

Cjhamiibrs. 


(Seal) 

Herbert, 
Peterborough. 


Hekbert,  by  Divine  permission. 
Bishop  of  Peterborough,  to  the  Rev. 
Charles  Wetherell,  rector  of  By  field,  in 
the  county  of  Northampton  and  diocese 
of  Peterborough,  greeting  :*— Whereas  the  act  of  the 
57th  of  Geo.  III.  c.  99.  s.  53.  has  provided,  that  in 
case  any  difference  shall  arise  between  a  rector  or 
vicar,  and  his  curate,  touching  the  curate's  stipend, 
or  the  arrears  thereof,  the  bishop  of  the  diocese  shall 
summarily  determine  the  same ;  and  is  empowered  to 
proceed  therein  by  monition  and  sequestration.  And 
whereas  the  Rev.  S.  S.  Paris,  whom  we  have  licensed, 
on  your  nomination,  to  the  curacy  of  Byfield,  has 
represented  to  us  that  no  stipend  has  been  paid  him 
since  the  24th  day  of  January  last,  and  that  you  refuse 
to  pay  what  has  become  due  to  him  since  thai  time, 
or  any  part  thereof;  we  hereby  monish  you,  the 
Rev.  Charles  Wetherell,  to  pay,  within  two-and-thirty 
days  from  the  date  of  the  service  of  this  monition,  to 
the  said  Rev.  S.  S.  Paris,  the  whole  amount  of  the 
arrears  which  shall  be  then  due  to  him,  or  shew 
cause,  within  the  same  period,  why  payment  should 
not  be  compelled  by  a  sequestration  of  your  said 
benefice.  Such  cause  you  will  shew  in  writinor,  ad- 
dressed to  us,  and  to  be  filed  in  our  registry  at  North- 
ampton, within  the  time  specified,  agreeable  to  the 
provisions  of  the  26th  and  76th  sections  of  the  said 
recited   act.     And,    agreeably    to   the   7oth    section. 
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such  cause  may  be  shewn,  either  in  the  form  of  an       1824. 
affidavit,  or  in  any  other  form  of  writing  as  the  case      ^»«'y 
may  require.     We  shall  then  summarily  determine  the 
matter  at  issue. 

Given  under  our  hand  and  seal,  this  8th  day  of  Chambem. 

May,  in  the  year  of  our  Lord  1823  ;  and  of  our 

translation  the  fifth. 


Mr.  Wetherell,  upon  this,  applied  to  the  Court  of  King's  Bench 
for  a  writ  of  prohibition  to  the  bishop  from  proceeding  to  a 
sequestration  of  his  benefice  under  that  monition ;  and  a  writ, 
nUii  was  granted  upon  a  suggestion,  supported  in  the  usual 
manner  hy  affidavits,  that  the  case,  as  between  rector  and  curate^ 
in  which  the  monition  issued,  was  not  a  case  within  the  operation 
of  the  Stat.  57  Geo.  III.  c.  90.  s.  53. 

That  rule  was  made  absolute  by  the  Court  of  K.B.  upon  argu- 
ment, in  Trinity  Term  (3d  July),  1824,  the  Court  holding,  that 
this  process  by  monition,  &c.  against  a  rector  for  payment  of 
arrears  of  stipend  to  his  curate,  was,  as  suggested,  not  well 
founded  on  57  Geo.  III.  c.90.  s.  53,  in  the  case  in  point  of  an 
assistant  curate  to  a  resident  rector ;  heing  only  to  be  had  in  cases 
where  the  curate's  licence  had  been  granted,  and  his  salary 
assigned,  under  that  act ;  which  was  held  by  the  Court  to  apply 
solely,  in  these  particulars,  to  the  curates  of  nan  resident  ni- 
cumbents. 

It  is  to  he  noted,  however,  that  this  decision  of  the  Court  of 
King's  Bench  leaves  the  general  question,  as  to  licenced  curates 
being  removable  at  pleasure,  or  the  contrary,  precisely  on  the 
footing  where  it  stood  before ;  be  that  footing  what  it  may.  All 
which  the  Court  of  King's  Bench  has  determined  seems  to  be, 
that  the  assistant  curate  of  a  resident  incumbent  is  not  entitled  to 
the  benefit  of  a  summary  process  by  monition,  &c.  for  the  recovery 
of  his  stipend  in  arrear.    This  process  by  monition,  &c«  it  should 
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1824.        be  observed,  is  clearly  not  accordiDg  to  tbe  general  coarse  of  the 
'fI?!/       ecclesiastical  law :  consequently  it  is  either  ire// founded  npon  the 
statute,  or  it  has  no  foundation  at  alL 


Term. 


Gatei 

V. 

Chambeiu. 
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By-day.  The  Office  of  the  Judge,  promoted  by 

Palmer  v.  Tijou. 

■li^nsuhe  de-  -■-  HIS  was  a  cause  or  business  of  the  office  of  the 
Iiid!Mmiiii)*for  Jtidgc,  promoted  by  Samuel  Palmer,  a  churchwarden 
hl^h ^i^ih, p*o -  ^^  *^^^  parish  of  St.  Mary,  Newington,  in  the  county 
proviSh  ^and^  ^^  Surry,  and  deanry  of  Croydon  (a),  against  Henry 
Int  ^ndedluid  Michael  Tijou,  a  sidesman  of  the  same  parish,  for 
Sew^^ofso?  "  quarrelling,  chiding,  and  brawling,  by  words,**  in 
tiomine^xpm'  the  church  of  that  parish;  and  also  for  **  laying  vio- 
iHiingheid  (in  lent  liands  upon  certain  persons,  and  creating^  a  riot 

contradistinc-  ... 

lion  to  a  tor-  and  disturbance"  in  the  said  church. 

»ner  case  arix-  .... 

ing  out  of  the      The  articles,  nine  m   number,   after  pleading  the 

Mme  general  /-'i  r  t^  -a  -rk    m 

transaction)  to  general  law  (as  in  the  case  of  Palmer  v.  Roney,  vide 

1)6  a  case    in 

mrhich  the  pro-  p.  141,  ajitCj)  pleaded,  ihatf  in  the  evening  of  Easter 
not  entitled  to  Tucsday,  1823,  at  the   time  of  a  poll  taken  in  the 

church  of  St.  Mary,  Newington,  for  the  election  of  a 
churchwarden  for  the  year  then  next  ensuing,  Tijou^ 
the  defendant,  perceiving  that  Richard  Roflfey,  a 
churchwarden  of  the  parish,  was  taken  into  custody  by 
a  constable,  violently  forced  his  way  through  the  per- 
sons assembled,    in  order  to  release  him,  and  in    so 

(a)  Vide  note  (« ),  page  141 ,  ante. 
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doiiijf,  smote,  and  laid  violent  hands  on,  divers  per-  i^'^**^ 

°  1  Trinity 

sons ;  that  on  William  Turner,  a  parishioner,  gently  Term. 


rijou. 


laying  his  hand  on  his  shoulder,  and  begging  him,  for 
God*s  sake,  to  be  quiet,  he,  Tijou,  swore  at,  and  then,  in- 
putting himself  in  a  fighting  attitude,  aimed  a  violent 
blow  at  the  head  of,  the  said  William  Turner,  who 
only  avoided  the  same  by  stepping  back  j  that  after, 
in  conjunction  with  others,  effecting,  in  a  violent  and 
outrageous  manner,  Mr.  Roflfey's  rescue  from  the  con- 
stable, he,  Tijou,  on  being  remonstrated  with  by  a 
Mr,  Elisha  Turner,  aimed  another  blow  at  the  head 
of  the  said  Elisha  Turner,  accompanied  with  oaths, 
and  divers  quarrelsome,  chiding,  and  brawling  ex- 
pressions ;  that  he,  the  said  defendant,  then  went  into 
a  pew  adjoining  that  in  which  Mr.  Hurcomb,  a  pa- 
rishioner, was  seated,  whom  he '  also  violently  abused 
and  swore  tit ;  and  at  whom  he  clinched  his  first  in  a 
menacing  and  insulting  manner ;  lastly,  that  he  laid 
violent  hands  on  a  Mr.  Samuel  Bishop,  also  a  pa- 
rishioner, who  only  interfered  by  requesting  him  to  be 
calm,  and  pushed  him  down,  whereby  he  was  seriously 
hurt ;  when,  in  consequence  of  such  violent,  and  out- 
rageous conduct,  he  was  taken  into  custody  by  a  con- 
stable. The  articles  likewise  pleaded  (as  in  the  case 
of  Palmer  r.  Roflfey)  that  this  prosecution  was  also 
instituted  by  vote  or  direction  of  the  vestry. 

A  responsive  allegation,  consisting  of  eight  articles, 
in  substance  pleaded,  that  Roffey,  the  churchwarden, 
was  assaulted  in  the  north  aisle  of  the  said  church  on 
the  occasion  articulate,  and  forced  to  the  ground, 
and  otherwise  ill  treated,  by  Mr.  Hurcomb,  and  his 
friends,  to  the  actual  peril  of  his  life  ;  that  Tijou,  the 
dL'ftuduiit,  who  was  then  in  the  church-yurd,  hearing 
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JL€m» 


the  tumult^  and  being  apprized  of  the  perilous  situation 
of  Mr.  RoflFey,  proceeded  into  the  church ;  and,  with 
the  assistance  of  other  persons^  succeeded  in  releasing 
him  from  the  same ;  that^  in  so  doing,  he  was  obliged 
to  press  through  the  crowd  assembled,  but  that  he 
neither  smote,  nor  laid  violent  hands  upon,  any  per- 
son, or  persons  whatever ;  nor  conducted  himself  to- 
wards William  and  Elisha  Turner,  and  Joseph  Hur- 
comb,  articulate,  in  manner  as  objected  to  him  in  the 
articles  j  that  soon  after  Roflfey's  release,  and  whilst 
he,  Tijou,  was  standing  on  the  seat  of  a  pew  in  the 
said  church,  Samuel  Bishop,  articulate,  pulled  him 
down  from  such  seat,  and  placed  himself  thereon  iii 
his  stead ;  upon  which  he,  Tijou,  in  like  manner,  dis« 
placed  Bishop,  and  regained  possession  of  the  said 
seat;  shortly  after  which,  he,  Tijou,  and  Bishop,  mu- 
tually apologized,  and  shook  hands.  And  this  allega- 
tion also  pleaded  (as  Roffey's  had,  in  the  former  case) 
that  Hurcomb  and  Richardson,  two  witnesses  ex- 
amined upon  the  articles,  were  themselves  under  pro- 
secution— the  one  for  quarrelling,  chiding,  and  brawl- 
ing, and  the  other,  Hurcomb,  both  for  this  offence, 
and  for  that  of  smiting  and  laying  violent  hands,  in 
the  parish  church  of  St.  Mary,  Newington,  upon  the 
day,  and  on  the  occasion,  articulate  {a). 

Thirteen  witnesses  were  examined  upon  these  arti- 
cles, and  six,  upon  the  responsive  allegation.  Of  tlteir 
evidence,  which,  though  sufficiently  bulky,  was  less  so 
than  that  taken  in  the  former  case,  the  result  on  the 
mind  of  the  Court,  after  hearing  counsel  on  both  sides, 
is  stated  in  the  judgment. 


(a)  Vide  note  (a),  page  143,  ante. 
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Judgment.  i^* 

Sir  John  Nichoix.  jS^ 

This  case  of  Palmer  v.  Tijou,  and  the  fonner  case  of 
Palmer  v.  RofFey ,  arising  out  of  parts  of  the  same  trans- 
action, in  which  former  case  the  Conrt  noticed  the  ge* 
neral  state  of  facts  and  the  law  applying  td  it,  the 
present  occasion  does  not  require  a  repetition  of  those 
preliminary  considerations.  It  will  be  sufficient  to 
state,  that  in  electing  churchwardens  for  the  parish  of 
Newington  in  the  year  1823,  and  while  a  poll  was 
going  on  in  the  church,  a  quarrel  arose  between 
Mr.  Roffey,  one  of  the  church-wardens,  and  Mr.  Hur- 
comb,  a  parishioner;  which  quarrel  continued  at  the 
polling-table  a  very  considerable  time;  the  terms 
"  coward'*  and  **  informer"  being  repeatedly  inter- 
changed between  them.  Which  of  those  two.persons 
began  the  quarrel,  or  which  was  most  to  blaine,  ap* 
peared  to  be  immaterial :  both  had  grossly  violated  the 
laws  existing  for  the  protection  of  the  sanctity  of  the 
plaice.  This  quarrel  was  followed  by  a  still  more  vio- 
lent disturbance  between  the  same  parties  in  the  north 
aisle  of  the  church  ;  most  of  the  persons  present 
flocking  there,  being  attracted  by  the  noise  and  tumult. 
It  is  after  the  commencement  of  the  disturbance  in 
the  north  aisle,  that  the  offence  of  Mr.  Tijou  is 
charged  to  have  been  committed  :  he  was  not  at  all 
engaged  in  the  original  quarrel,  which  led  to  the  dis- 
turbance in  the  north  aisle,  nor  was  he  present  at  the 
commencement  of  the  latter.  During  the  confusion, 
some  of  the  by-standers  called  out  for  constables ;  and 
a  constable  had  actually  taken  Mr.  Roffey  into  cus- 
tody. 

It  would  hardly  be  proper  for  the  Court  wholly  to 
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^^®2f'       pass   over,  without  notice,  a  misapprehension  ^bich 
.Term.       seems  to  have  prevailed  respecting  the  duties  and  an- 
^^JlJ^      thorities  of  the  different  parish  officers.     Most  of  the 
o.  persons  present,  seem  to  have  considered,  that  nothing 

special  attached  to  the  place  in  which  they  were .  as- 
sembled; that  whether  it  was  a  church  or  a  tavern, 
or  a  polling-booth,  made  no  difference.  There  was  a 
disturbance  ;  the  constables  are  called  for,  the  cry  is 
raised  of  <^turn  him  out,''  and  the  constable,  Wright, 
seizes  the  churchwarden,  Roffey,  and,  soon  after,  the 
constable  Passey  seizes  the  sidesman,  Tijou,  pulling 
out  his  pocket  staff  in  proof  of  his  authority  to  do  so. 
Now  the  church  itself,  and  the  preservation  of  order 
in  the  church,  is,  in  the  Jirst  instance^  under  the  pro* 
tection  of  the  ecclesiastical  law,  and  the  ecclesiastical 
officers.  The  Court  does  not  mean  to  say,  that,  if  an 
Actual  breach  of  the  peace  takes  place  in  the  church, 
and  the  ecclesiastical  officers  either  neglect,  or  are  un- 
able to  do  their  duty,  or  still  more,  if  they  call  for  as- 
sistance, the  civil  officer  may  not  be  warranted  in 
interfering:  but,  in  the  first  instance,  it  is  the  duty  of 
the  ecclesiastical  officers  to  preserve  order  in  the  church : 
theirs  is  the  primary  authority.  Who  then  are  those  < 
officers?  The  churchwardens,  and  their  assistants,  the 
sidesmen.  It  is  their  duty:  to  attend  the  church  for  the 
very  purpose  of  preserving  order.  It  is  implied  in 
their  oaths  of  office  '*  faithfully  to  discharge  their  duties 
as  churchwardens,"  if  they  are  dissenters  from  the 
established  church,  and  from  motives  of  conscience 
cannot  attend  its  worship,  they  are  allowed. by  law  to 
serve  the  office  by  sufficient  deputy.  In  the  execution 
of  this  duty  they  are  protected  by  law  :  for  example,  if 
they  take  off  a  man's  hat  in  church,  qr  if  they  turn  ai^ 
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obstinate  disturber  out  of  the  church,  without  unne- 
cessary violence,    they  are  not  guilty  of  an  assault : 
They  therefore  are  primarily  the  officers  whose  duty 
.it  is  to  keep  order  in  the  church.     How  far  these  con- 
siderations may  aggravate  the  offence  of  Mr.  Tijou,  I 
am  not  at  present  inquiring:  I  notice  them  princi- 
pally in  order  to  say,  that  constables  are  called  for  upon 
this  occasion,  earlier  than  was  neeessary,  in  my  judg- 
ment, or  consequently  than  w?^  justifiable.    Nor  is 
the  alacrity  with  which  these  constables  seem  to  have 
acted  quite  uncensurable.     Passey,  for  instance,  takes 
Mr.  Tijou  into  custody,  and  without  any  requisition 
to  that  effect.    But  the  authority  of  Mr.  Tijou,  in  that 
place,  was  paramount  to  the  authority  of  any  consta- 
ble :  and  it  must  be  a  very  strong  case  indeed  which 
will  Justify  a  constable  in  inverting  this  order  of  au- 
*  thority  by  taking  a  churchwarden  or  a  sidesman  into 
custody ;  although  possible  circumstances  may  justify 
and  require  such  a  proceeding.    The  Court  has  stated 
thus  much,  not  as  of  any  great  importance  in  the  pre- 
sent case,  but  that  the  rights  and  duties  of  these  offi- 
'  cers,  respectively,  may  be  properly  understood,  and 
-  more  genarally  known. 

The  first  question  in  the  case  is,  whether  the  articles 
charging  the  offence  are  proved :  the  matter  of  costs 
will  be  for  after  consideration.  Upon  carefully  pe- 
~  nising  the  evidence,  I  am  of  opinion,  that,  although 
the  articles  state  some  of  the  facts  in  rather  an  in- 
flamed manner,  and  there  are  some  discrepancies  be- 
tween the  witnesses,  yet,  upon  the  whole,  it  is  estab- 
lished that  the  law  has,  to  a  certain  extent,  been  vio- 
lated. 
*    When  the  disturbance  in  the  north  aisle  commenced 
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1824.  Tijoa  was  not  in  the  church  :  nor  is  it  suggested  that 
X^^^  he  had  taken  any  part  in  the  previons  quarrel.  The 
facts  are  these — Tijou,  while  in  the  church-yard,  hear- 
ing the  noise,  comes  into  the  church :  and  perceiving 
Tuoir.  jjjg  disturbance,  and  the  crowd,  he  forces  his  way 
through  the  crowd  up  to  the  churchwarden  ;  and  if  he 
had  done  this  merely  as  a  sidesman,  intending  to  pre- 
serve order,  it  would  have  been  justifiable :  for  his  oath 
of  ofiice  is  **  to  be  assistant  to  the  churchwardens  of  his 
parish,"  and  the  churchwarden  at  that  time  was  actually 
engaged  in  a  personal  struggle,  namely,  with  the  con- 
stable. But  it  would  be  an  excess  of  candour  to  sup- 
pose that  Mr.  Tijou  was  influenced,  if  by  that  motive  at 
all,  by  that  sole  motive.  Rofiey,  himself,  at  the  time,  far 
from  being  occupied  in  preservhig  order,  was  acting 
in  gross  violation  of  it :  and  the  (principal,  at  least) 
object  of  Tijou's  interference  seems  to  have  been,  to 
take  part  with  a  friend  (Roffey),  and  to  maintain  his 
quarrel ;  and  not  merely  to  discharge  his  own  official 
duty.  At  all  events,  there  is  no  sufficient  justification 
of  his  language  and  conduct  upon  this  occasion,  what- 
ever were  his  motives.  The  Court  is  therefore  of  opinion 
that  the  law  has  been  so  far  violated,  though  the  case  is 
by  no  means  of  an  aggravated  character.  The  disturb- 
ance which  was  going  on  tends  to  extenuate  the  conduct 
of  Tijou ;  he  was  excited  to  that  conduct  by  the  exist- 
ing tumult,  and  the  situation  of  his  friend.  The  ori- 
ginal brawlers,  Roffey,  and  Hurcomb,  had  kept  up 
their  quarrel  for  hours :  they  were  the  great  offend- 
ers, and  the  cause  of  the  whole  disturbance.  Many 
of  the  by-standers,  probably,  took  a  warmer  part  in 
the  business  than  was  strictly  justifiable  in  point  of 
law  ;  considering  the  respect  that  was  due  to  the  place 
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in  which  they  then  were  i^sembled ;  but  to  have  ihsti--       idM. 
tuted  suits    against  all  who  might  have  so  offended       j'en!^ 
upon  the  occasion,  would  have  been  acting  much  too 
rigorously. 

What  afterwards  passed  with  a  person  of  the  name 
of  Bishop,  took  place  also  ^n  the  heat  of  the  moment. 
Even  according  to  Bishop's  own  account,  he  first  put 
his  hand  on  Tijou's  shoulder,  and  though  he  did  this 
in  order  to  i^pease  matters,  yet  Tijou,  being  so  heated, 
might  easily  have  mistaken  it  as  an  act  of  aggression 
and  an  asssiult;    but,   according  to  Tijou's  witness. 
Bishop  first  pulled  him  down  by  the  coat  from  the  seat 
of  the  pew;  and  Tijou,  in  the  same  manner,  pulled 
Bishop  down,  in  order  to  recover  his  place ;  though, 
unfortunately,  on  descending,   Bishop's   foot    turned 
under  him,  by  which  he  received  some  injuiry.     The 
parties  made  up  their  private  misunderstanding  upon 
the   spot,  by  shaking  hands  in  token .  of  forgiveness ; 
and  although  that  immediate  reconciliation  might  not 
conclude  anyperson  against  proceeding  for  the  pur-- 
pose  of  maintaining  public  order,  yet  it  is  not  wholly 
immaterial  to  the  present  consideration;  more  espe- 
cially in  respect  to  costs. 

Now,  upon  thie  point  of  costs^  it  is  to  be  observed, 
that,  generally,  where  an  offence  has  been  committed, 
the  expence  of  correcting  it  is  to  be  borne  by  the 
offender ;  but  it  does  not  necessarily  follow  that  full 
costs  are  to  b^  given  :  they  may  be  mitigated  accord- 
ing to  the  discretion  of  the  Court.  That  discretion 
however  is  not  to  be  arbitrarily  exercised  ;  but  upon 
a  just  and  impartial  consideration  of  all  circumstances. 
The  conduct  of  both  parties  must  be  taken  into  con- 
sideration,  in    order   to  see  bow  far  the  defendant 
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eiigbt  to  pay,  and  how  the  promoter  has  a  claim  to 
receive, yw//  costs. 

Two  prosecutions  have  been  instituted  by  Mr.  Pal- 
mer. The  prosecution  against  Mr.  RofFey,  the  church- 
warden, who  had  been  guilty  of  brawling  in  the 
church  for  hours  together,  previous  to  this  renewed 
quarrel  in  the  north  aisle,  the  Court  held  to  be  a  case 
which  called  for  full  costs.  But  by  that  prosecution  the 
sanctity  of  the  place  would  be  asserted ;  the  law  upon 
the  subject  would  be  ascertained  and  become  known,  and 
the  example,  to  prevent  the  recurrence  of  the  offence 
in  the  parish,  would  be  made.  If  another  person  had 
equally  offended,  or  with  scarcely  a  shade  of  difference, 
it  might  have  been  invidious  to  select  only  one  of 
them  :  both  might  have  been  properly  prosecuted ;  but 
upon  a  view  of  the  whole  transaction,  I  cannot  think 
that  Tijou  was  the  other  person  who  ought  to  have 
been  so  selected. 

As  the  public  officer  discharging  his  duty  for  the 
purpose  of  repressing  such  offences,  Mr.  Palmer  was 
fully  justified  in  the  former  proceeding;  it  was  also 
advised  and  directed  at  a  meeting  of  the  parishioners. 
The  churchwarden  was  not  however  bound  to  obey 
that  direction — he  was  to  judge  of  its  propriety,  for  he 
becomes  the  party  responsible  to  the  Court  and  to  the 
defendant:  and  although  the  Court  is  always  dis- 
lK)sed  to  protect  public  officers  in  the  fair  dischai^e 
of  their  duty,  even  if  some  error  of  judgment  should 
occur,  yet  it  is  also  the  duty  of  the  Court  to  protect 
individuals  against  the  abuse  of  official  station,  and 
against  being  harassed  with  expence  by  an  officer  who 
may  be  supported  by  the  parish  purse. 

From  the  evidence  laid  before  the  Court  in  these 
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two  causes,  the  two  principal  offenders  were  Mr.  Rof-       1824. 
fey  and  Mr.  Hurcomb.     Even  if  the  former  were  the       ^W^ 
greater  of  the  two,  yet  the  latter,  if  a  second  prose- 
cution were  deemed  necessary,  was  the  other  proper 
person  to  have  been  selected  as  the  object  of  such  pro- 
secution.   It  is  with  regret  the  Court  differs  in  opinion 
from  so  respectable  a  body  as  the  vestry  of  this  parish  ; 
but   I   cannot    help,    most   conscientiously,  differing 
from  them  on  the  present  occasion.     They  direct  a 
prosecution  against  Mr.  Tijou,  who  was  only  a  sub- 
ordinate offender ;  while  they  do  not  direct  any  prose- 
cution against  Mr.  Hurcomb ;  but,  on  the  contrary, 
he  is  brought  forward,  not  only  as  a  witness  in  these 
suits,  but  as  an  active  partisan,  applying  to  some  of 
the  other  witnesses  to  attend  in  support  of  it.     Look- 
ing at  this  course  of  conduct,  it  seems  to  me  impossible 
to  consider  the  present  prosecution  against  Tijou  as 
having  been  instituted  solely  for  its  proper  and  legiti- 
mate  object,   namely,  to  protect  the  sanctity  of  the 
place  consecrated  and  set  apart  for  the  worship  of  the 
Supreme  Being ;  nor,  impartially,  to  correct  those  who 
have    offended    against    public    order  and   decorum, 
w^ithout  any  regard  to  which  party  in  parish  politics 
the   offender   might  belong.      It   therefore   does  not 
appear  to  be  the  case  of  a  public  officer  acting  without 
private  motives  in  the  discharge  of  his  duty;  which 
possesses  a  decided  claim  upon  the  justice  and  dis- 
cretion of  the  Court,  to  indemnify  him  in  his  full 
costs,  at  the  expence  of  the  party  proceeded  against ; 
but  upon  careful  consideration,  I  cannot  help  thinking 
this  to  be  a  case  for  mitigated  costs:  and  as  Mr.  Ti- 
jou will  have  his  own  expences  to  pay,  which  have 
been  rendered  pretty  heavy,  by  the  promoter's  ex- 
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1824.  amining  a  great  namber  of  witnesses;  and  as 
Tmm.  ^^*  Palmer  may,  possibly,  be  indemnified  by  others 
of  the  parish,  I  shall  content  myself,  in  the  first  place, 
with  suspending  Mr.  Tijou  ab  ingressu  ecclesiie  for 
one  week;  and,  secondly,  by  condemning  him  in  50/. 
nomine  erpemarum. 
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i8t  Session.  Ayrey  and  Others  v.  Hill. 

i»r-£?  Judgment. 

wiu-^lator  Sir  John  Nicholl. 

•rowd  to  have      ^\^q  ^jise  before  the  Court  is  pretty  Yoluminous,  in 

been  not,  pro-  r         j  » 

periy,  a  mad-  point  of  evidence :  but  there  is  much  of  it  to  which 

■MB ;  bnt  an     ^  '  ^ 

habitnai         tjje  Court  has  little  occasion  to  advert  in  statins:  the 

dmnkard,  ^ 

wbo,  nnder     orrounds  of  its  judorment. 

the  excite-        ^  i  ,     ^  -r. 

mentofiiqnor.      The  deceased,  Peter  Hurman,  otherwise  Efibrd  (a\ 

acted  in  all  re-    -»iii/»a'  i. 

spects,  very  died  on  the  oth  of  August,  1821,  leaving*  a  will  bear- 
man— differ-  ing  date  25th  of  June  in  that  year,  the  validity  of 
tions  appii-  which  is  the  point  at  issue.  The  following  is  a  sum* 
two  cases  as  mary  of  the  contents  of  that  instrument.  It  benefits, 
totheimitteHn  Considerably,  the  family  of  Mr.  Pike,  one  of  the  exe- 
ed^testator  *  cutors ;  it  dcviscs,  and  bequeathes,  a  freehold  estate  for 
b^ln^of^Sn-  ^^^^9  together  with  the  residue  of  the  testator's  per- 
mentlJSSSio^  sonalty  for  life,  to  Lucy  Hill,  his  niece  and  sole  next 
queit^To't  '  ^f  ^^^  y  ^^^  *  ^^ff^cy  ^f  5^'-  *^  William  Hill,  her 
tiroe'*of*m2[-  ^"sband,  in  the  event  of  his  surviving  her ;  it  also  be- 
ing his  will  ; 
and  the  will         (a)  The  mother  of  the  deceased  had  had  two  husbands — Hnr- 

qoently,  esta*   ^^^  ^^^  Efford.    The  deceased  was  the  son  of  the  first  husband ; 
blisbed.  but  chose  to  pass,  aud  was  usually  known,  by  the  name  of  the 

second. 
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queathes  700/.  (100/.  each)  to  Reven  different  charities  j 
and  100/.  each  to  the  three  executors,  Mr.  Ayrey, 
Mr.  Pike,  and  Mr.  Megginson ;  whom,  lastly,  Jt  pur<^ 
ports  to  appoint  joint  (substituted)  residuary  legatees. 
Such,  in  substance,  are  the  contents  of  this  will  (a); 
it  is  written  on  five  sheets  of  paper,  each  of  which  is 
signed  (the  fifth  being  also  sealed)  by  the  testator ; 
and  it  is  likewise  subscribed  by  three  persons,  as 
witnesses,  the  solicitor  who  drew  it  up,  and  two  neigh- 
bouring tradesmen,  merely  called  in  to  attest  the 
formal  act  of  execution.  The  personalty  bequeathed 
by  this  will  is  stated  to  amount  in  value  to  about 
SOOO/.  and  the  realty  devised  to  between  5  and 
10,000/. 

This  instrument,  such  as  I  have  described  it,  is  pro- 
)>ounded  by  the  executors,  and  is  opposed  by  Lucy 
Hill,  the  testator's  niece,  and  only  known  relation; 
lier  alleged  ground  of  opposition  being,  in  a  word,  the 
asserted  testator's  incapacity.     Her  allegation,  respon* 

(a)  The  following  is  a  correct  abstract  of  the  will,  which  it 
«eeins  proper  to  state,  for  a  reason  that  will  appear  in  the  seqael. 
Samael  Pike,  100/. — his  four  children  400/.  4  per  cents — Sid- 
i^ell  Pike,  his  daughter,  two  freeholds,  Aldersgate  Street;  a  lease- 
hold, No.  8,  Anderson's  Buildings;  ground  rents  of  twenty 
houses,  ditto ;  two  copyholds  at  Plaistow — Orphan  School ;  Boy 'a 
School,  Bethnal  Green;  Brown^s  Charity  School;  Deaf  and 
Dumb  School;  Hospital,  Hyde  Park  Corner;  ten  Widows  at 
Orsett ;  ditto  at  Plaistow,  100/.  each — Lucy  Hill  (the  deceased's 
niece)  a  real  estate  called  *'  Squirrel's  Heath  Farm,"  and  other 
real  estates  for  life;  at  her  death  to  be  sold,  and  out  of  the  pro- 
ceeds, 600/.  to  William  Hill,  her  husband — Lucy  Hill  residue,  for 
life — Samuel  Pike,  John  Ayrey,  and  J.  M.  Megginson,  substituted 
residuary  legatees,  and  executors,  with  legacies  (the  two  latter) 
of  100/.  each.  The  residue  (real  and  personal)  was  estimated,  in 
the  argument,  at  7  or  8000/. 


1824. 
Trinity 
jLerm^ 
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1824.       give  to  a  cottdiditf  pleads,  generally,  in  the  third  article, 
Term.       that  the  deceased  had  long  been  subject  to  mental 


derangement,  more  particularly  from  about  the  mid- 
r.  die  of  the  year  1817;  of  which  it  furnishes  a  variety 

of  (supposed)  instances  in  the  fifteen  succeeding 
articles;  summing  up  the  iii^hole  by  pleading,  in. the 
nineteenth  article,  that  the  deceased  was  not  of  testa- 
mentary capacity  on  the  25th  of  June,  1821,  but,  that 
he  was  in  the  custody,  and  under  the  controul,  of  the 
executors  (one  or  all)  at  that  time,  upon  whose  sole 
suggestion  the  will  in  question,  was,  de  Jacto,  made 
and  signed  by  the  deceased.  To  this  it  is  answered, 
on  the  part  of  the  executors,  that  the  deceased  was 
never  insane;  for  that  he  conducted  himself  rationally 
at  all  times,  when  not  under  the  excitement  produced 
by  spirituous  liquors,  to  the  immoderate  use  of  which, 
it  may  be  stated,  once  for  all,  as  an  admitted  fact  in 
the  cause,  that  the  deceased  had  been  addicted  for  a 
number  of  years. 

Now  this  being,  in  substance,  the  case  on  both 
sides,  it  appears  to  me  that  the  testimony  of 
Mrs.  Hill's  own  witnesses  fails  to  make  out  a  case  of 
(^proper)  insanity,  or  mental  derangement.  They  speak 
to  the  deceased's  extravagant  conduct  indeed,  in  a 
variety  of  instances;  but  they  admit  him,  in,  at  least, 
by  far  the  greater  part  of  these,  to  have  been  intoxi- 
cated at  the  time ;  when  it  does  seem  that  he  not  only 
talked  wildly  and  incoherently^  but  that  he  acted,  and 
conducted  himself,  in  all  respects,  very  like  a  madman. 
Even  Fagg,  the  witness  who  deposes  most  strongly 
in  this  particular,  concludes  by  stating  the  deceased, 
in  her  apprehension,  "  a  mad  drunken  foohy^  ob- 
viously connecting,  as  appears  by  this  phi-ase,  in  her 
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vier/  of  the  case^  his  supposed  insl^nity,  with  his  1824. 
idmitted  habits  of  gross  intoxication.  On  the  con*  Tetm. 
trarVf  however,  it  is  pleaded,  and  proved,  that  the  de- 
ceased at  no  time  was  under  any  control  as  to  the 
management  of  his  person »  or  propeiiy ;  that  he  re- 
ceived rents  ;  made  payments;  transferred  stock;  drew 
Irafts ;  settled  accounts ;  bought  and  sold  property ; 
in  a  word,  that  he  was  perfectly  sui  juriSf  to  the  last^ 
with  respect  to  the  conduct  both  of  himself  and  his 
iffairs,  in  all  particulars. 

The  testator's  case  then  appears  to  the  Court  to  be 
that  of  a  person  not  (^properly)  insane  or  deranged ; 
bat  to  be  that  of  a  person  addicted  to  a  species  of 
3briety,  which,  during  its  subsistence,  frequently  pro- 
luces,  and  is  proved,  in  the  present  instance,  to  have 
ictualljf  produced,  upon  the  subject  of  it,  effects  very 
dmilar  to  those  which  insanity,  or  mental  derange*^ 
nent,  (properly  so  called)  would,  or  might,  have  occa- 
sioned. In  other  words,  the  deceased  appears  to  the 
Court,  not  in  the  light  of  a  madman,  but  in  that  of  a 
person  habitually  addicted  to  the  use  of  spirituous  li*^ 
quors,  under  the  actual  excitement  of  which  he  talked 
and  acted,  in  most  respects,  very  like  a  madman. 

Now,  viewed    as  with   reference   to  the  point   at 

■88ae,  the  cases  in  question,  notwithstanding  their  ap- 

{Parent   similarity,    are  subject,   in  my  judgment,  to 

'Very  different  considerations.     Where  actual  (proper) 

insanity  is  proved  to  have  once  shewn  itself,  either 

perfect  recovery,  or,  at  least,  a  lucid  interval  at  the 

time  of  the  making,  must  be  clearly  proved,  to  entitle 

any  alleged  testamentary  instrument  to  be  pronounced 

for  as  a  valid  will.     Either  of  these  however,  the  last 

e^cially,  is  highly  difficult  of  proof,  for  the  following 

VOL.  J  I.  o 
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^^-       reason.  Insanity  will  often  be,  though  latent ;  so  that 
Term.       &  person   may,  in  effect,  be  completely  road   or  in- 


sane, however,  on  some  subjects,  and  in  some  parts  of 
V.         his  conduct,  apparent ly,  rational.     But  the  effects  of 


HiLU 


drunkenness  or  ebriety  only  subsist,  whilst  the  cause, 
the  excitement,  visibly  lasts :  there  can  scarcely  be 
such  a  thing  as  latent  ebriety  :  so  that  the  case  of  a 
person  in  a  state  of  incapacity  from  mere  drunkemiess 
or  ebriety,  and  yet  capable^  to  all  outward  appearance, 
can  hardly  be  supposed.  Consequently,  in  the  last,  which 
in  my  judgment,  is  thisy  description  of  case,  all  which 
requires  to  be  shewn  is  the  absence  of  the  excitement 
at  the  time  of  the  act  done ;  at  least,  the  absence  of 
the  excitement  in  any  such  degree  as  would  vitiate 
the  act  done ;  for  I  suppose  it  will  readily  be  con- 
ceded that,  under  a  mere  slight  degree  of  that  ex* 
citement,  the  memory  and  understanding  may  be,  in 
substance,  as  correct  as  in  the  total  absence  of  any 
exciting  cause.  Whether,  where  the  excitement  in 
some  degree  is  proved  to  have  actually  subsisted  at  the 
time  of  the  act  done,  it  did  or  did  not  subsist  in  the 
requisite  degree  to  vitiate  the  act  done,  must  depend, 
in  each  case,  upon  a  due  consideration  of  all  the  cif* 
cumstances  of  that  case  itself,  in  particular;  it  be- 
longing  to  a  description  of  cases  that  admits  of  no 
more  definite  rule,  applicable  to  the  determination  of 
them,  than  the  one  now  suggested,  that  I  am  aware  of* 
In  this  view  of  the  question  before  the  Court,  it 
must  be  obvious,  that  the  result  will  depend,  upon  the 
deceased's  state  and  condition  at  the  time  (to  be  col- 
lected, principally y  from  what  passed  at  the  time)  of 
his  giving  instructions  for,  and  signing,  the  instru- 
ment now  propounded  as,  and  for,  his  last  will.     But 
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previous  to  considering  this  it  may  not  be  improper        i824.' 
that  the  Court  should  briefly  notice  one  or  two  out-      Trintty 

.  ^  lenu. 

lying  circumstances.  ^•-^'^^ 

And  here,  in  the  first  place,  I  am  bound  to  observe,      Ayrey 
that  the  dispositive  part  of  this  will  has,  to  my  judg-        Hilu 
ment,  nothing  very  alarming  in  point  of  probability. 
The  deceased,  in  early  life,  had  been  for  many  years 
in  the  service  of  a  Mr.  Holker,  (the  uncle  of  Mr.  Meg- 
^inson)  an  attorney,  who  left  him  an  annuity  by  will, 
which  the  deceased  constantly  received  at  Mr.  Meg- 
ginson's  office.     Hence,  he  appears  to  have  considered 
himself    connected,  in  a  manner,    with  Mr.  Meggin^ 
son  ;  and  it  is  in  proof  that  he  frequently  spoke  of  his 
regard  for  him,  and  his  intention  to  benefit  him  at  his* 
death.  The  bequest,  then,  to  Mr.  Megginson,  is  one  by 
no  means  improbable.  Again,  as  to  Pike  and  his  family, 
the  wife  of  the   deceased   died    in  February,   1820, 
Daring  her  life,  the  deceased  had  resided  at  Bethnal 
Green — he  was  much  affected  by  her  death,  and  took, 
upon  that  event,  in  particular,  to  a  course  of  exces- 
sive drinking,  which  led  to  the  commission  of  many 
of  those  acts  of  extravagance  deposed  to  by  the  wit- 
nesses   upon   the   niece's    allegation.     Soon   after   his 
wife*s  death  (in  the  spring  of  1820,)  he  went  to  lodge 
with.  Pike  (whom  he  had  previously  known),  at  An- 
derson's  Buildings,    in   the    City  Road,  and   became 
from  that  time,  much   attached  to,  and  fond  of,  his 
children.     It  is  charged  thnt  the  deceased,  while  at 
Pike's,  drank  spirits  to  excess,  and  that  Pike  and  his 
children,  the  latter  especially,  encouraged  him  in  that 
pernicious  habit ;  but  this,  admitting  it  to  have  been 
true,  was  a  circumstance  not  likely  to  abate  his  fond-* 
ness  for  th^m  j  though,  itself,  most  undoubtedly,  very 
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1824.       highly  reprehensible.     In  March,  1821,  the  deceased 
Term.       bought  a  housc,  and  went  to  reside,  at  Dalby  Terrace, 


{also  in  the  City  Road ;)  and  was  accompanied  by  Pike 
r.  and  his  family ;  who  remained,  however,  at  Dalby 
Terrace  about  three  weeks  only,  or  till  about  the 
middle  of  April.  But  the  deceased,  himself,  soon 
became  dissatisfied  with  his  purchase ;  and  removed 
back  to  Pike's,  in  Anderson's  Buildings,  in  the  foU 
lowing  June  ;  a  few  days  prior  to  the  date  of  the  pre- 
sent will.  Under  these  circumstances,  the  disposiiiofif 
so  far  as  it  benefits  Pike  and  his  family,  is  not  by  any 
means  very  unlikely.  Even  Mr.  John  Ayrey,  the  third 
executor,  had  been  well  known  to  the  deceased  from 
the  year  1817— and,  I  think,  that  there  are  sufficient 
vestiges  in  the  evidence,  of  mutual  kindnesses  be- 
tween the  parties,  to  relieve  the  testamentary  benefit 
derived  even  to  this  executor,  though,  of  the  three, 
the  one  least  connected  with  the  deceased,  from  any 
charge  of  high  improbability.  The  deceased  had  in- 
trusted him  with  some  charitable  donations — and  it 
appears,  that  Mr.  John  Ayrey  was  also  executor  of  a 
former  will,  executed  by  the  deceased,  about  six 
months  before  his  death. 

But  how,  again,  was  the  deceased  situated  with  re^ 
gard  to  his  family  ?  for  this  is  a  circumstance  by  no 
means  immaterial  in  estimating  the  probability,  or  the 
improbability,  of  this  will,  in  the  dispositive  part  of 
it.  The  deceased  left  one  niece,  the  posthumoufi 
child  of  a  brother  by  the  half-blood,  his  sole  next  of 
kin,  and  only  known  relation.  She,  at  that  time,  was 
forty  years  of  age ;  and,  though  twice  married,  had  never 
had  a  child.  Now,  the  will  in  question  is  scarcely  in- 
officious with  regard  to  this  niece  :  it  bequeathes  her  a 
very  considinabh;  [portion  of  the  property  for  life  j  slie 
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is  the  general  residuary  legatee  for  life :  her  husband      ^®^. 
too,  though  pleaded  and  proved  to  have  been  no  favo*       Term. 


ever  having  any  child  or  children  was  too  remote  a 
one  to  be  much  contemplated  :  so  that,  the  wilFs  con- 
taining no  provision  for  that  event,  but  substituting 
other  residuary  legatees,  strangers  to  the  testator  in 
blood,  after  her  decease,  is  a  circumstance,  again,  not 
at  all  extraordinary. 

Lastly,  of  two  at  least  of  the  three  executors,  and 
substituted  residuary  legatees,  the  will  now  propound- 
ed is  not  the  deceased's  Jivst  testamentary  disposition 
in  favor.     Annexed  to  Mr.  Megginson's  affidavit  of 
scripts  is  the  draft  of  a  will,  prepared  by  a  person 
named  Durant,  and  executed  by  the  deceased  on  the 
21st  of  March,  1821 :  but  the  original  of  which  does 
not  appear.     Now,  from  the  contents  of  this  draft, 
it  appears  that  the  will  of  March,  1821,  was  a  will 
equally,  if  not  more,  in  favor  of  Pike's  family  than 
that  now  propounded  j  and  Mr.  John  Ayrey  is  an  exe- 
cutor of  this  will,  with  a  legacy  of  100/.     Between 
that  time  and  the    25th  of  June,    it  is  deposed  by 
Combes  (an  adverse  witness)  that  he,  at  the  deceased's 
request,  drew  up  a  third  (intermediate)  will,  from  his 
dictation^  which  the  deceased  afterwards,  indeed,  re- 
fused to  execute ;    although   it   was,  probably,  upon 
the  occasion  of  his  dictating  this  will  that  he  destroyed 
the  former  will  made  by  Durant.     Of  the  contents  of 
the  will  so  prepared  by  Combes,  there  is  no  account- 
but  the  testimony  of  Combes  (an  adverse  witness)  on 
this  part  of  the  case,  is  express  to  the  capacity  of  the 
deceased    at  that    time,   and   to  his  intention   to  die 
testate;  iu  which  respects  it  is  not  iniaiaterial. 


rite  of  the  deceased,  has  a  legacy  of  500/.  in  the  event 

of  his  surviving  her.     The  probability  of  the  niece  •. 
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1824.  The  only  direct  evidence  as  to  the  factum  of  the 

Termi  ^^'^  "^^^  propounded,  (independaut  of  that  of  the 
two  other  subscribed  witnesses,  ^vho  merely  speak  to 
the  formal  act  of  execution),  is  to  be  found  the  depo- 
sition of  Mr.  Singleton,  a  subscribed  witness,  being 
also  the  solicitor  who  prepared,  or  drew  it  up.  The  fol- 
lowing is  a  brief  abstract  of  the  course  of  the  transac- 
tion, as  represented  in  the  evidence  of  tliis  witness. 

On  the  morning  of  the  25th  of  June,    (1821)  the 
witness  attends  the  deceased,  of  whom  he  had  pre- 
viously no  knowledge,  in  order  to   make  his  will,  at 
the  instance  of,  and  in  company  with,  Mr.  John  Ayrey, 
party  in  the  cause,  whom  he  had  known  w*ell  for  the 
last   four  years.     Ayrey  says,  the  deceased  had  told 
him  to  "  bring  his  oxon  attorney."— On  arriving  at  An- 
.  derson's  Buildings,  they  are  shewn  up  to  the  deceased, 
who  is  ill  in  bed.     The  witness,  after  certain  prelimi- 
naries which  need  not  be  stated,  is  accommodated  with 
a  chair,  close  to  his  bed  side,  near  the  pillow ;  and, 
Mr.  John  Ayrey  continuing  in  the  room  all  the  time, 
gives  the  deceased  to  understand  upon  this,  that  he 
is  ready  to  take  instructions  for  his  will.     The  de- 
ceased says,  *^  I,  Peter  Efford,  being  of  sound   and 
disposing  mind,"  but,  stopping  himself,  adds,  '^  you 
know  what  to  say  as  well  as  I  do."     The  witness  pro- 
ceeds accordingly,  without  farther  dictation,  to  write 
the  introductory  part  of  the  will ;  intimating  to  the 
deceased  when  it  is  that  he  arrives  at  the  dispositive 
part,  or  the  first  bequest.     The  deceased  then  fur* 
nishes  instructions,    agreeably  to  which    the  witness 
reduces  into  writing  the  paper  now  propounded.    The 
witness,    in  some  instances,   is   obliged    to  make  the 
deceased  repeat*  his  words,  from  his  inarticulate  man- 
ner of  speaking*— in  some  instances,  names  are  spelt 


Term. 
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by  the  deceased,  die  witness  not  knowing  how  to  ^324. 
write  them — and  the  christian  name  of  one  of  Pike*l5 
children  is  ascertained,  and  communicated  to  the 
witness  by  Ayrey,  the  deceased  himself  not  recollect-  Aymt 
ing  it.  When  the  witness  arrives  at  the  residuary  H*"» 
claose,  the  deceased  desires  that  the  residue  shall  be 
given  to  certain  charities,  tq  which  he  had  bequeathed 
specific  legacies  in  the  former  part  of  the  will — ^but 
on  the  witness  telling  him,  that  real  estate,  part  of  the 
residue,  is  incapable  of  passing  by  will  to  charities, 
he  says,  after  pausing  for  about  a  minute,  as  if  re- 
flecting how  he  shall  dispose  of  it,  "  give  the  residue 
(meaning,  as  the  witness  deposes,  the  residue  of  hi3 
property,  generally,)  to  the  executors/'— The  witness 
then  proceeds  with,  and  finishes  the  paper,  which 
being  done,  it  is  audibly  and  distinctly  read  over  to 
the  deceased  by  the  witness,  who  explains  to  him  the 
purport  and  efiect  of  certain  parts  of  it,  and  the  de- 
ceased says,  that  it  is  ^^  all  right/'  It  is  then  executed 
and  published  with  the  usual  formalities,  in  the  pre- 
sence of  the  witness,  and  of  two  neighbouring  trades- 
men, who  are  called  in  to  attest,  and  who,  together 
with  the  witness,  Mr.  Singleton,  actually  dp  attest, 
the  execution— Ayrey  being  also  present,  but,  of 
course,  not  a  subscribing  witness.  The  witness  then 
tells  the  deceased  that  ^<  he  shall  get  the  will  done  in  a 
more  formal  and  regular  manner,  and  be  with  him 
s^ain  in  a  day  or  two;"  but  he  deposes,  that  he 
**  can't  recollect  what  the  deceased  answers,  he,  the  ^ 
deceased,  being  a  good  deal  exhausted."  The  witness 
upon  this  retires,  keeping  possession  of  the  will.  I 
^ball  have  occasion  to  notice,  in  the  sequel,  all  which 
ctccurs   subsequently y  between  the  deceased  and  this 
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Ift24.  M^itness,  that  has  any  bearing,  real  or  supposed^  upon 
Term!,  '^®  validity  of  this  will — as  also  to  observe  upon  one 
or  two  other  facts  disclosed,  and  opinions  expressed, 
by  him,  in  the  course  of  his  examination. 

This,  in  substance,  is  the  testimony  of  the  only 
direct  material  witness  to  the  immediate yisrc/t^m  of  this 
instrument.  It  is  obviously,  I  think,  satisfactory-— 
provided  it  be  such  as,  in  connection  with  the  res 
gestOy  and  the  face  and  appearance  of  the  instru- 
ment itself,  ought  to  satisfy  the  Court,  as  to  the  de- 
ceased^s  free  agency  and  capacity  (the  contested 
points)  at,  and  during,  the  particular  period  of  time 
to  which  it  relates. 

And,  first,  as  to  free  agency,  the  res  gesta^  as  dis* 
closed  upon  the  face  of  this  evidence,  suggests  nothing 
to  my  mind  even  of  undue  influence,  much  less  of 
actual  control.  There  is  no  appearance  of  conspiracy. 
One  of  the  executors,  Mr.  Megginson,  is  in  no  degree 
implicated  in,  nor  was  even  privy  to,  the  transaction : 
and  even  Pike,  the  second  executor,  and  with  his 
family,  principally  benefitted  under  it,  and  at  whose 
house  it  was  executed,  (being  also,  however,  it  is  to 
be  observed,  the  deceased's  own  then  residence)  takes 
no  part  whatever  in  the  actual  making  of  the  will 
Ayrey,  the  third  executor,  is  present,  indeed,  bu 
does  not  actively  interfere — and,  although  the  witness, 
Mr.  Singleton,  was  his  solicitor,  and  not  that  of  th 
deceased,  there  is  little  to  excite  suspicion  in  the  cir— 
cumstance  of  the  deceased  choosing  to  employ  his* 
friend's  solicitor  upon  this  occasion,  in  preference  to 
his  own  ;  especially  it  being  considered  that  jn  the  in- 
stance of  neither  of  the  two  former  wills  prepared, 
the  one  by  Durant,  and  the   other  by  Combes,  Mr« 
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Hf egginson^s  assistance  had  been,  or  apparently  was  ^^^f • 
intended  to  be,  invoked.  Lastly,  the  solicitor  is  not  TenZ 
introduced  to  the  deceased  with  a  will  ready  prepared, 
merely  in  order  to  obtain  a  formal  execution — ^he  is 
introduced  to  receive,  and  actually  does  receive,  in- 
structions for  a  testamentary  disposition  of  his  pro- 
perty from  the  deceased  himself— and  when,  added  to 
Edl  this,  it  is  considered  that  the  benefit  at  first  intend- 
ed to  the  executors  was  but  slight,  and  compensatory 
for  the  trouble  imposed  upon  them,  and  that  instruc- 
tions for  making  them  the  substituted  residuary  le- 
^tees  were  only  fiurnished  upon  the  deceased  s  being 
apprized  that  real  estate,  part,  and  the  very  princi- 
pal part,  of  the  residue,  would  not  pass  to  charities,  I 
do  think  that  the  res  gesta  disclosed  upon  this  evi- 
dence is  such,  as  to  negative  the  charge  that  has  been 
set  up  of  fraud  and  conspiracy— and  to  evince  the 
tefltator*s  free  agency  in  the  proper  legal  sense  of  that 
temif  (if  of  sufficient  capacity),  at  the  time  of  the 
transaction. 

.    And  here,  with  respect,  secondly,  to  the  deceased's 

testamentary  capacity  at  that  time,  (his  general  state 

and  condition  being,  in  my  judgment,  that  which  I 

have  already  described)  it  is  surely  not  immaterial  that 

the  Court  should  advert  to  the  time  of  day  at  which 

this  transaction  takes  place.     This  transaction  does  not 

take  place  in  the  evening,  when  the  deceased's  habits 

:were  likely  to  be  in  operation  (a  circumstance,  this  again, 

which  tends  to  negative  the  charge  of  fraud  and  conspi- 

j-acy  in  the  parties  to  the  transaction),  but  at  eleven  or 

twelve  o'clock  at  noon  ;  when,  if  ever,  it  is  to  be  presum* 

ed  that  the  deceased  was,  and  it  was  probable,  d  priori, 

that  he  would  be,  free,  almost  or  {altogether,  fro^l  the 
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1324.  effects  of  intoxication.  Now,  this  being  so,  in  tha 
j^^^  first  place,  does  the  instrument  itself,  upon  the  face  of* 
it,  tally  with,  and  by  consequence  sustain,  the  account, 
given  by  the  witness  of  the  manner  and  mode  in 
which  it  was  drawn  up  and  prepared  ?  and,  2dly,  how 
does  it  bear  upon  the  stringent  question,  that  of  the 
deceased's  testamentary  capacity,  at  the  time  ? 

The  will  is  written,  as  I  have  already  said,  on 
five  sheets  of  paper;  it  has  ho  appearance  of  a 
paper,  taken  as  instructions  merely,  and  subsequently 
converted  into  a  will  by  a  provisional,  or  precau- 
tionary, execution.  Does  this,  then,  falsify  Mr.  Sin- 
gleton's account  of  the  transaction  ?  By  no  means. 
He  had  said  that  he  was  ready  to  ''  take  instruc* 
tions,''  &c.— -but  the  deceased  immediately  com- 
mences with,  ''  I,  Peter  Efford,  being  of  sound  and 
disposing  mind,"  &c. — clearly  indicating  his  intention, 
not  merely  to  furnish  instructions,  but  to  dictate  a 
final  will.  Consequently  the  formal  shape  of  the  paper 
is  perfectly  consistent  with  the  witness's  account  of 
the  manner  in  which  it  was  prepared— and  although, 
upon  the  face  of  it,  it  exhibits  a  fairer  appearance 
(I  mean,  is  written  with  fewer  alterations  and  erasures, 
for  some  there  are)  than  an  instrument  of  this  length, 
written  at  once,  without  any  previous  draft,  would 
ordinariltf  exhibit ;  yet  still  I  can  easily  conceive  that 
an  experienced  solicitor,  verging  upon  forty  years  of 
age,  might  well  draw  up  such  an  instrument,  at  once, 
if  the  instructions  were  clearly  conveyed  j  which  it  is 
likely  that  they  were,  in  this  instance,  from  that  know- 
ledge of  testamentary  forms  for  which  the  deceased 
was  indebted  to  his  employment  for  several  years  in 
an  attorney's  office;  and  from  the  circumstance  of  two 
prior  wills  then  lately  prepared:  so  that  the  disposition, 
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in  point  of  general  outline,  may  be  presumed  to  have       1824. 

been  fresh  in  his  mind.     In  the  instance  of  the  will        2^^ 

preparedby  Combes,  he  speaks  of  i  t  as  a  will,  drawn 

up  precisely  as  the  instrument  now  propounded  is  de* 

posed   to  have    been— ^namely — ^from    the  deceased's 

^'  dictation.''      It    must  be  admitted,    however,  that 

this  appearance  of  the  instrument  does,  at  first,  seem 

a  little  incongruous  with  the  mode,  deposed  to  by  the 

M^itness  of  its  actual  preparation — and  it  was  a  circum* 

stance,  this,  to  which  the  Court  directed  the  attention 

of  the  counsel  for  the  next  of  kin,  in  order  to  have 

the  benefit  of  their  observations  upon  it  in  the  course 

of  the  argument.     The  difficulty  is,  however,  I  think 

liufficiently  removed  by  those  considerations,  suggei^ted 

in  the  first  instance,  by  the  counsel  for  the  executors, 

^nd  now  upon  deliberation    adopted   by  the  Court, 

^which  have  just  been  applied  to  it. 

How,  then,  lastly-^assuming  (partly  at  least)  for 
the  present,  the  credibility  of  Singleton's  narrative  of 
the  mode  in  which  it  was  prepared— -how  does  the  face 
and  appearance  of  the  testamentary  paper  propounded 
1>ear  upon  the  question  of  the  testator's  alleged  tes- 
tamentary capacity  ?  Upon  that  head  it  is,  I  think, 
Xiearly  conclusive.  It  is  as  complete  a  testamentary 
^sposition  of  property  as  can  well  be  conceived :  it 
flisposes  of  various  properties — ^it  bequeathes  various 
legacies,  and  to  various  legatees— -all  these  are  mi- 
nutely and  circumstantially  set  forth — no  error  is  sug- 
gested even  as  to  any  one  of  these  particulars  (a\ 
Xt  is  quite  impossible  for  the  Court  to  pronounce  tliat 
the  person  dictating  such  an  instrument  as  tliis^  in  the 

(a)   Vide  Doto  («),  pago  207,  ante. 
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1824.       manner  in  which  it  was  dictated  by  this  testator,  (if 
'^JjJ       the  witness,  Mr.  Singleton,  is  to  be  believed)  was,  as 
it  has  been  contended,  non  compos  mentis,  or  destitute, 
in  any  sense  of  the  phrase,  of  testamentary  capacity. 
^^^  The  sole  remaining  question,  then,  (one  already  indeed 

partly  disposed  of)  is,  ought  the  Court  in  this  case 
witlihold  its  credence  from  Mr.  Singleton's  testimony? 
Now  this  witness  is  not  only  a  person  of  unimpeached 
character,  and  sustained  in  his  account  of  this  trans- 
action, in  substance,  as  I  have  already  said,  by  the  ap- 
pearance of  the  paper  itself,  and  by  the  testimony ,  so  far 
as  it  goes,  of  the  other  subscribed  witnesses ;  but  he 
deposes  in  one,  and  that  one  the  most  material,  par- 
ticular with  an  apparent  openness  and  candour,  which 
renders  it  imperative  on  the  Court,  in  my  judgment, 
to  answer  that  question  in  the  affirmative.  He  says, 
upon  his  examination,  not  only  that  the  deceased  spoke 
so  inarticulately  as  to  make  a  repetition  of  his  ques- 
tions necessary,  but  that,  in  a  few  instances,  Mr.  John 
Ayrey  does  interfere  to  suggest  what  it  is  that  the  de- 
ceased said ;  that  Mr.  John  Ayrey  did,  on  one  occasion 
of  the  deceased's  speaking  inarticulately  in  the  course 
of  giving  his  instructions,  say,  **  I  think  he  is  tipsy,**  or 
'*  I  think  he  is  drunk."  And  that  he,  the  witness, 
''  thought  that  the  deceased  was  then,  to  a  certain 
extent,  affected  by  drinking  spirituous  liquors;'*  that, 
while  the  witness  so  took  the  instructions,  the  deceased 
calling  for  drink,  a  tumbler  of  rum  and  water  was 
brought,  which  he  sipt  occasionally,  though,  the  wit- 
ness adds,  *^  he  observed  no  alteration  in  him  in  conse- 
quence of  what  he  so  drank.*'  Lastly,  this  witness, 
though  he  speaks  to  his  belief  of  the  deceased's  testa- 
mentary capacity  at  the  time,  disclaims  the  ability  of 
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forming  any  absolute  opinion  "  how  far  he  was  at  that  1B24. 
imieJ'uUjf  capable  of  giving  instructions  for,  and  mak-  Ternu 
ing  and  executing  his  last  will  and  testament;  or  of 
doing  any  other  act  of  that  or  the  like  nature  requiring 
thought,  judgment,  and  reflection/'  The  Court  has 
already  arrived  at  its  own  conclusion,  that  he  was  so 
capable  at  the  time,  to  the  extent  at  least  of  entitling 
this  instrument  to  probate — a  conchision  not  to  be 
shaken  or  disturbed  by  this  witness's  qualified  opinion  as 
to  his  possible  incapacity  at  that  time,  though  a  start* 
ling  feature  in  the  case,  and  fairly  open,  as  such,  to 
those  observations  which  have  been  made  upon  it  by 
the  counsel  for  the  next  of  kin.  Meantime  this,  with 
the  rest,  appearing,  too,  as  it  does,  in  the  examination 
in  chief,  and  not  merely  drawn  out  by  interrogatories, 
is  clearly  indicative  of  the  witness's  fairness  and  can- 
dour, and  justifies  the  confidence  reposed  by  the  Court 
in  his  representation  of  facts — facts  themselves  again 
which  being  credited,  seem,  in  connection  with  the 
i*est  of  the  case,  fully  to  warrant  that  conclusion  at 
which  the  Court  thinks  that  it  is  bound  to  arrive. 

Having  pursued  the  inquiry  thus  far,  the  Court  is 
not  compelled  to  travel,  in   detail,  through  the  evi- 
dence as  to 'w\\2X  subsequetitly  took  place.     The  fol- 
lowing is  an    outline  of  this.     Singleton    tells    the 
deceased  that  ^^  he  shall  get  the  will  do  fie  in  a  more 
:fbrmal  and  regular  manner,  and  be  with  him  again  in 
^  day  or  two."     What  the  deceased  then  said,  he 
<;annot  recollect ;   but  he  is  neither  proved  to  have 
^iven,  nor  is  it  probable  that  he  did  give,  directions 
for   any  further   instrument.     The  deceased  was,  he 
says,  and  might  well  be,  much  exhausted  ;  this  trans- 
action having  occupied  from  eleven  or  twelve  o'clock. 
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1824.        till  three  in  the  afternoon.     The  witness,  however,  oa 
j^!^^       the  same  day  (the  25th  of  June)  proceeds  with  the 
will  to  a  conveyancer's,  who  returns  it,  together  with 
a  draft  will,  on  the  28th ;  with  which  draft  will  Sin- 
gleton waits  upon   the  deceased,  on   that  same  day. 
The  deceased  suggests  alterations  in  this  draft  will  on 
that  day,  and  further  alterations  on  the  following  day, 
the  29th  of  June,  which  being  inserted,  a  will  is  en- 
grossed for  execution,  and  is  produced  to  the  deceased, 
in  that  state,  on  Sunday  the  1st  of  July.     The  de- 
ceased kept  that  engrossed  copy,  but  postponed  the 
execution,    and  died,  without  any  further   act  done, 
on  the  5th  of  August.  But  these  subsequent  unfinished 
acts,  in  my  judgment,  are  of  no  avail  to  defeat  the 
regularly  executed  will.     The  execution  of  the  will 
of  the  25th  of  June  was  not  a  provisional  execution, 
so  far  as  the  deceased  was  concerned,  but  ^Jinal  exe- 
cution— this  was    Singleton's   notion^    obviously    not 
that  of  the  deceased.      Again,   what  passed   subse- 
quently seems  to  have  all  arisen  from  Singleton's  dis- 
trust of  the  correctness  of  that  will,  as  having  been 
reduced   into  writing,  at  once^  without   any  previous 
draft;  and  does  not  appear  to  have  been  sanctioned 
by,  or  to  have  proceeded  from,  any  instructions,   or 
directions,  of  the  deceased  himself. 

Nor  will  the  disposal  of  the  residue  having  pro- 
ceeded, in  part  at  least,  under  a  possible  mistake,  ma- 
terially bear  upon  the  question.  Being  told  by  Sin- 
gleton that  his  real  property  would  not  pass  to  cha- 
rities, he  says,  "  give  the  residue  (real  as  well  as  per- 
sonsU)  to  the  executors."  Why,  it  is  said,  was  not  the 
personalty  given  to  charities  ?  This  bequest  over  of 
the  residue  to  the  executors,  so  far  as  personalty  is 
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concemedy  might  (it  has  been  argued  fnust)  have  1B24. 
been  founded  on  mistake  or  misconception.  But  Term. 
such  possible  mistake  is,  surely,  of  no  avail  to  defeat 
the  will ;  nor  is  the  Court  either  disposed  or  autho- 
rized to  apply  so  subtle  a  test  to  the  trial  of  its 
validity.  The  mistake,  at  all  events,  admitting  it  to 
be,  is  not  of  a  nature  to  affect  the  niece.  Her  in- 
terest, at  leasts  in  the  residue,  either  real  or  personal, 
the  deceased  never  meant  to  extend  beyond  her  own 
life.  Meantime,  the  residuary  clause  having  been 
drawn  up  in  exact  conformity  with  the  deceased's 
own  directions,  and  the  will,  when  finished,  having 
been  read  over  to  the  deceased,  and  then  executc<l, 
and  attested,  in  the  mode  that  I  have  described,  the 
Court,  in  my  judgment,  can  go  no  further.  It  ap- 
pears to  me  to  be  the  will  of  a  free,  and  capable,  tes- 
tator ;  and,  as  such,  I  pronounce  for  it. 


Davis  v.  Davis  and  Davis.  ist  Sessioiu 

JL  HIS  was  a  business  of  propounding  and  proving  by  Snbstanccof » 
witnesses,  in  solemn  form  of  law,  a  second  codicil  to  nounced  for, in 

tllC  flbsCSCC  Ok 

the  last  will  and  testament  of  Edmund  Thorp  Luff,  the  inBtramcnt 
late  of  Berkley  Place,  in  the  parish  of  Clifton,  in  the  satisfactory 
county  of  Gloucester,  esq.  the  party  in  the  cause,  de-  Ft  was  duly 
ceased,  which  second  codicil  was  alleged  to  have  been  «diy/that 
lost,  or  unintentionally  destroyed,  but  the  substance  ctm)  Nt^wi* 
of  which  was  contained,  as  alleged,  in  a  certain  affi-  SJe  tesutor.  ^ 
davit  as  to  scripts  sworn   to  by  Henry  Davis   and 
Maria  DaVis  (the  wife   of  the   said  Henry  Davis) ; 
promoted  by  Richard  Hart  Davis,  esq.  one  of   the 
executors  named  in  the  said  will  (praying  probate  of 
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the  will  and  ^rst  codicil  thereto)  against  the  said 
Henry  Davis,  the  other  executor  named  in  the  will; 
and  also  against  Maria  Davis  (wife  of  the  said  Henrys 
Davis)  the  residuary  legatee  named  in  the  said  alleged, 
second  codicil. 

,His  majesty's  proctor  had  intervened  in  the  cause 
on  behalf  of  the  crown  j  as,  in  the  event  of  the  co- 
dicil propounded  not  being  pronounced  for,  the  de- 
ceased was  dead  intestate,  as  to  the  residue  of  his  pro- 
perty, and.  he  was  expressly  alleged  to  have  died 
without  any  known  relation. 

The  circumstances  of  this  case  (which  will  be  found 
detailed  in  the  judgment)  were  pleaded  in  an  allega- 
tion given  in  by  the  parties  who  propounded  the  co- 
dicil :  and  all  the  principal  facts  in  the  allegation,  so 
far  as  the  respondent's  knowledge  went,  were  admit- 
ted in  the  answers  of  the  other  party. 

Judgment. 

Sir  John  Nicholl. 

There  can  be  no  doubt  that  the  contents  or  substance 
of  a  testamentary  instrument  may  be  established, 
though  the  instrument  itself  cannot  be  produced,  upon 
satisfactory  proof  being  given  that  the  instrument  was 
duly  made  by  the  testator,  and  was  not  revoked  by 
liim :  for  example,  either  by  shewing  that  the  instru- 
ment existed  after  the  testator's  death ;  or  that  it  was 
destroyed  in  his  life-time  without  his  privity  or  con- 
sent.    Many  cases  of  the  sort  have  been  decided. 

In  the  present  case,  the  party  deceased,  Mr.  Luff, 
died  in  May,  1823,  a  widower,  without  any  known 
relation,  at  the  very  advanced  age  of  eighty-five, 
leaving  behind  him  property  to  the  amount  of  about 
4000/.   He  duly  executed  a  will  in  May,  1818,  thereby 
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leaving*  several  legacies  to  charities,  amounting,  to- 
£^her,  to  about  2000/.  He  left  also  50/.  to  each  of 
Ills  executors,  Mr.  Henry  Davis,  and  Mr.  Richard 
Sart  Davis :  but  the  will  declared,  that  the  residue 
iPFas  to  be  disposed  of  "  by  any  paper  signed  by  him 
^^vhichwas  to  be  a  codicil  thereto.'*  In  December, 
j1822,  the  deceased  made  a  codicil,  giving  two  legacies 
of  50/.  each  to  Burton  and  his  wife,  (the  persons  at 
-x^hose  house  he  lodged)  and  10/.  to  each  of  the 
.<;Iiildren  of  those  persons,  but  still  not  disposing  of  the 
S'esidue. 

It  is  pleaded,  that  the  deceased  had  a  very  great 
.siffection  for  Mr.  Henry  Davis  and  his  wife;  and  that 
in  the  begimiing  of  April,  1823,  he  gave  Mr.  Henry 
X>avis  instructions  for  a  codicil,  bequeathing  the 
^lesidue  of  his  property,  undisposed  of  by  his  will,  to 
Ulrs.  Henry  Davis ;  that  a  codicil  was  to  that  effect 
prepared  and  duly  executed,  the  substance  of  which  is 
«et  forth  in  Mr.  H.  Davis's  affidavit  of  scripts  (a) ; 
^hat^  after  the  execution,  the  deceased  declared  he 
should  <^  never  alter  it ;"  and  that  the  codicil  was 
&hen  folded  up  and  put  in  a  small  box  which  stood  in 
/kXie  deceased*s  room,  in  which  he  kept  some  papers, 
^nd  various  other  articles. 

Now  the  evidence,  especially  that  of  Fisher  and 
.SLarris,  the  alleged  subscribed  witnesses,  fully  esta- 
^l>li8hes  that  the  deceased  executed  a  codicil  on  this 
evening, .  in  April,  as  pleaded ;  and  I  see  no  reason  to 
.^oubt,  that  the  contents  of  this  codicil  were  as  set 
-Ibrth  in  the  affidavit.  The  deceased  had  no  known 
relations  whatever :  his  wife  and  his  only  son  were 
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1824.  dead:  he  had  no  intimate  acquaintances  or  conneo* 
j^'^  tions  except  Mr.  and  Mrs.  Davis;  thof  were  coi»- 
stantly  treating  the  deceased  with  the  utmost  attenticm 
and  kindness,  and  the  deceased  was,  as  constantly,  es-' 
pressing  his  gratitude  towards  them.  There  was  no 
other  person,  therefore,  in  whose  favor  it  was  at  all  Ukeig 
he  should  now  bequeath  the  re^due  of  his  property, 
the  disposal  of  which,  by  codicil,  he  had  espressUf 
reserved  to  himself  in  his  will :  he  bad'  already  be^ 
queathed  about  2000/.  in  charities,  to  the  severnl 
objects  of  his  benevolence,  at  Bristol ;  and  he  had 
already,  in  the  preceding  December,  made  a  separate 
codicil  in  favor  of  the  persons  in  whose  house  he  lodgfed. 
All  his  declarations  to  the  Burtons  and  others,  are 
fully  confirmatory  of  his  alleged  intention  to  g^ve  fiie 
residue  of  his  property  to  Mrs^  Davis ;  and  the  daugh- 
ter, Mary  Ann  Burton,  indulging  a  little  of  that  aa^ 
riosity  which  is  commonly  attributed  to  her  sex,  ac^ 
tually  perused  a  codicil  to  that  effect,  upon  one  day 
finding  the  deceased's  '^  trunk**  open ;  and  she  d^ 
poses  to  the  substance  of  its  contents  (a).  The  tenor 
therefore  of  the  codicil  is  proved  by  the  probability 
of  the  disposition,  by  the  declaration  of  the  testatoi>r 
and  by  a  witness  who  actually  read  it. 

But  the  instrument  is  not  found  upon  the  death  of 
the  testator ;  and  as  it  was  left  in  his  own  possession* 
the  legal  presumption  is,  that  he  himself  destroyed  it, 
animo  rtvocandi.  This  presumption  however,  may  be 
repelled  by  evidence;  nor  does  it  require  evidence 
amounting  to  positive  certainty,  but  only  such  as  rea^. 
sonably  produces  moral  conviction.  • 

(a)  Vide  note  subjoined  to  the  case. 


PREROGATIVE   COURT  OF   CANTERBURY. 


227 


The  whole  conduGt  of  the  deceased,  and  his  decla- 
rations down  to  the  very  evening  of  his  death  render 
it  most  highly  improbable  that  he  should  have  revoked 
this  codicil.  Those  declarations,  having  been  detailed 
from  the  evidence  by  the  counsel,  need  not  be  again 
stated  by  the  Gonrt  The  codicil  is  proved  by  Mary 
Ann  Burtoh  to  have  been  in  the  trunk  already  men- 
tioned. It  is  also  prove'd,  that  the  deceased  was  a 
great  smoker,  and  frequently  took  papers  out  of  this 
trunk  for  the  purpose  of  lighting  bis  pipe:  he  was  a 
very  <Ad  man :  and  it  is  in  no  degree  improbable  that 
he  may  have  taken  the  codicil  otrt  by  mistake,  and 
used  it  for  that  purpose.  This  is  infinitely  less  im- 
probable, than  that  he  should  have  destroyed  the  co** 
dicil  with  the  intention  of  revoking  it 

It  also  appears,  that  the  trunk  was  sometimes  left 

open :  that  it  was  the  receptacle  of  all  sorts  of  things; 

and  was  accessible  to  other  persons  in  the  house.     The 

codicil  therefore  might  have    been  taken  out,  acci- 

dentafly,  or  otherwise,  neither  by,  nor  with  the  privity 

Off^  the  deceased.     Upon  the  whole  I  feel  morally  con- 

i^'ineed  by  the  evidence  produced,  first  that  the  deceased 

Italy  executed  a   codicil  to  the  effect  alleged :   and 

^coudly,    that  it  was  not  revoked  by  himself;  and 

h  erefore  it  is  the  duty  of  the  Court  to  pronounce  for 

vaUdity,  as  propounded.     The  probate  must  pass 

the  usual  form,  namely,  **  till  the  original,  or  a  more' 

^^ihentic  copy  be  brought  in,'*  for  it  is  still  not  phy- 

^<^y  impossible,  that  the  original  may  be  in  exist- 
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* 
^*  The  alleged  codicil,  as  stated  in  the  affidavit  of  scripts,  was 
follows : — 

V.  **  I,  Edmund  Thorp  Luff,  do  hereby  make  this  a  codicil  toi 
^7  last  will  and  testament :  and  do  gire  and  bequeath  to  Maria 

p2 


DAtU 

V. 
DikVIf. 


2t8  CASES    DETERMINED    IN    TH£ 


1824.       Davis,  wife  of  Henry  Davis,  of  Berkley  Scjnare,   in  the  eity 

3[Wi>tiy      of  Bristol,  solicitor,  all  the  rest,  residae,  and  remainder  of  my 

^^^^V      monies,  chattels,  and  estate,  to  and  for  her  own  use  and  benefit, 

Davis       ^^^  ^^^  ^^U  S^^^  kindness  and  attention  to  me  daring  my  long  ill- 

*•  ness.  And  I  do  hereby  ratify  and  confirm  my  will  in  all  respeett, 

save  as  the  same  is  hereby  altered. 

''  Witness  my  hand,  this  day  of  April,  1823. 

"  E.  T.  Luff." 
"  Signed,  published,  and  declared,  by  the  said  E.T.  LoflT,^ 
as  and  for  a  codicil  to  his  last  will  and  testament,  in  th» 
presence  of  ns  Jane  Harris,  James  Fisher." 
Mary  Ann  Barton,  daughter  of  Mr.  and  Mrs.  Barton,  in  whos» 
boase  the  deceased  lodged,  deposed,  on  the  seventh  article  of  th^ 
allegation  propounding  the  codicil,  in  part,  as  follows: 

''The  deceased  had  a  little  box  in  his  room,  covered  with, 
leather,  and  very  old,,  in  which  he  ased  to  keep  a  variety  of  things, 
but  principally  letters,  scraps  of  poetry  of  his  own  making,  amf 
notes  of  sermons  by  different  ministers ;  both  which  last,  ha  wa» 
in  the  habit  of  taking  occasionally  out  of  the  said  box,  the  key  of 
which  he  kept  in  his  waistcoat  pocket,  and  reading  to  the  depo-^ 
nent: — once  or  twice  the  deponent  has  known  the  box  to  be  left 
open,  when  the  deceased  had  been  reading,  and  had  gone  to  lay 
down  on  the  bed ;  and,  on  one  occasion  of  this  sort,  happening 
about  ten  days  or  a  fortnight  before  his  death,  she,  the  deponent, 
whilst  lingering  in  the  room,  took  up  some  of  the  papers  so  kept  in 
the  said  box,  and  read  them : — the  first  was  a  piece  of  poetry  that 
she  had  seen  and  read  before — the  second  was  folded  up  as  a 
letter,  but  with  no  writing  or  direction  on  the  outside,  and  not 
sealed,  and  so  she  opened  and  read  it — it  was,  she  verily  believes, 
the  codicil  to  the  deceased^s  will.     It  was,  tu  near  a$  she  com 
recoiled,  for  she  read  it  but  once,  in  the  following  words:  *  I» 
'  Edmund  Thorp  Luff*,  give  and  bequeath  t9  Maria  Davis,  wife  of 
V  Henry  Davis,  my  whole  and  sole  estate  and  eflects,  for  her 
'  kind  attentions  to  me  daring  my  illness/  This  she  knows  was  the 
substance,  though  she  will  not  undertake  to  swear  that  ahe  has 
given  the  words  correctly.    It  was  signed  by  the  deceased,  UkS 
witnessed  by  Mr.  Fisher  and  Mrs.  Harris.    When  deponent  had 
read  it,  she  was  sensible  she  had  done  wrong,  and  thought  that  th« 
deceased  might  have  seen  her,  and  she»  immediately  r^pl^od  A/» 
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•aid  paper,  and  the  others,  in  the  box  as  she  had  found  tbem;  and 
KMune  down  stairs,  without  the  deceased  being  xonscious'of 'What 
Jiad  happened." 

The  Court  obserred,  in  conclusion — ''  it  has  been  usual,  on  si- 
mQar  occasions  with  the  present,  for  the  Court  to  pronounce  for 
the  instrument,  as  contained  in  the  deposition,  or  depositions,  of 
some  witness,  or  witnesses.'*  But  since  in  the  present  case  there 
-can  be  no  question  that  the  contents  of  the  instrument  are  set 
/orth,  at  once  more  correctly,  and  less  to  the  benefit  of  the  parties 
who  propound  it,  in  the  affidavit  of  scripts,  made  by  those  very 
parties,  than  in  the  deposition  of  the  witness.  Burton,  I  haye  no 
difficulty,  on  the  present  occasion,  in  acceding  to  the  prayer  of  the 
parties,  though  out  of  the  usual  course,  by  pronouncing,  as 
above,  for  this  codicil  *'  as  contained  in  the  affidavit  of,  scripts." 

His  majesty's  proctor  prayed  that  the  costs  of  his  appearance, 
MM  such,  might  be  paid  out  of  the  estate.  In  objection  it  was  said 
.that  the  *'  Crown  neither  took  nor  paid  costs,"  but 

Per  Cwriam.  That  rule  is  not,  I  .think,  applicable  to  an  ap- 
pearance given  by  the  Court  under  the  present  circumstances,  and 
I -direct  the  costs  of  that  appearance  to  be  paid  out  of  the  estate. 
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Medlycott  v..  Assheton* 

X  HIS  was  a  question  as  to  the  validity  of  a  codicil 
found  uncancelled  among  the  papers  of  the  deceased. 
Her  will  had  been  cancelled  in  her  life-time ;  unques* 
'tionably,  by  order  of  the  deceased. 
Judgment. 

Sir  John  Nicholl. 
'The  testatrix  in  this  cause,  Miss  Catherine  Cock- 
ayne,  died  in  March,  1824,  at  the  house  of  ber  rela- 
tion Mr.  Maunsell,  where  she  had  been  previously  re- 
sident two  or  three  months.  The  deceased  was  pos- 
sessed of  personal  property  to  the  amount  of  above 
90001.  and  was  entitled  to  a  ninth  share  of  some  real 
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1924.      property.    ^  }eft  l^elup^  l»er  the  t^oiiomMe  Pv« 
^'^      bara  Cockayne  Medlycett,  widow,  bar  mother,  and 

>^v^/      eight  sisters,  the  parties  entitled  in  distribution  in  case 

Mbdlygott   giig  ig  dead  intestate. 

AfftBiTON.        In  April,  1820,  the  deceased  executed  a  will  which  she 
deposited  for  safe  custody,  in  the  hands  of  a  Mr.  Smith, 
described  as  the  steward  of  the  family.     In  Decern^ 
ber,  1820,  she  wrote  a  codicil,  giving  100/.  each  to 
the  two  *^  trustees"  named  in  her  will,  and  dividing  some 
trinkets  among  her  family.     In  the  month  of  Jannary 
last  (1824)  she  looked  over  the  papers  in  her  writing- 
desk,  several  of  which  she  burnt  (it  is  to  be  presumed) 
as  useless ;    and  a  Jew    days  afterwards^  wrote  to 
Mr.  Smith  desiring  him  to  destroy  her  will.     This  13 
admitted  not  to  have  been  done  with  the  intention  of 
making  a  new  will ;  for  she  neither  expressed,  nor  is 
there  reason  to  suppose  she  entertained,  any  such  in- 
tention.  Mr.  Smith,  upon  receiving  the  letter,  shewed 
the   envelope  containing  the  will,  with  the  seal  un- 
broken, to  a  third  person;  and  immediately,  in  his  pre- 
sence, put  the  will  into  the  fire,  unopened,  where  it  was 
burnt,  and  wrote  to  inform  the  deceased  that  he  had 
obeyed  her   directions.     Upon  the  death  of  the  de^ 
ceased,  Mr.  Smith's  letter  is  found  in  her  writing-desk, 
the  uppermost  paper ;  and  lower  down,  in  the  same 
desk,  among  other  papers,  the  codicil  of  December, 
1820,  is  also  found,  uncancelled.     These  are  the  facts 
of  the    case :    and    the  Court  is  to  decide  whether 
this  codicil  is  valid,  or  whether  it  is  revoked. 

A  codicil  is,  primd  Jacie,  dependant  on  the  will ; 
and  the  cancellation  of  the  will  is  an  implied  revoca- 
tion of  the  codicil.  But  there  have  been  cases,  where 
the  codicil  has  appeared  so  independant  of,  and  uncoQ- 
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sected  withi  the  will,  that,  under  ^circamstaiiees,  the  ia24. 
^codicU  has  b^n  established,  though  the  will  has  been  ^^^ 
held  invalid,*  It  is  a^iiestioa  altogether  of  intention. 
Consequently  the  legal  presi;imptioQ  ii;i  this  case  may  be 
repelled,  namely,  by  shewing,  that  the  testatrix  intended 
jthe  codicil  to  operate,  notwithstanding  the  revocation 
of  the  wilL  l^,  my  judgment,  however,  ithe  circum- 
stances of  this  case  are  not  sufficient  to  establish  such 
an  intention,  in  order  to  repel  tb^  legal  presumption^ 
The  codicil  in  this  ciise  jappears  connected  with  the 
will ;  for  the  principal  legatees  in  the  codicil  are  *^  her 
Iwo  trustees^'  being  such  under  die  will;  and,  the 
will  being  revoked,  they  no  longer  retain  that  charac** 
ter,  Evea  the  distribintion  of  the  trinkets  made  by  the 
jcodicil  might  be  influenced  by  the  disposition  con- 
tained in  the  will. 

It  seems  probable,  tibat  the  deceased  last  saw  the  co- 
dicil when  she  put  her  desk  in  order,  and  burnt  some 
of  her  papers  :  but  that  was  done  before  she  sent  di- 
rections to  have  her  will  destroyed.  And  even  rf  she  had 
jtken  determined  to  cancel  it,  she  might  not  dioose  ac- 
tually to  destroy  the  codicil,  till  she  knew  her  directions 
lo  Mr.  Smith  had  been  carried  into  effect.  Afterwards, 
when  she  received  Mn  Smith's  letter,  which  she  depo- 
•sited  at  the  top  of  her  desk,  she  either  mig^t  not  think 
of  the  codicil,  or  might  not  deem  it  necessary  to  de- 
stroy it  i  under  the  more  common  idea  that  a  codicil  is 
•dependant  on  a  will.  Under  these  considerations  I  am 
of  <^inion,  that  the  legal  presumption  of  the  codicil 
being  revoked  by  the  cancellation  of  the  will,  is  not 
sufficiently  repelled  by  circumstances  shewing  a  differ- 
eat  intention  in  the  testatrix,  and,  consequently,  that 
obe  niust  be  pronounced  to  be  dead  intestaie. 
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1824. 

7w!!^     In  the  Goods  of  Mary  Radnall,  Spinstkr, 

DECEASED. 


4ili  Session.  (On  Motion.) 

When  a  sole  MaRY  RADNALL,  of  Bcwdlcy,  in  the  county  of 


fu«M°^^'taike  Worcester,  the  party  deceased  in  this  cause  or  busi- 
tiiMleCourt,  "^'^^^  ^*®d  in  September,  1823,  a  spin»ter,without  parent, 
»hewn°*^wiu  ^"^  intestate,  leaving  behind  her  Francis  Radnall,  her 
^r'T/fiL^*"  natural  and  lawful  brother,  and  only  next  of  kin,  and 
^ti^  ? d  *^®  ^^^®  person  entitled  to  her  personal  estate :  and 
according  10  effccts.  The  deccasod^s  property,  consisting  princi- 
circnmstances  pally  of  moucy  duc  to  her  on  mortgage,  and  by  bond, 

leasehold  estates^  cash  at  her  bankers,  &c.  amounted 
to  about  3>700/.  The  deceased  w  as  also  entitled  to  an 
undivided  moiety,  of  certain  leasehold  property  in 
Bewdley,  as  also  of  some  freehold  property,  of  which, 
she,  the  deceased,  and  her  brother,  Francis  Radnall^ 
were  tenants  in  common.  She  died  without  leaving 
any  othev  than  a  few  trifling  debts,  which  were  im- 
mediately discharged  by  her  brother,  Francis  Rad- 
nail,  out  of  his  own  property. 

*  Subsequent  to  the  deceased's  death,  various  appli- 
'  cations  had  been  made  to  Francis  Radnall,  by  Robert 
Pardoe,  who  had  been  agent  for  the  said  deceased 
during  her  life,  and  still  was  agent  to'the  said  Francis 
Raduall,  relative  to  his  taking  out  administration  of 
the  deceased's  effects ;  but  the  said  Francis  Radnall 
(on  being  informed  that,  in  case  of  an  administration, 
an  oath  must  be  taken  faithfully  to  administer  the 
effects,  and  as  to  the  value  thereof)  positively  declined, 
either  himself  to  take  the  said  letters  of  administra- 
tion^  or  tQ  tajie  any  step  whatever  for  enabling  any 
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other  person  so  to  do,  on  the  score  of  all  oath-taking 
being  contrary,  and  repugnant,  to  his  religious  opi- 
nions. 

Mr.  Pardoe,    and   his    partner  Mr.  Nicholas,   were 
also  agents  and  solicitors  to  the  executrix  of  Henry 
Lancellot  Lee,  esq.  deceased,  whilst  living  indebted  to 
the  deceased,  on  bond,  in  the  sum  of  600/. ;  Mr.  Pardoe 
being  also  a  trustee  under  his  will  for  the  sale  of  his 
estates  for  payment  of  his  debts.     Those  estates  had 
been  sold  accordingly :  the  money  was  now  ready  for 
payment   of  the  said  sum  of  500/.   so  due  on  bond 
to  the  deceased's  estate;  and  inconvenience  and  loss 
were  accruing  to  the  estate  of  the  said  Henry  Lan- 
cellot Lee,  in  consequence  of  there  being  no  person 
legally  authorized  to  receive,  and  give  a  discharge,  for 
the  same :   nor  could  he,  Mr.  Pardoe,   for  the  same 
reason,  though  willing  and  desirous  so  to  do,  settle  his 
accounts  with  the  estate  of  the  deceased,  and  obtain 
a  proper  discharge  for  the  balance  thereof. 

The  above  facts  being  duly  verified  by  the  aflidavit 
of  Mr.  Pardoe,  the  Court,  on  motion  of  counsel,  was 
pleased  to  direct  a  citation  to  issue,  calling  on  the 
said  Francis  Radnall  to  accept  or  refuse  the  letters  of 
administration  of  all  and  singular  the  goods,  chattels, 
and  credits  of  the  said  deceased  :  otherwise,  to  shew 
cause  why  the  same  should  not  be  committed  and 
granted  to  the  said  Robert  Pardoe,  limited  to  "  the  col- 
lection of  all  the  personal  property  of  the  said  de- 
ceased J  and  giving  discharges  for  all  the  debts  whicli 
might  have  been  due  to  her  estate,  on  payment  of  the 
same ;  and  doing  what  further  might  be  necessary  for 
the  preservation  of  the  property  aforesaid  :*'  and,  to 
<^  the  safe  keeping  of  the  same,  to  abide  the  directions 
of  the  Court." 


1824. 

7Vtiit7|f 

Term. 


In  the 
Goods  or 

Mart 
Radnall. 
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J\rinitjf 

''**•  Galb  V.  'LvrrKmii'L,  and  Others. 


4tb  Smion.  ^q^  Petition.) 

The  aeentort  JqhN   FOWNES  LUTTREIX,   late  of  Dniu 

•f  a  deceased 

execntor,        gter  CasUe  in  the  county  of  Somerset,  and  of  North* 

fhongh  Bot  the  .  _  ^  . 

penoiiairepre-  Way,  ID  the  couAty  of  lieTon,  was  the  party  deceaaed* 
the  original  He  made  his  will  and  appointed  four  executors,  two 
beiog  an  ex^  of  whom  Only,  Johu  Fowucs  LuttreU  and  Francis 
orig^a* testa-  Fowncs  LuttreU  took  probate  of  the  will,  namely » 
Tild^y  a*re'  in  May,  1816:  of  these  Francis  Fownes  LuttreU  was 
tDbring^ui^an  ^'^^^cc  dead,  having  made  his  wiU,  and  thereof  ap^ 
^Z^^Suof  pointed  Henry  Fownes  LuttreU,  and  Frederick  Moy- 
^^^^2112^1°^  sey,  esquires,  executors,  who  took  probate  of  the  said 
^iu^^^i  M  ^i"  ^^  Francis  Fownes  LuttreU,  in  May,  1823. 
bri^rto  M  '^  Michaelmas  Term,  1823,  a  decree  issued,  citing 
arSTsoif  of  ^^^^  Fownes  LuttreU,  Henry  Fownes  LuttreU,  and 
LS^f  ui  Frederick  Moysey,  esquires,  to  exhibit  an  inventory 
testator,  not-  of  the  effects  of  Johu  Fownes  LuttreU  (the  original 

ivithstandiDg  .    . 

lu  alleged  in-  tcstator,    and    an    account    of    their    administration 

▼alidity,  and 

a  snit  as  to  thereof)  at  the  suit  of  Mary  Gale,  administratrix  (with 
commenced,  the  wiU  annexed)  of  WiUiam  Hawkes,  whilst  living, 
fending,  at     a  Creditor  of  the  said  original  testator. 

common  law.  ^  •  ^     ^i  •       •     ^-  i 

An  appearance  was  given  to  this  citation  under  pro- 
test as  to  Henry  Fownes  LuttreU,  and  Frederick  Moy- 
sey ;  and  the  Court  was  prayed  to  pronounce  for  that 
protest,  on  the  ground,  that,  there  being,  still  living,  an 
executor  of  the  original  testator  who  had  proved  his  wUl, 
they,  the  said  Henry  Fownes  LuttreU,  and  Frederick 
Moysey,  though  the  executors  of  a  deceased  executor, 
were  not  the  personal  representatives  of  the  said  ori- 
ginal testator,  and,  consequently,  were  unduly  cited  to 
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gender  iMl  mveoitpry  and  accoQnt  of  his  effects.    As  to       ^^f  • 
the  survivipg  jexecfitor  Mr.  John  Fownes  Luttrell^  it       TerwH 


prayed,  that^  under  the  circumstances  stated  in  an 
Itct  of  Court  ii^to  which  the  protest  was  extended,  the  «. 

Court  would  further,  in  its  discretion,  decline^  as- 
mgning  him  to  bring  in  the  inventory  and  account 
caUed  for;  until  a  question  stated  to  be  then  depend- 
ing in  the  Court  of  King's  Bench  as  to  the  validity  of 
9L  bond,  under  which  the  party  at  whose  suit  the  citation 
had  issued,  iclaimed  to  be  a  creditor  of  the  deceased, 
should  have  been  determinied,  ia  the  affirmative^  by 
that  Court. 

This  act  of  Court,  pr  extended  protest,  was  replied 
to  on  the  part  of  G^le  the  creditor,  to  the  effect 
stated  in  the  judgment,  aud  the  cause,  after  argument 
by  counsel,  now  stood  for  sei^tence. 

Judgment. 

8ir  John  Nichou:,, 

Gale,  as  a  creditor  of  John  Luttrell,  deceased,  has 
cited  his  son,  John  Luttrell,  his  surviving  executor,  and 
Henry  Luttrell  and  Frederick  Moysey,  the  executors 
of  Francis  Luttrell,  another  of  his  executors  since  de- 
ceased, to  exhibit  an  inveiitory :  an  appearance  for  the 
parties  cited  has  been  given  under  protest :  and  in  the 
act  on  petition,  extending  the  protest,  it  is  i^ted,  that 
•the  validity  of  the  bond,  under  which  Gale  claims  to  be 
a  creditor,  is  controverted,  in  an  action  brought  in  a 
Court  of  common  law ;  and  further,  that  the  executors 
of  the  deceased  executor,  are  not  bound  to  exhibit  an 
inventory,  there  being  a  survimng  executor. 

To  this  it  is  replied,  that  Francis,  the  deceased  ex- 
•ecutor,  received  a  considerable  portion  of  the  testator's 
effects ;  that  both  executors  had  recognized  the  bond 


Gale 

V. 
XvTTRBUn 
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1824.  ailter  the  death  of  the  testator :  and  that  in  the  action 
I^r»L  brought  against  John^  the  surviving  executor,  he  had 
pleaded  "  plene  administravit.^*  The  Court  is  now  to 
decide^  whether  the  parties  cited  are  bound  to  exhibit 
an  inventory. 

An  inventory  is  due  from  an  executor  or  administra- 
tor almost  as  matter  of  course,  at  the  prayer  of  any 
person  having  the  appearance  of  an  interest :  though, 
in  modem  practice,  inventories  are  not  required  to  be 
exhibited,  without  being  so  called  for. 

In  respect  to  the  party  calling  for  the  inventory  in 
this  case,  here  is  an  asserted  creditor  by  bond :— this 
Court  will  not  enter  into  the  validity  of  the  bond :  it 
is  sufficient  that  such  a  claim  is  put  in  suit  against  the 
executor.  And  as  the  executor  has  pleaded  **  plene  ad'- 
ministravity*  it  furnishes  the  strongest  reason  to  enti- 
tle the  creditor,  before  he  proceeds  farther  in  trying 
the  validity  of  the  bond,  to  ascertain^  by  the  produc-^ 
tion  of  an  inventory,  whether  the  deceased  left  assets 
to  answer  his  demand.  The  surviving  executor  is 
therefore  cited  by  a  party,  having  an  apparent  interest 
sufficient  to  entitle  him  to  call  for  an  inventory. 

In  respect  to  the  executors  of  the  deceased  execu- 
tor, Francis  Luttrell,  though  they  are  not  the  repre- 
sentatives of  the  first  testator,  there  being  a  surviving 
executor,  yet,  being  called  upon  as  representing  another 
executor,  who  took  probate,  and  who  is  stated  to  have 
got  possession  of  a  considerable  part  of  the  deceased's 
effects,  the  creditor  has  an  interest  sufficient  to  entitle 
him  to  call  upon  them  also  for  an  inventory :  since,  with- 
out a  disclosure  from  them  of  such  parts  of  the  first 
testator's  property  as  came  to  the  possession  of  the  de- 
oeased  executor,  Francis,  the  creditor  is  still  without 
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means  of  finally  ascertaining  what  assets  his  debtor  has        1^24. 

left  i  as  those  assets  may  be  unknown  to  the  surviving      ^'"^'y 

executor. 

Protest  over-ruled— John  Fownes  Luttrell  assigned 
to  bring  in  an  inventory,  and  Henry  Fownes 
Luttrell  and  Frederick  Moysey  assigned  to  ap- 
pear absolutely— and  question  as  to  costs,  re- 
served. 


Paul  v.  Nettlefold.  Bj^ay. 

Judgment.  ah  executor 

Sir  J  OHN  NlGHOLL.  ivho  has  a  ^w. 

In  this  case  an  inventory  is  called  for,  from  an  ex-  mayoiu'npoi] 

Ai  a'lxL'i  1  "J  Ws  co-ezccn- 

^cutor,  by  a  co-executor,  but  who  is  also  sole  residuary  tor  for  an  iiu 
legatee,  "•"^'y- 

It  is  objected  to,  on  the  ground  that  '^  an  executor 
cannot  sue  his  co-executor''— but  the  rule  does  not 
:apply.     The  party  calling  for   an    inventory  in  this 
«ase,  does  not  call  for  it,  as  co-executor,  but  in  the 
character  of  residuary  legatee.     Those  characters  are 
^uite  distinct :  so  much  so,  that  a  person  who  pos- 
sesses both,  and  wishes  to  decline  being  the  represen- 
'tative  of  the  testator,    must    renounce,  as  well  the 
^probate,  in  the  character  of  executor,  as  the  adminis^ 
Oration,    with  the  will  annexed,   in  the  character  of 
Tesidnary  legatee.     As  residuarj^egatee  the  party  has 
the  greatest  interest  in  ascertaining  what  effects  the 
testator  left  behind  him;  the  whole  of  which  effects 
may  have  got  into  the  hands  of  the  co-executor,  with- 
out the  knowledge  or  privity  of  the  residuary  legatee. 
I  therefore  see  no  ground  in  principle,  nor  has  any 


1824.       avffhorrty,  (tndeeil  c^mte  the  contrary)  (a),  been  "pfo^ 
^^^     doeed,  by  which    a    resMcmry  legatee^  f  hoagh    ah» 


Paul  (^)  "^^  foQowiog  case,  cited  in  the  argoment  from  a  mannseript 

^'  note  of  Dr.  Bettesworth,  would  go  to  shew  that  an  execntor»  as 

such  merely,  or  without  any  special  intieresf,  might  call  upon  his 
co-execator  for  an  inrentoiy. 

173&-G.    IN  THE  PREROGATIVE  COURT  OF  CANTERBURY. 

"^"^  HuGGiNs  r.  Alexander. 

^<^v^^  Mr«  Alexander  died,  learing  children,  amiors;  and  made  his 

Sd  Session,  ^m^  whereof  he  appointed  his  wife,  Mr.  Huggins,  and  another 
person,  executors.  The  wife  possessed  herself  of  all  the  effects, 
and  refused  to  give  Mr.  Huggins  any  account.  Huggins  thereupon 
cited  her  to  give  an  inventory ;  and  the  question  now  was,  wh^ 
ther,  where  two  executors  have  taken  probate  jointly,  one  can  call 
the  other  to  bring,  in  an  inventory. 

Dr.  Strahan,  for  Mrs.  Alexander,  said — the  deceased  appointed 
Us  wife  guardian  to  his  children;  and  allowed  her  to  dispose  of 
eOOOil  among  the  children,  in  such  proportions  as  she  should  think' 
fit.  ]&Eeoutors  aAd  trustees  by  the  will  are  not  responsible  for  any 
iilv<riuntary  aets  or  losses,  but  only  for  their  own  acts.  One  exe» 
CMier  coaxol  me  anatker^  [Swiilburn,  part  iv.  s.  20.]  wdeu  he  kme 
a  ^fecial  interest  in  the  estate.  Mr.  Huggins  hath  nothing  in  the 
will,  nor  aoy  interest 

Dr.  Paul,  for  Mr.  Huggins.  There  are  three  executors,  and 
two  ttmstees  named  in  die  will*;  and,  by  the  will,  the  executors  and 
Irusteei,  or  one  of  them,  are  to  consent  to  the  marriage  of  the 
minors.  Huggins  had  an  interest,  as  executor;  and  in  Chancery* 
one  exeoutor  can  sue  another.  In  the  Prerogative,  February  6, 
1726,  Thomas  Duck  made  an  executor  and  an  ''  overseer" — the 
*'  overseer"  prayed  a  *'  commission  of  appraisement,"  and  the 
Court  decreed  an  inventory.  Hugh  Nash  diM  at  Paris,  and  left 
two  sons,  Hugh  and  Gyles,  oo-executers.  Gyles  prayed  an  in^ 
ventory  from  the  other ;  and  it  was  granted  in  the  iVerogative. 
Ho|^  appealed  to  the  Delegates ;  but  afterwards  deserted  hia 
appeal,  on  September  8th,  1727. 

Court.  [Dr.  Bettesworth.]  Where  minors  are  concerned,  the 
6ourt  doth  often,  er  officio^  erder  an  inventory.    There  is  no'  proi 
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poBsessing  the  ehamicter  of  executor,  is  deprived  of  Ji|^t: 

the  right  of  calling  upon  the  other  executor  for  an  Term. 

inventoryy  and  consequently  I  over-mle   this  objec-  ^^j^^ 

tioB*  *• 

NKTTLBFOI.O* 

GbjectiofK  over-ruledr  mid  an  inventcHry 
ordered^. 

tiftioii  in  Ae  will,  in  case  of  the  wife's  second  marriage*  Hnggfais 
lias  taken  probate ;  and^  if  she  should  die^  he^  as  surviving  exe- 
cutor, will  be  accountable.  It  is  said,  that  a  co-executor,  befort 
jprobate,  may  call  for  an  inyenfory;  and  he  is  then  as  much  an 
ezecuUir  as  afterwards.  The  question  is,  whether  Huggins  has 
not  an  interest,  merely  as  executor,  sufficient  to  entitle  him  to 
a  disoovtfry  of  the  estate.  I  am  of  opinion  thai  he  has ;  and  there- 
fore decree  Birs.  Alexander  to  give  in  an  inventory. 


AssaactSBSSBasfeaasssHn 


6KE£^OtJGfir  V.  MAtLTm.  Bj-day. 

J^ANEf  GREENOUGH,  late  of  St.  John's  Wood,  a  wiu  tnd 

dicil   pro- 

Mary-Ie-bone,  in  the  eottuty  of  Middleses,  the  partj  noaneed  M; 
deceased,  died  on  the  14th  of  February^  1824.  .  termediste  co- 

The  deceasedv  by  her  last  will  and  testament,  bear-  Donnded  on 
ing  date  on  the  SOth.  of  March,  1821,  g^ve  to  her  gatees  In  the 
nbntler,  Henry  Martin,  300/.,  if  he  shoidd  be  liying  in  bTlnVaitd. 
^r  service,  or  in  the  joint  sendee  of  herself  and  her  jv^^^^what 
oicfpRew,  Mr.  George  Bellas  Greenongfa,  (with  whom  SJ'^^SStor 
^he  deceased  then  was,  and-  continued  to  be^.  resident  JJST'as  an? 
till  she  died)  ^  the  time  of  her  decease^and  to  her  ^u^^^^^^^ 
servant,  formerly  Elizabeth  Fletcher,  but  then  Martin;  ^"iS^rfiSSS! 
wift  of  Henry  Martin,  a  lifce  le^^acy  of  aOW,,  upon  ^^  ^  <*• 
ihe  same  condition,  subject  also  to  which  she  j^rM^ 
^ve,  to  Elizabeth  Martin,  an  annnity  for  life  of  OOl. ; 
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1824.       and>  to  Henry  and  Elizabeth  Martin,  15/.  each  ton 
^J^     mourning. 


The  deceased,  in  the  interval  between  the  30th  oi 
Grek^ouoh  March,  1821,  and  the  30th  of  December,  1823,  madi 
Marxiw.  f^m.  uQ^icils  to  her  will,  in  favor  of  this  same  Martic 
and  his  wife. — These  codicils  were  wholly  written  b] 
the  deceased,  although  she  was  quite  blind ;  owing  U 
which  they  were  nearly  illegible,  and  not  to  be  decy- 
phered  without  great  difficulty,  viz. 

A  codicil,  dated  May,  1821,  by  which  she  gave 
them  200/.  each— <7i;er  what  she  had  left  them  by  ha 
will. 

A  codicil,  dated  January,  1822 — ^by  which  she  gave 
them  400/.  each— over  what  she  had  left  them  bjf 
her  will. 

A  codicil,  dated  4th  September,  (without  any  year^ 
but,  probably,  4th  September,  1822,  by  which  dtc 
gave  to  Elizabeth  Martin,  the  wife,  her  **  round  silver 
salt  spoons'*— ^nd 

A  codicil,  dated  <<  December,  1822,''  by  which  she 
gave  to  Henry  Martin  500/.— likewise  to  Elizabeth 
Martin  500/.— tvi/Aot^/  any  mention  of  her  will. 

On  the  30th  of  December,  1823,  the  deceased 
made  and  executed  a  codicil  to  her  will,  under  the 
circumstances  (pleaded  and  proved  on  the  part  of  hei 
executor,  Mr.  Greenough,)  which  are  stated  in  the 
judgment.  By  this  codicil  she  expressly  says,  "  I  re- 
"  voke  the  several  legacies  given  by  my  will  to  the 
servants  in  my  service,  or  in  the  joint  service  of  my- 
self and  George  Bellas  Greenough,  at  my  decease—* 
'^  excepting  those  to  Henry  Martin  and  Elizabeth 
«  Martin,  his  wife.  The  legacies  of  300/.  and  300/, 
"  which  I  have,  by  my  will,  given  to  Henry  Mailia 
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•*   And  Elizabeth  Martin^  his  wife,  I  hereby  increase  to       1824. 
*'    lOOO/.  sterling  each— the  said  legacy  of  1000/.  to      ^y^ 
*•   the  said  Elizabeth  Martin,  to  be  in  addition  to  the      "^^/^ 
•*   life  annuity  of  50/.  provided  for  her  by  my  will.  <3«"«;>««« 
*•   Jlnd  I  further,  and    additionally^  give  to  the  said      Martim. 
*•   Meriry  Martin  and  Elizabeth  Martin,  15/.  each,  for 
**  mourning — such  annuity  and  legacies  to  the  said 
Henry  Martin  and  Elizabeth  Martin,  to  be  payable 
only  in  case  they  shall    be  in  my  service,'   or  the 
joint  service  of  myself  and  Mr.  Greenough,  at  the 
time  of  my  decease."'     And  the  following  clause  is 
then  added.     ^^  My  said  will,  having  been  this  day 
**  read  over  to  me,  I  hereby  confirm  the  same,  except- 
ing  as  to  any  legacy  that  may  have  lapsed  by  reason 
of  the  death  of  any  legatee  or  legatees.*' 
On  the   part  of  Mr.  Greenough,  her  executor,  it 
contended,  that  under  the  circumstances  so  plead<> 
^d     and  proved,  the  codicils  previously  made  by  the 
deceased  in  favour  of  MK  and  Mrs.  Martin,  and  now 
propounded  in  their  behalf,  were  revoked  by  this  codicil 
^^  the  30th  of  December,  1823.     The  allegation  pro- 
Pounding  the  codicils  opposed  by  the  executor,  only 
pleaded  (in  addition  to  hand*writing   and   capacity) 
*^^  .  period  (as  stated  in  the  judgment)  during  which 
•'^'^artin  and  his  wife  had  been  in  the  service  of  the 
^^ceased-^/Afl(/  the  deceased  reposed  an  entire  con- 
**^ence  in  them,  and  constantly  entertained  and  ex- 
PJfessed  for  them  a  great  regard  and  affection— and 
/^a/- she  frequently  declared  her  intention  to  be,  that 
the  longer  Elizabeth  Martin  lived  in  her  service,  the 
^^tter  it  should  be  for  her"— lastly— M(//  the   codi- 
^^Is  propounded,  shortly  after  the  same  were  written, 
?^spectively,    were    lodged  by  the  deceased,  with  a 
I  VOL.  If.  q 
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1824. 

Trinity 

Term. 


Oreenough 

r. 

Martin. 


duplicate  part  of  her  will,  in  the  hands  of  her  banker^ 
Messrs.  Drummond's^  where  they  r^nained  till  the  time 
of  her  death — and  that  the  deceased  never  declared  it 
to  be  her  intention  to  revoke  them^  or  any  of  them, 
nor  mentioned  them,  either  directly  or  indirectly,  at 
the  time  of  executing  the  codicil,  dated  the  SOth  of 
December,  1828. 

Judgment, 

Sir  John  Nicholl. 

Mrs.  Jane  Greenough,  the  testatrix  in  this  caose, 
died  on  the  14th  of  February  last,  1824-^4he  was  a 
very  old  lady,  and  had  been  quite  blind  for  aevend 
years— she  lived  with  her  nephew— they  kept  bouse  to- 
gether. She  had  been  attended  for  several  years  by 
Henry  Martin  and  Elizabeth,  his  wife :  the  husband 
had.  been  her  butler  twenty *two  years ;  the  wife,  her 
own  personal  attendant  twenty-eight  years. 

In  March,  1821,  she  made  her  will : — it  was  pre- 
pared in  a  full  and  formal  manner  by  her  solicitor, 
and  executed  in  duplicate ;  one  part  of  which  was 
deposited  with  her  solicitor,  the  other  part  with  Messrs. 
Drummond's  her  bankers.  By  this  will  she  left  Mar- 
tin and  his  wife,  each,  a  legacy  of  300/.,  and  she  fur- 
ther bequeathed  to  Mrs.  Martin  an  annuity  of  50/.  for 
life.  In  the  month  of  May  following,  the  deceased, 
with  her  own  hand,  wrote  (or  rather  scrawled,  for  it 
is  scarcely  legible  on  account  of  the  deceased's  blind- 
ness) a  codicil,  giving  to  Martin  and  his  wife,  each, 
200/.  "  over  what  left  by  my  will."  In  January  1822, 
she  wrote  a  similar  paper,  giving  them  400/.  each,  ^*  over 
what  left  by  my  will.*'  In  December,  1822,  she  wrote 
another  similar  paper,  giving  each  of  them  500/.  :— 
but  in  this  last  paper  tliere  is  no  mention  of  her  will. 
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These  three  papers,    she    sent  to  her   bankers. — In       1824. 
December,  1823,  she  sent  for  her  solicitor,  desiring  him      ^"•'^f 
to  bring  her  will  with  him,  as  she  wished  to  make  a     '^•^v^^ 
new  one — ^he  accordingly  attended  her,  and  took  down  ^'^"■^•"Q" 
her  instructions  in  respect  to  the  alteratiofis  which  she    ^^^tim, 
wished  to  make  by  her  new  will.     Among  other  in- 
structions,   she  directed    legacies   of   1000/.  each  to 
Mr.  and  Mrs.  Martin,  and  15/.  to  each  of  them  for 
mourning. 

The  solicitor,  finding  the  alterations  to  be  but  few, 
suggested,  that  they  might  conveniently  be  made  by 
a  codicil ;  to  which  she  assented.  The  next  day  the 
solicitor  brought  the  codicil  for  execution. 

The  will  and  the  codicil  were  then  read  over  to,  and 
the  latter  executed  by,  the  deceased.  In  the  conclu- 
sion of  the  codicil  she  confirms  the  will,  except  so  far 
as  altered  by  the  codicil.  Now,  the  question  is,  whe- 
ther the  will  and  this  last  codicil  are  alone  to  be 
proved ;  or  whether  the  three  intermediate  codicils  aUo' 
composed  a  part  of  the  deceased's  testamentary  dis« 
positions. 

In  a  Court  of  Construction^  where  the  factum  of 
the  instrument  has  been  previously  established  in  the 
Court  of  Probate  J  the  inquiry  is  pretty  closely  re- 
stricted to  the  contents  of  the  instrument  itself,  in 
order  to  ascertain  the  intentions  of  the  testator.  But 
in  the  Court  of  Probate,  the  inquiry  is  not  so  limited: 
for  the  intentions  of  the  deceased  as  to  what  instru- 
ments shall  operate  as,  and  compose,  his  or  her  will, 
Ctfe  to  be  there  collected  from  all  the  circumstances  of 
the  case  taken  together. 

In  the  present  case,  it  seems  admitted  that  the 
^eond  of  these  codicils,  giving  400/.  to  each  of  th6' 
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MartiDS^  **  over  what  was  kft  by  the  will/'  would^ 
even  in  a  Court  of  Construction,  be  held  as  a  sub- 
stitution for,  and  not  as  an  addition  to,  the  bequest  by 
the  former  codicil  of  200/.  each.  But  when  the  Court 
looks  at  the  regular  progress'  of  these  instruments,  it 
can  have  very  little  doubt  as  to  what  were  the  real 
intentions  of  the  testatrix  in  respect  of  all  these  co- 
dicils. After  a  very  long  service^  when  she  makes 
her  will,  she  estimates  the  proper  recompence  to  each 
of  them  at  300/. :  she  soon  after  adds  200/.,  making 
this  500/. :  she  then,  after  sometime,  substitutes  400/. 
for  the  200/.  making  the  whole,  700/. :  near  a  twelve- 
month afterwards  she  writes  a  paper,  giving  each  of 
them  500/.  This  again  was  probably  a  substitution 
for  the  preceding  codicil,  as  it  would  make  the  indole 
benefit  to  each  800/*,  and  the  deceased,  under  her 
infirmity  of  blindness,  and  sending  each  of  these 
papers  as  they  were  written,  severally ^  to  her  bankers, 
might,  very  probably,  not  be  exact  in  the  formality 
of  her  proceedings,  or  aware  of  the  leg^l  construe* 
tion  which  these  several  instruments  might  be  ex- 
posed to.  But  when  she  sent  to  her  solicitor  to 
bring  the  duplicate  of  her  will,  which  was  in  his  pes-' 
session,  to  her;  and  gave  him  instructions  as. for  an 
entire  new  will ;  and  in,  and  by  that  new  will,  intended 
to  make  the  benefit  to  Martin  and  his  wife,  1000/. 
each ;  I  cannot  bring  my  mind  to  doubt  that,  upon 
this  intended  new  will  being,  at  the  suggestion  of  her 
solicitor,  converted  into  a  codicil,  the  former  will^ 
and  this  codicil,  were  clearly  intended  to  convey  the 
whole  benefit  which  she  meant  to  give  to  Mr.  and 
Mrs.  Martin ;  and  that  she  had  no  intention  whatever 
that  these  intermediate  papers,  written  by  berselft  a»d 
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deposited  ttt  her  bankers,  should  have  any  operatidn—      ^^?^r 
die  more  especially  as,  by  this  codicil,  now  regnlarly       iVmu 


executed,  she    confirms   her  willf  except  as  thereby 
altered,  but  takes  no  notice  of  the  three  codicils  now  v. 


propounded.  I  am  therefore  of  opinion  that  they  do 
not  compose  a  part  of  the  deceased*s  will,  and  I  must 
pronounce  against  their  validity. 


Martiit.  . 


A  probate  cal- 
led in  at  the 


LanDON  V  NetTLBSHIP  and  ArMITAGE.  By-day. 

Judgment. 

Sir  John  Nicholl.  snuof  thewi 

Henry  Landon,   a  liquor  merchant,    died  on  the  ezecntors  put 

31st  of  July,  1821,  leaving  a  widow  and  five  children.  utieroe\S!!^ 

The  will,  which  is  in  contest  in  this  cause,  bears  date  by^e'wISnr 

the  preceding  day  j  by  this  will,  he  gives  all  his  pro-  ^^  It Jnlf of 

party  to  his  wife  and  children,  equally :    except  his  incapacitj?*^  * 

ireal  property,  which  he  gives  to  his  eldest  son ;  and  he  2J,Jn^j|"  ^J?" 

'Appoints  Mr.  Nettleship  and  Mr,  Armitage  his  exe-  J^'^ng^^J*^. 

Ciutors,  but  without  any  benefit.     He  had  no  real  pro-  ^.<*^»  ^l^^  ?»• 

.  .  .  .     .  ^*™®  of  giving 

iDcrty  in  possession  :  his  personal  estate  is  insolvent.       ^  ^e"*  aiiega- 

-^^^        J         i^  r  tjonj  though 

Probate  of  this  will  was  taken  by  the  executors  soon  again$t  the 

,   ^  evidence  of 

^Bifter  the  testator's  death ;  and  they  administered  the  two,  of  the 

effects  for  about  eleven  months : — ^the  probate  is  then  witneuea. 
i^alled  in  by  the  widow ;    and  the  executors  are  put 

\ipon  proof  of  the  will.  What  just  motive  could  exist 
for  taking  such  a  step  in  respect  to  this  insolvent 
estate,  it  is  difficult  to  assign.  The  executors,  liow- 
ever,  have  propounded  the  will ;  and  in  support  of  the 

factum,  they  have  examined  the  drawer  of  it,  the 
three  attesting  witnesses,  and  the  apothecary  who  at- 
tended the  deceased. 
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18M.  The  drawer  pf  the  wil)  m^Qtioiis  i^  €iiyiini.itii»tej  rt 

Trr^  the  outsety  rather  of  a  startling  kind ;  naiaelyt  that 
^^^v^^  he  was  not  allowed  to  go  up  stairs  to  the .  testator  to 
^"^^^^  receive  the  instructions,  but,  that  the  instractioiis  were 
NnTLKSHiF.  brought  down  to  him  through  the  intervention  of  A^ 
mitage,  one  of  the  executors.  The  witness  explains» 
however,  the  reason,  namely^  tha.t  he  entejtaiped  cer- 
tain religious  opinions,  and  occasionally  preached; 
and  that  the  deceased,  being  fearful  that  he,  the  wit- 
ness, might  think  it  right  to  urge  his  own  opinions, 
declined  a  personal  interview,  as  unwilling,  at'  that 
time,  to  be  disturbed  upon  such  a  subject.  Another 
witness.  Brown,  was  present,  and  heard  the  deceased 
give  the  instructions.  Besides,  the  executor  who  con- 
veyed the  instructions  to  the  drawer  of  the  will,  has 
no  benefit  whatever  under  the  will — nay,  he  was  not 
even  intended  to  be  an  executor :  for  the  deceased, 
having  finished  the  dispositive  part  of  the  instructions, 
proposed  to  Brown  to  be  one  of  the  executors  with 
Nettleship ;  and,  it  is  only  upon  Brown's  declining^ 
that  he  requests  Armitage  to  be  an  executor,  tq 
which  Armitage  assents,  and  is  thereupon  appoint- 
ed. Nettleship  was  not  present  at  any  part  of  the 
transaction.  But  further— the  widow,  who  perfectly 
well  knew  the  condition  of  the  testator,  was  actually, 
a  party  to  the  whole  transaction,  though  the  will  was 
to  her  prejudice,  she  not  taking  her  distributive  share, 
nor  being  even  an  executrix. 

Brown  is  one  of  the  attesting  witnesses — and  al- 
though he  states  that  his  memory  is  defective  from 
ill  health,  yet  he  appears  to  give  a  fair  and  cautious 
account  of  what  passed — and  if  he  is  credited,  he 
fully  proves    capacity  and  volition.      But    the    twq 


Lamboji 
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wto^n  who  hate  att^ted  the  inntrament,  desicribe  the  ISH. 
deeeased  as  in  a  state  of  total  insensibility.  They  XerS! 
are  deposing,  howeyer,  against  their  own  act,  and 
against  their  own  condact  at  the  time ;  and  what  is 
more,  against  the  whole  condact  of  the  very  party  NBirLWHiF. 
who  produces  them  as  witnesses,  the  widow  herself. 
The  deceased's  cellar-man,  also,  who  came  into  the 
room  just  after  the  execution,  joins  the  two  women 
in  representing  the  deceased  to  have  been  then  in  a 
state  of  incapacity— but  on  an  interrogatory,  he  says, 
that  he  **  always  represented  the  deceased  to  two  per*- 
sons,  Nettleship  and  Page,  to  have  been  in  an  insen* 
sible  state  when  he  saw  him/'  Now,  these  two  persons, 
Nettleship  (not  the  executor)  and  Page,  who,  on  the 
next  day,  and  for  four  months  afterwards,  were  in  con- 
stant conmiunication  with  this  cellar-man,  being  ge- 
nerally employed  in  the  same  warehouse,  positively  de 
pose,  that  he  never  to  them  represented  the  deceased 
as  being  in  a  state  of  insensibility,  or  intimated  any. 
thing  of  the  kind— his  credit  is  therefore  materially 
diaken. 

The  medical  attendant,  Mr.  Warner,  left  the  de- 
ceased soon  after  twelve  o'clock  in  the  day  on  which 
the  will  was  made ;  and  he  deposes,  that  although  he 
thoi^ht  his  recovery  hopeless,  yet  his  capacity  was 
good  at  that  time. 

Mr.  Warner's  conduct  at  the  time  was  consistent 
with  the  opinion  he  has  now  given— for,  on  going 
^way  he  recommended,  that  if  the  deceased  had  not 
•etded  his  affairs  already,  he  had  better  make  his 
^iU.  This  circumstance  connectis  itself  with  what  is 
>teted  by  the  witness,  Joseph  Armitage,  who  says, 
^^  that  the  widow  told  him   the  doctor  had  recom* 
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1624.       mended  the  deceased's  making  his  will,  bat  that  she* 

7Vr«?      ^*^  ^^*  ^^^^^  *^™  ^^  ^^^  "  ^^^  doctor  did/'    Here 
then  is  the  widow's  own  declaration  at  the  time,  con- 
firming, indieed,  her  entire  conduct,  that  the  testator 
Nettleship.  g,^^  jj^  ^  sufficient  state  of  testamentary  capacity.   . 

The  whole  subsequent  conduct  of  the  widow,  and 
of  all  other  parties,  tends  to  confirm  the  validity  of 
the  will.  Immediately  on  the  death,  the  executors 
act  in  that  character.  Nettleship,  who  was  not  present 
at  the  making  of  the  will,  as  well  as  Armitage,  who 
was  present,  join  in  all  acts.  They  conduct  the  fu- 
neral. They  buy  mourning  for  the  family.  They 
take  probate  of  the  wilL  They  carry  on  the  business. 
They  renew  the  licence.  They  pay  the  rent.  They 
meet  the  creditors. 

At  the  meeting  of  the  creditoi*s,  it  was  ascertain 
that  the  estate  was  gpreatly  insolvent : — it  was  ag 
to  allow  the  widow  three  guineas  and  a-half  a  wee! 
for  two  months,  and  to  give  her   the  preference 
taking  the  stock  in  trade,  in  case  she  could  find  friends 
to  assist  her.     Three   meetings   of  the  creditors  ar^^ 
held;  when,  at  length,  some  dispute  arising,   eithe 
between  the  creditors,  or  on  account  of  the  widow 
weekly  allowance  being  discontinued,  the  widow 
put  upon  calling  in  question  the  validity  of  the  wil 
and  compelling  the  executors  to  the  proof  of  it  by  th 
present  suit.     I  am  of  opinion  that  they  have  prov 
it,  and  that  they  have  been  vexatiously  harassed, 
^  their,  own  injury,  and  to  the  injury  of  the  other  cre- 

ditors of  this  insolvent  estate.     The  widow   in  this 
suit  has  set  up  the  incapacity  of^he  testator,  against 
the  whole  tenor  of  her  own  conduct,  by  which  con- 
duct she  waus,  in  effecly  an  attesting  witness  to  this  will. 
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Xt  is  therefore  the  duty  of  the  Court  not  only  to  pro-  1824. 

uounce  for  the  validity  of  the  will,  but  to  condemn  the  /J^^'f 

^^ii^idow  in  costs  from  the  time  of  giving  in  her  allega-  ^--^/^^ 

*ion.  ^^;!"^'' 

Nbttlbshif. 


CONSISTORY  COURT  OF  LONDON. 


MOLONY  V.  MOLONY. 

(On  the  Admission  of  an  Allegation.)  Bj-Day. 

J[  HIS  was  a  cause  of  restitution  of  coniusral  ri&fhts.  An  aiiesatum 

J    ^  o        '  responsiYe    to 

liromoted  by  "  Edmund  Molony,  esq.  of  Woodlands,  the  libei  in  % 

,  'f  *-  suit  for  resti- 

in  the  county  of  Dublin,  in  Ireland,  but  now  at  Down-  tation  of  con- 
ing  Street,  in  the  county  of  Middlesex,''  (so  described  admitted  to' 
in  the  citation)  against  Jane  Molony,  of  the  parish  of  though  the 
St.  Mary-le-bone,  in  the  county  of  Middlesex,  his  law-  amonnVd  to 

X  1       T  ^  charge   of^ 

tUl  Wife.  neither  crael- 

•   The  libel  pleaded  the  marriage  of  the  said  Edmund  ury^^agaiMt* 
Molony  to  Jane  Molony,  then  Jane  Jackson,  widow,  ^Hhom^ik^teL 
ht  Duhmore,  in  the  county  of  Galway,  in  Ireland,  on  {J^SJiton'*^  ^^' 
the  18th  of  March,  1817,  and  their  cohabitation  at  P'^^y***' 
Woodlands,    till   July,  1819;    and,    subsequently,  in 
London,  until  the  month  of  November,  1820 ;  when 
it  was  pleaded,  that  "  the  said  Edmund  Molony  was 
-obliged,  by  important  and  necessary  business,  to  re- 
turn to  Ireland ;   but  that  the  said  Jane  Molony  &- 
alined  to  accompany  him  :  upon  which  he  proceeded 
thither  alone,  and  left  her  residing  in  his  house,  No.  17» 
in  Crawford  Street?  Portman  Square'*— ///tf/  the  said 
Edmund  Molony  "  was  detained  by  his  said  business 
for  a  considerable  time  in  Ireland ;"  and  that  "  some- 
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time  in  or  about  the  months  of  May  or  Jone,  1821, 
the  said  Jane  Molony  quitted  his  said  house  in  Craw- 
ford  Street ;  and,  from  that  time,  concealed  the  place 
of  her  residence  from  the  said  Edmund  Molony*'— 
that  in  the  spring  of  1823,  the  said  Edmund  Molony, 
by  means  of  his'  friends,  *^  discovered  the  residence  of 
the  said  Jane  Molony/'  and  came  to  London  in  the 
month  of  May  in  that  year;  and  that,  since  •discover- 
ing' the  residence  of  his  said  wife,  the  said  Edmund 
Molony  had,  many  times,  by  himself  and  his  friends, 
required  and  intreated  the  said  Jane  Molony  to  live 
and  cohabit  with  him;  with  which  request  and  in- 
treaty  she,  the  said  Jane  Molony,  had  refused,  and 
still  refused,  to  comply,  without  ^nyjust  cause.  And 
the  libel  concluded,  by  praying,  that  ''  the  said  Jane 
Molony  might  be  compelled  by  the  sentence  of  the 
Court,  to  live  and  cohabit  with  the  said  Edmund 
Molony,  to  treat  him  with  matrimonial  affection ;  and 
to  render  him  conjugal  rights.*' 

To  this  it  was  pleaded,  responsiveljff  on  the  part  of 
the  wife,  in  substance,  as  follows  (^r). 
.  1.  That  at  the  time  of  the  marriage  of  the  parties 
as  pleaded  in  the  libel,  Jane  Molony,  then  Jane  Jack-* 
son,  widow,  was  entitled,  under  the  will  of  her  late 
husband,  to  an  annuity  of  800/.  for  life ;  and  was 
possessed  of  jewels  and  other  articles  of  personal  pro-> 
perty,  valued  at  between  4000  and  5000/. :  and  thatf 

(a)  This,  it  should  be  stated,  however,  is  the  substance  of  the 
allegation,  as  reformed  under  the  direction  of  the  Court — a  refonfi 
effected  by  ttriking  oat  tome  parts  of  the  allegatioD,  in  its  original 
state,  objected  to,  as  irrdevani^  and  so  deemed  by  the  Court ;  and 
by  introducing  the  substantiye  averment  in  the  6th  article,  as  to 
the  plaintiff's  usual  place  of  abode,  and  Gxed  permanent  domicil, 
being  in  Ireland  on/y. 
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JDcyirtiie  of  lier  marriage  settlementy  this  annuity  of  1924. 
JBOOA  was  secured  to  the  wife  for  her  own  sole  and  Term. 
«ejparate  use  ;  and  the  husband  became  entitled  to  her 
other  property,  of  what  nature  soever. 

2. 3.  That^  from  and  after  the  marriage  of  the  parties, 

they  cohabited  at  Woodlands  for  upwards  of  two  years^ 

and  until  the  month  of  June,  1819 ;  when,  Mrs.  Mo- 

lony  having  become  nearly  blind,  in  consequence  of 

cataracts  that  had  formed  in  her  eyes,  came  to  London, 

accompanied  by  her  husband,  to  consult  Mr.  Alexan* 

der«     Tkatf  on  Mr.  and  Mrs.  Molony^s  arrival  in 

London,  they  took  up  their  residence  at  a  furnished 

boose  in  Crawford  Street ;  where  they  also  cohabited, 

uiitil  Mr.  Molony's  departure  for  Ireland,  in  Novem-i* 

ber,  1821.    That  Mrs.  Molony  did  not^  on  that  occa-^ 

sion,  decline  or  refuse  to  accompany  her  said  husband^ 

as  pleaded  in  the  libel :  but  that  Mr.  Molony,  without 

apprizing  his  wife  either  then,  or  previously,  of  any 

9ach  intention,  left  his  house  in  Crawford  Street,  on 

'he  evening  of  the  I9th  of  November  in  that  year, 

<Bd  immediately  proceeded  to  Ireland ;  where  he  con- 

inued  till  May  or  June,  1820. 

4.  That  Mrs.  Molony  neither  quitted  the  house  in 
?f aw  ford  Street,  voluntarily;  nor  concealed  from 
K  r.  Molony  her  subsequent  places  of  abode,  as  plead*- 
cl.  in  thQ  libel— on  the  contrary,  that  she  continued  in 
^x^wford  Street  till  the.  month  of  June,  1821,  when 
K.e  was  compelled  to  quit  it  in  consequence  of  an 
^^ecutipn  put  into  the  house  by  the  landlord  for  rent 
^  arrear ;  under  which  execution,  her  whole  property, 
^Xcept  her  wearing  apparel,  was  seized  and  removed— 
^hat  payment  of  the  wife's  separate  income  had  been 
^pty  in  this  intervali  in  consequence  of  proceedings 
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• 

[a  bill  filed^  and  injunctions  had,]  instituted  by  tbebus- 
band»  in  Chancery,  against  the  wife  and  her  trustees,  to- 
wards the  close  of  the  year  1820— fA^^  on  so  quitting 
Crawford  Street/  Mrs.  Molony  removed  to  lodgings, 
first  in  George  Street,  and  afterwards,  viz.  in  Aug^ 
1822,  in  Charles  Street,  Manchester  Square*- 
tbat  Mr.  Molony  was  acquainted,  from  the  first,  wi 
such  his  wife's  changes,  and  places,  of  residence. 

6.  That  from  November,  1 820,  Mr.  Molony  neith 
saw,  nor  communicated  with,  (nor  in  any  manner  con 
tributed  to  the  maintenance  and  support  of)  his  sai 
wife,  till  the  month  of  June,  1823;  when,  being  com.— 
pelled  to  come  to  this  country  in  order  to  give  evi.  - 
dence  in  a  suit  then  depending  in  the  House  of  Lord^, 
he  did,  upon  arriving  in  London,  call  upon  his 
wife,  in  Charles  Street. 

6.  That  the  usual  place  of  abode  of  the  said  £<3 
mund  Molony  was,  and  had  long  been,  at  Woodland 
in  Ireland  :   and  that  he,  the  said  Edmund  Molony  s 
had  not  any  fixed  place  of  residence  in  this  countiy. 

7.  That  the  said  Jane  Molony,  from  1819,  dow«» 
to  the  present  time,  had  been  in  very  delicate  health  J 
and  had  been  confined  to  her  house,  and  to  her  roof^ 
principally,  from  August,  3822 — and  that  the  sai^J 
Jane  Molony  was,  in  the  opinion  of  her  medical  at- 
tendants, incapable  of  removing  to  Ireland,  or  under- 
taking any  considerable  journey,  without  imminet^^ 
danger  to  her  health. 

The  ADMISSION  of  this  allegation  was  opposed  by 
counsel,  as  not  setting  up  any  case  which,  howev^^ 
proved,  would  justify  the  Court,  in  declining  to  pt^>^ 
nounce  the  sentence  prayed  by  the  husband,  on  proof,  i^ 
substance,  of  his  libel.     They  relied,  of  course,  on  tl»^ 
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cpmmonly  received  maxim,  departed  from,  as  they 
maintained,  in  no  single  instance ;  that  **  facts  plead- 
able in  bar  to  a  suit  for,  restitution  are  such  only,  as, 
upon  proof,  i^ill  entitle  the  party  who  pleads  them  to 
a  sentence  of  separation,  such  sentence  being  pray- 
ed*' (a).  Nor  could  it  be  inferred,  as  they  contended, 
either  from  the  description  of  the  husband  in  the  ci- 
tation, as  from  his  now  alleged  sole  domicil  in  IrC'- 
landf  that  it  was  the  object  of  this  suit  to  compel  his 
wife  to  return  to,  and  cohabit  with  him  in,  that  coun- 
try.    But, 

The  Court 
Over-ruled  these  objections— as  not  choosing,  at 
presenty  to  decide  that  the  facts  pleaded  were  wholly 
irrelevant — especially,  the  wife's  state  of  health;  and 
the  husband's  sole  domicil  in  Ireland,  as  pleaded.  Con- 
sequently, it  admitted  the  wife's  allegation  to  proof— « 
but  without  pledging  itself  to  the  effect  of  the  facts 
pleaded  as  a  bar,  either  wholly  or  in  part,  to  the  sen- 
tence prayed,  on  behalf  of  the  husband,  in  the  libel, 
at  the  final  hearing  of  the  cause. 

(a)  Vide  the  case  of  Barlee  o.  Barlee,  anie^  vol.  i.  p.  305. 
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Bain  v.  Bain. 

XN  this,  which  was  a  suit  instituted  by  the  husband 
against  the  wife  for  a  separation  h  mensd  et  thoro,  by 
reason  of  adultery,  the  Court,  upon  this  day,  allotted 
alimony  to  the  wife,  pendente  lite,  at  the  rate  of  300/. 
per  annum.  It  was  then  prayed,  on  behalf  of  the 
wife,  that  the  Court  would  direct  it  to  be  computed 
from  the  issue^  and  not  from  the  return,  of  the  cita- 


Bj-Daj. 

AUmoDj  ^- 
dinie  litif  it  to 
be  compated 
from  the  rt' 
tumoaljy  and 
not  from  the 
iifM,  of  the 
citatioDy  eYcn 
thoagh  consi- 
derably prior 
totheretam— 
onleM,  pof- 
•ibly,  ondtr 
aprcMdimi* 
•UBoei. 


Bain 
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1824.  tion,  an  intenral  of  between  three  and  four  iiKMrtlf»(a)t 
^^^  otherwise,  it  was  said,  the  alimony,  pendente  liUp  for 
the  first  year,  is  in  effect  allotted,  at  the  rate  of  200L 
and  not  that  of  9O0L  per  annum,  the  proportiraal 
Bain.  allotment,  as  with  reference  to  the  husband's  faciiU 
ties.     But, 

The  Court, 
Saw  nothing  special  in  the  case  to  induce  it  (0 
depart  from  its  usual  practice  of  allotting^  alimony 
from  the  return  only  of  the  citation ;   and  decreed 
accordingly. 

(a)  The  citation  was  served  ob  the  20th  of  July,  [1823]  bat, 
owing  to  there  being  no  intermediate  Court  day,  it  would  not  be 
refwmtd  till  after  the  long  Tacation,  in  Noyember. 


Same  day.  Smtth  V.  SmyTH. 

It  u  incompe-  X  HIS  also  wfts  a  cause  similar  to  that  of  Bain  v. 

tent   to   tbc     Tfc    .  •       . 

Court,  under  Bain ;    instituted,  however,'  by  the  wife  against  the 

stinees,  to     husband. 

allotment  to        The  libel  on  this  day  was  admitted  as  reformed ;  and 

■am,  in^^e  M^  the  proctor  for  the  wife  now  prayed  that  the  Court 

at  on  a^iit[  would  allot  a  sum  to  the  wife,  as  on  account,  or  in  the 

vntiiaA^f  of  i^^tui'^9  of  alimony— this  being  the  Court  day  imme- 

teasT^iTeither  diately  preceding  a  long  vacation.     But, 

SrTdllSi%  The  Court 

the  hQsban<f.       g^^j^^    ^j^^  jj  ^^  incompetent  to  it,   in  point  of 

forviiy  to  make  any  allotment  to  the  wife,  of  the  nature 
prayed— there  not  only  being  no  constat  of  the  hus- 
band s  faculties ;  but  a  marriage,  de  facto  even,  though 
pleaded  against,  being  neither  proved,  nor  confessed  by 


COirSISTORT   COURT  OF   LONDON.  255 

the  hnsband.  It  reoommended,  however,  that,  in  effect,  1284. 
the  wife  should  be  alimented  propcnrtionably  to  the  hus«  Term. 
band^s  means— glaring  t}ie  long  vacation,  intimating, 
that  it  should  take  this  into  the  account;  when,  in  the 
prog^ress  of  the  suit,  alimony  pendente  litef  came  to 
be  regularly  allotted,  if  its  recommendation  were  not 
complied  with. 


Smyth 

V. 

Smyth* 


Steevjcn  and  Hollah  v.  The  Rector,  Pa- 
rishioners, and  Inhabitants  of  the  Parish 
of  St.  Martin  Orgars,  in  special,  and  all 
others  in  general. 

{On  Motion.) 

X  HE  parish  church  of  St.  Martin  Orgars  (a),  to«  An  appUca- 
gether  with  that  of  the  adjoining  parish,  St.  Clement,  coity  to  take* 
Eastcheap,  was  destroyed  by  the  fire  of  London  in  (M^ltyied),  in 
1666.  By  the  act  of  22  Car.  II.  c.  11.  for  rebuilding  jJ'bV^thf  ** 
the  sereral  churches,  and  the  union  of  the  respective  STpccn^iS?' 
parishes  therein  mentioned,  it  was  enacted  (s.  63.)  gt^^t  yeri- 
that  the  parishes  of  St.  Clement  Eastcheap,  and  bSfonh^ap- 
St  Martin  Orgars,  should  be  united  into  one  parish;  ^^,5J^'2^{f! 
and  that  the  church  thentofore  belon^ns:  to  St.  Cle-  5*.,  *  .*i*5*  ^^ 

o     o  dilapidation ; 

anent  Eastcheap,  should  be  the  parish  church  of  the  f nd  there  be- 

*  *  Ing  no  person, 

•aid  parishes  so  united*    And  by  sect.  66  of  the  same  or  persons, 
act,  it  was  provided,  that  the  scite  of  the  church  of  by  uw  to  re- 

''  store  and  up- 

hold it. 

(a)  This  epithet  **  Organ"  is  derif ed  bj  Newconrt,  firom  Odga- 
msy  or  Ordgamsj  the  probable  founder  of  the  charch ;  who  gave 
it  to  the  Pean  and  Chapter  of  St  Paol's,  ttill  its  patrons,  about 
the  year  1185.    See  Rep.  Eccl.  toI.  i.  p.  416. 
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1824.  St.  Martin  Orgars,  and  the  church-yard  belonging  to 
^^^  the  same,  should  be  inclosed  with  brick  or  stone  waHs 
for  a  burial  place  for  the  said  united  parishes,  and 
should  not  be  used  or  employed  for  any  other  purpose 
^  Okgam'"  whatever — a  general  provision  of  the  act  extending  to 
the  several  other  demolished  churches,  and  their 
church-yards,  similarly  circumstanced,  under  the  act, 
with  those  of  St.  Martin  Orgars. 

It  appears,  however,  that  the  rector  and  church- 
wardens of  the  said  parish,  by  lease,  bearing  date  the 
3d  of  February,  1690,  demised  or  granted  fhe  piece 
of  ground  whereon  the  church  of  St.  Martin  Orgai 
had  formerly  stood,  to  certain  persons  (as  trustees  foi 
certain  French  refugees  of  the  protestant  religion  wl 
had  previously  assembled,  first,  at  a  house  in  Jewii 
Street,  and  afterwards,  at  a  house  on  College  HilL  J| 
in  virtue  of  letters  patent  under  the  great  seal  of^  --f 
England  (a)^  bearing  date  the  I6th  of  June,  in  th^  ^e 
second  year  of  King  James  the  Second)  in  order  t^-  >o 
erect  a  church  for  the  performance  of  divine  servici 
and  the  celebration  of  the  holy  sacraments,  or  oth< 
rites  of  the  church,  in  the  French  language,  but  at 
cording  to  the  liturgy  of  the  church  of  England- 
saving  to  the  rector  and  churchwardens  of  the  sat 
parish  their  right  of  burial  therein,  and  all  fees  i 
respect  thereof.  This  lease,  which  was  for  fifty  yeai 
with  powers  of  renewal  as  covenanted  in  the  same,  an< 

(a)  Granted  origiDally,  to  Peter  Alix,  clerk,  and  such  oth9 
French  refagees  of  the  protestant  religion,"  (very  nnmerovs,  an 
becoming  daily  more  so,  at  that  time,  in  conseqnence  of  the  t 
recent  rcTocation  of  the  edict  of  Nantz)  <<  as  should  join  thonm- 
selves  with  him." 


i 


•     •    ^ 
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it  a  reserved  rent  of  85/.  per  annum^  was  confirmed       \s2A. 
hj  a  private  act,  11  &  12  WiU.  III.  No.  64.  ^^^'y 

A  church  was,  accordingly,  built,  partly,  it  should      v^v^ 
seem,  upon  the  old  foundation:  and  continued  from      Hollah 
that  time,  in  the  occupation  of  French  protestants,  SjMartiii 
descendants,  probably,  of  those  for  whose  use  it  was 
originally  erected,    at  first  by  renewal  of  their  lease, 
and,  latterly,  as  yearly  tenants,  till  Christmas,    1823, 
when  possession  of  the  same  was  delivered  up  to  the 
churchwardens  of  St  Martin  Orgars ;  who,  in  conse- 
quence of  the  dilapidated  state  of  the  building,  were 
authorized  by  order  of  vestry  to  take  down  the  same, 
preserving  the  vaults  beneath  so  as  still  to  form  part 
of  the  burial  place  of  the  inhabitants  of  the  said 
parish. 

Under  these  circumstances,  a  decree  had  issued,  at 
the  promotion  of  the  said  churchwardens,  calling 
upon  the  rector,  parishioners,  and  inhabitants,  of  the 
parish  of  St.  Martin  Orgars,  in  special,  and  all  others 
in  general,  having  or  pretending  to  have  any  right, 
title,  or  interest  in  the  premises,  to  appear  and  shew 
cause, why  a  licence^  or  faculty,  should  not  be  granted 
to  the  churchwardens  for  the  purpose  aforesaid  with 
the  usual  intimation :  which  citation  having  been  duly 
published  in  the  church  of  St.  Clement  Eastcheap, 
and  returned  without  any  appearance  given,  the  Judge 
was  now  moved  to  decree  a  faculty  pursuant  to  the  said 
intimation. 

Cowr*.— [Sir  Christopher  Robinson.] 

The  Court  is  disposed,  on  the  whole,  to  accede  to 
the  present  application,  unwilling  as  it  is,  upon  gene- 
ral considerations,  to  sanction  the  utter  demolition  of 
any  building,  which  has  something,  at  leasts  of  the  cha* 
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1824.  tacter  of.  a  natignpl  ql^urch  (a).  At  the  saine  time  it 
^^1^^  could  wish,  this  matter  to.  stand  Qver^  in  order  tp  a^Drd 
the  pdriah  time  to  consider^  whether  this  bailding>  which 
v!^"^"  ifl  a  spacious  buildings  and  not^  iA  the  Court  has  as- 
'Okoaai!''  certained  by  its  own  inspection,  in  a  state  of  visible 
decadency  I  might  not  be  repaired,  and  made  subser* 
yient  iu  some  way  (for  instance,  as  ^  national  school) 
^o  the  phurcb  establisbment:  its  impropriation  in. this 
sort  the  Court  might  feel  itself  justified  in  sanctioning, 
under,  at  least,  the  impliedp  authority  of  the  private 
act  of  King  William  the  Third.  In  the  event  of  the 
l^uilding  itself  being  wholly  demolished,  the  scite  can 
only  be  used  for  a  burial  place  ;  and  can  be  devoted 
to  no  other  use  whatever*  under  the  express  provisiona- 
of  the  act  of  Car.  II.  sect*  66. 

.  I/et  this  matter  stand  over  till  next  term ;  in  which 
interval  an  accurate  survey  may  be  made  of  the  stat^- 
of  the  building ;  and  the  parish  may  have  time  to  cou" 
sider,  or  to  reconsider,  the  propriety  of  applying  it^ 
and  the  capacity  of  the  building  to  be  applied,  in  soni 
such  manner  as  that  which  I  have  suggested.     But  i 
Uiey  think  it  ultimately  expedient,  as  there  are  great  di 
lapidatious,  though  principally,  it  seems  to  me,  in  th 


(a)  Tlio  Court  obserred^  that  the  act  of  King  William    haft 
Scarcely  impressed   that  character  permanenthf  upon  it,  although^ 
ID  confirming  the  lease,  &c.  it  profided,  "  that  hefore  the  building 
to  be  erected  should  be  made  use  of  for  purposes  of  divine  wor^ 
ship,  it  should  be  decently  fitted  and  accommodated ;  and  so  fur-- 
nished  and  adorned  as  the  Archbishop  of  Canterbury  and   the 
Bishop  of  London  for  the  time  being>  or  one  of  them,  shoold 
direct  and  appoint.'^    Qiwre,  however,  such  being  the  character  of 
the  building,  the  necessity  for  any  faculty  to  justify  the  pa-» 
risbionera  in  taking  it  down? 
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roof,  dnd  which  nobody  is  compellable  to  repair,  *  I  1824. 
thiiA  that  they  are  entitled  to  have  the  scite  of  the  old  '^Xerm! 
charch  restored  to  the  state  contemplated  by  the  fire 
act;-  nnder  which  impression,  I  shall  be  disposed  to  ac- 
cede to  their  renewed  application  for  a  faculty  to  take  ^^b^^** 
this'  bailding  down,  unconditionally.  I  understand 
that  the  Dean  and  Chapter  of  St.  PauPs  the  Patrons  of^ 
the  living  have  been  consulted  ;  and  have  intimated 
that  it  is  not  their  intention  to  offer  any  objection. 


Hollar 
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BriSCO  t).   BriSCO.  lit  June. 

The  Judges  who  sat  upon  this  question  were— 

Mr.  Justice  Bttkrough,  .        • 

Mr,  Baron  Garrow  (fl), 
Dr.  Daubbny, 
Dr.  GosTLiNO, 
Dr.  J.  AddAms,  . 

1  HIS  cause?  commenced  in  the  Consistory  Court  of  Adultery  com* 
London :   and^  was  brought  by  Daihe  Sarah  Brisco  either  party 

\  o  ^  (husband  or 

aeainst  her  husband  Sir  Wastel  Brisco^  Baronet,  fot  wife),  ai  any 

,  .  i.  1  111  '*"•*   BEPORB 

a  divorce,  by  reason  of  cruelty  and  adultery.  $entenee,  wiu 

bar    a    sen- 
tence of  sepa* 
(a)  ^Tr.  JoBlice  Beftt,  who  waa  also  named  in  the  coiamissioni  bad  ration,  at  the 

taken  hw  seat  as  Lord  Chief  Jostia e  of  the  Court  of  Common  Pleas,  JJ^er**^r^^j  or 
in  the  interval  between  this,  and  the  last,  sitting  of  the  Court;  and  wiU  compel 

was  not  praent,  dismiss  Mk 

parties,  adul- 
tery beioe  mutually,  or  reciprocally,  charged  in  the  cause :  and  Courts  must  permit  either  of 
saeh  parttc*  to  jMaod  adallery  agMnat  the  other,  in  any  stage,  of  ancfa  a  cause^  whether  before 
or  after  publication,  and  how  long  soever  this  may  have  passed,  or  the  cause  may  have  been 
depending,  it  being  certiiied  to  have  been  pleaded  within  a  reasonable  time  after  coming  to 
the  proponent's  knowledge. 

Ii2 
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The  Allowing  is  an  abstract  of  such  of  the  proceed* 
ings  in  the  cause^  as  require  to  be  stated  with  reference 
to  the  question  before  the  Court. 

The  citation  was  returned  on  the  first  session  of 
Hilary  Term,  1814 ;  and  a  libel^  brought  in  in  the 
same  term,  was  admitted  to  proof,  without  opposition, 
on  the  fourth  session  of  Easter  Term  in  that  year. 

In  the  month  of  April,  1816,  an  allegation,  respon- 
sive to  the  libel,  was  brought  in  on  the  part  of  SirWas«» 
tel  Brisco;    and  was  admitted,  as  reformed,  having 
been  opposed  in  its  original  state,  on  the  first  session 
of  the  following  Trinity  Term, 

In  the  month  of  May,  1816,  a  rejoinder,  or  second 
plea,  was  filed  on  behalf  of  Lady  Brisco,  and  was  ad-^ 
mitted  to  proof ,.  without  opposition,  as  the  libel  had^ 
been,    on  the  first  session  of  Trinity  Term  in  that^ 
year. 

Publication  of  the  evidence  taken  upon  these  seve* 
ral  pleas  passed  in  the  Consistory  Court  of  LondoiB. 
on  the  20th  of  May,  1817.  And  on  the  first  ses^ 
sion  of  Hilary  Term,  1818,  both  proctors  asserted, 
allegations,  exceptive  to  the  testimony  of  witnesses. 

Such  exceptive  allegation  on  the  part  of  Sir  Wastel 
Brisco  was  argued  on  the  third  session,  and  was  ad-- 
mitted  on  the   fourth    session,  of  that  same  Hilarys 
Term.     The  admissibility  of  an  exceptive  allegation 
offered  on  behalf  of  Lady  Brisco,  was  debated  on  the 
second  session  of  the  following  (Easter,)  Term;  when 
the  Judge  of  the  Consistory  Court,  directing  certain 
articles  of  that  allegation  to  be  reformed,  and,  XSPE- 
ciALLY,  refusing  to  admit  to  proof,  or  wholly  reject- 
ing, the  oth,  the  8th,  the  9th,  and  tlie  12th  articles  of 
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die  allegation,  the  proctor  for  Lady  Briseo  appealed 
to  the  Court  of  Arches. 

:  In  the  Court  of  Arches,  the  Judge  was  pleased,  on 
the  fourth  session  of  Easter  Term,  1819,  to  allot  the 
same  sum  to  Lady  Brisco  for  alimony  pendente  lite, 
being  the  sum  of  200/.  per  annum,  as  had  beep  allotted 
to  her^  by  the  Judge  of  the  Court  below*     But  hayings 
at  the  same  time,  ordered  or  decreed,  that  such  ali- 
mony should  be  computed  from  the  date  of  the  sentence 
^pealed  from,  and  not  merely  from  the  return  of  the 
inhibition,  as  prayed  by  Sir  Wastel  Brisco,  an  appeal 
on  the  part  of  Sir  Wastel  Brisco  was  lodged,  from 
that  order  or  decree,  to  the  High  Court  of  Delegates. 
On  the  15th  of  February,  1820,  the  cause  on  the 
appeal  as  to  this  grievance  came  before  the  High  Court 
of    Delegates    (the    whole    commission) ;    when   the 
Judges  pronounced  against  the  appeal,  and  affirmed  the 
order  appealed  from :  but  (at  the  prayer  of  both  proc- 
tors) they  retained  the  principal  cause  (a) ;  and  therein 
decreed  a  monition  against  SirWastel  Brisco  for  the ' 
payment  of  certain  costs,  and  the  alimony  then  due. 
And  on  the  second  session  of  Easter  Term,  1820, 
Sir  Wastel  Brisco  was  pronounced  in  contempt,  and. 
directed  to  be  signified,  by  the  Court  of  Condelegates, 
for  not  having  obeyed  that  monition,  duly  and  person^ 
aUy  served  upon  him. 

.  On  the  third  session  of  Michaelmas  Term,  1822  (b). 
Sir  Wastel  Brisco  was  absolved  from  his  contumacy 
by  the  Court  of  Condelegates,   on  payment  of  the 

*  (o)  3  Phill.  106. 

(b)  Sir  Wastel  Brisco  was  tmderstood  to  hare  been  albiroact 
jnriDg  tbe  greater  part  of  this  interrali  to  aroid  an  attaohmeni 
Vkdtf  ihengnificavit* 


1824. 

TVtfitfy 

Term. 
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ia24.  d^iB  af|d  alimony,  for  non-paym^tit  of  which  lie  h^A 
ji**^  been  pronounced  in  contempt^  Und  takiti^  tlie  omial' 
oath '}  upon  which,  the  cause^  as  to  the  appeal  from  the 
rejection,  8cc.  of  certain  parts  of  Lady  Brisco's  except 
tire  allegation  by  the  Consistory  Court  of  London,  "wai 
proceeded  in,  and  the  same  came  on  for  hearing,  before' 
the  whole  commission f  on  the  19th  of  June,  1823;  when 
tiie  Judges  admitted  the  8th,  9th,  and  12th  articles  of 
that  allegation,  which  had  been  rejected  by  the 
Judge  of  the  Consistory  Com-t,  as  also  the  Stb  articli^ 
with  a  sl^ht  reformation. 

On  the  by-day  after  Michaelmas  Term,   1823,  the 
Court  of  Coiidelegates  decreed  publication  of  the  eTi-^ 
dence  npon  these  exceptive  allegations ;  when,  onHhe 
same'  day,  the  proctor  for  Lady  Brisco  assarted,  and* 
prayed  leave  to  bring  in  a  furthet*  alkgationiy  on  the 
part  of  her  Ladyship,  in  the  principal  cause,    The- 
Cimtt  of  Condelegates  declining,  as  upon  its  own  re- 
sponsibility, to  receite  that  fnrther  allegation  in  this 
late  stage  of  the  proceedings,  th^  proctor  then  prayed* 
to  be  keard^  as  to  this,  upoA  his  petition  {a\  before  the 
whole  commission  ;  and  that  prayer  was  referred  by  the 
Court  of  Condetegate's  to,  and  now  came  befoife,  the 
whole  commission f  as  ait  the  final  hearing  of  the  cause ; 
wheii  the  proctors  of  the  several  parties  concurred  In 
praying    a  sentence    of  separation— the  .proctor  for' 
Lady  Brisco,    by  reason  of  the    cruelty  and    adul- 
tcrf  of  Sir  Wastel  Brisco— the  proctor  for  Sir  Was- 
te! Brisco    by    reason    of  adultery    committ^    by ' 
Lady  Brisco*— the    proctor    for  Lady  Brisco  how- 
ever^ also  praykig,  tiiat  the  Judges  would  fir^t  rescind 

'  (a)  No  petition^  in  fact,  was  entered  into,  the  question  being'' 
determined,  at  npon  a  mere  motion,  at  the  (intended)  hearili|f  bf 
the  canse.    See  pmt^  pp.  263— 2G& 
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of  the  cause  in  erder  to  receive  the  al«-      tv^^ 
Ation  afor6s^d#  .and  admit  the  same  to  proof,  before       Term. 


K^edpng  to  the.  hearing  of  the  principal  cause ;  in 

}    event  only  of  which  pray^  being  i^ejected,   he        '  *• 

lycd  it  to  pronounce  to  the  effect  before  fli(it»d> 

The  allegation  40  brought  in,  in  the  ptincipal  cause 

the  part  of  Lady  Brisca,  iti  substance  pleaded^  the 
nmission  of  adultery  by  Sir  Wastel  Brisco^  with  a 
■son  named  Sarah  Stow,  ^  servant  in  his  family, 
th  whom,  it  pleaded,  that  be  went  to  reside  in  fur- 
bed  lodgings  at  a  house  situate  jnUpper  Norton  Street, 
the  parish  of  Mary*le-bone,  in  the  month  of  Febni- 
r,  1821;  that  they  continued  to  live  and  reside  there, 
tOng  as  husband  and  wife,  tiH  the  latter  end  of  March, 
the  same  year :  and  that,  after  leaving  the  said  lodg- 
^,  they,  the  said  SirWastdl  Brisco,  and  Saitdi  Stow, 
nt  to  Crofton  Hall,  the  seat  of  SirWastel  Brisco  in 
mberland,  where  w  addltertfos  intercourse  (al* 
^  still  to  subsist)  was  kept  up,  and  carried  on, 
;ween  the  silid  parties  ;  in  consequence  of  which 
,  the  said  Sarah  Stow,  had  been  delivered  of  two 
Idren,  the  one  in  September,  1829,  and  the  other 
September,  1823,  begotten  upon  her  body,  by  the 
d  Sir  Wastel  Brisco.  This  allegation  was  accom- 
nied  with  an  affidavit,  made  by  Lady  Brisco,  to  the 
set,  that  the  several  facts  and  circumstances  pleaded 

the  allegation  did  not  come  to  her  Ladyship's 
owledge  till  the  month  of  August,  1823,  long  after 
3  20th  of  May,  1817,  when  publication  of  the  evi- 
nce taken  in  the  cause  passed  in  the  Consistory 
>urt  of  London. 

In  opposition  to  the  KKCi&if  tion  of  this  further  alle-- 
lion  in  the  princ^al  cause f  on  the  part  of  Lady  Brisco, 
le  preliminary  cfuestion),  it  waS  not  attempted  to  be 


Brisco 
r. 
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1824.  maintained,  by  the  counsel  for  Sir  Wastel  Brisco,  that 
j^^  the  allegation  ought  not  to  be  received  upon  general 
considerations,  and  viewed  as  with  reference  to  gene- 
ral  principles :  but,  they  contended,  that  this  being  a . 
bRiico.  g^jj  uniqQe^  and  sui  generis  as  it  were,  with  respect 
to  the  length  of  time  consumed,  and  the  number  of 
witnesses  examined,  in  it,  the  Court,  in  its  discretion, 
ought  not  to  rescind  the  conclusion  of  the  cause  in 
this  last  stage  of  it,  and  by  so  doing,  permit  her 
Ladyship,  in  effect,  to  set  up  a  new  case,  nearly  seven 
years  after  publication  of  the  principal  evidence  taken' 
in  the  cause,  and  founded  upon  delinquency  of  the 
husband,  admitting  it  to  be^  even  laid  in  the  allegation 
to  have  occurred^  more  than  seven  years  after  the 
return  of  the  citation. 

On  the  part  of  Lady  Brisco ^  it  was  contended,  on 
the  other  hand,  that  these  circumstances  were  not  of 
a  nature  at  all  to  affect  the  general  principle  {a)  upon 
which  the  allegation  was,  confessedly,  receivable ;  or  to 
prevent  its  application  to  the  individual  case ;  that  the 

(a)  Qiumdo  antb  DivcrtU  Sententiam  continyii  innoeenttM  laptus, 
constat  inter  omnes  doctare$  teneri  hunc  ad  conjugem  dimUsam — * 
immo  POST  sententiam  ;**  he  afterwards  says  "  satii  prababHiter 
decent  multiJ*  [Lib.  x.  Disp.  x.  No.  24.]  And  so,  as  to  ibis  last 
particular  (for  the  6rst  appears  to  admit  of  no  question)  Ayliffe 
asserts  [Parer.  226.]  that  "  if  the  husband  himself  shall,  after 
irach  divorce  (namely,  for  the  wife's  adultery)  commit  fornication, 
the  marriage  shall  be  restored,  on  the  score  of  his  lewdness,  and 
the  husband,  for  a  puniihmenif  shall  be  obliged  to  receive  his 
wife  again."  By  this  however  it  is  not  to  be  understood,  that  the 
**  lapnu  innocentit  POST  dtfoortium^*  places  the  other  party  in  a 
condition  to  charge,  or  object,  that  delinquency,  in  the  first  in- 
stance, in  order  to  make  it  the  foundation  of  a  prayer  for  "  resti- 
totion  of  conjugal  rights."  This  is  to  be  inferred  from  the  terms 
nade-  use  of  by  Ayliffe,  <'  tw  a  punishmenti"  &cw  and  from  the 
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facKband'H  delinquency,  at  any  time  pYior  to  sentence, 
woiMd  bar  his  claim  to  a  legal  separation  on  account 

fottowing  passage  in  Sanchez,  upon  whom  Ayliffe  probably  foun^ 
fcimsflK  ia  this  dkimn ;  although  neither  that  of  Sanchez,  nor  any 
othec  satiior^y  is,  gayrewfy,  TOoehed  for  It 

Tl^e  fourth  opinioa  upon  this  subject^  says  Sanches—- ^  Quwrtu 
9enteniia  {cut  ad/uereo  toiificam  proUUtUicn)  aaerii  mtilam  MiHfomm 
acquiri  conjyj^  aduUero  ut  repetat  hmoceniem^  qui,  post  divcriu 
Untetiiiam  aduUerahu  e$i:  aique  it  A  ea  delicta  minimi  compemarii 
imiegrum  iamem  euejudici  vi  eoi  amciKet,  ex  officio  mo  iOos  cogttu^ 
qm  ^fmdeatimiu  perieiUo  conmdmtwr.    Prod,  prior  part,  nimkum 
man  dwri  mdiomem:  Imo,  qma,  temei  bate  difiniium  muumi  reirw> 
iamdum  e$i:  Seey$uid^  qvia  servitmi,  aimel  amma,  n»n  rmoBcUmr: 
Serviiut  autem  imufcemtiM  conjuffis  aMiitiiur,  lata  seuieiUia  dwortii: 
Teriib,  quia  licti  adulierii  exceptio  per  simile  adulierium  exiiugua' 
imr ;  at  exceptio  rei  judicat^e,  qtue  obstat  priori  conjngi  repetcHii, 
mimimi  abokiur  per  enme»  post  sententiam  admittum:  Quarib, 
quia  divoriii  senieui^  abeUM  kmojteHiem  a  debiio  conjugaHs  socte- 
taiiM;  disMobnturque  coiUfochtm  nutjtrituami  qu4Md  juM  tkori,  ei  kabi- 
tationis,  manente  vi»euh:  quare  inmcene,  potteafomicamt,  reus  erit 
adnlterii  in  ordine  ad  Deum  ob  vinculum  matrimomi  pereeveram ; 
nan  iamen  peccabit  adversut  conjugem  dimisium,  nee  iUi  injuriam 
inferei,  ntpote  qui  jure  in  illiut  corpus  destiiurui  erat  per  senien^ 
tiam,  SfC.^    This,  he  says,  however,  is  only  to  be  understood 
''  quando  senieniia  ilia  divoriii  transiit  in  rem  judicatam,  eo  quod 
decennium  appellationi  concestum  sit  transactum ;  vel  si  fuerini  ires 
senientue  UU<e»    Nam  si  id  non  ita  se  habeat,  perinde  reputandum  tst 
ac  si  sententia  non  pracessisset  adulierium  posterius :  quia  virtus  sM" 
tue  est  suspensa.^^ 

** Debet  autem/*  he  goes  on  to  observe,  "judex  ex  officio,  licet 
alter  ednjux  mimme  petat,  hot  conjuges  reconciUare*  Quia  Prcelatus, 
ut  pastor  animarum,  tenetur  periculis  incontinentiiie  occurrere.  Hoc 
autem  intelligendumnon  est  regularOer :  sed  solum  quando  manifestum 
est,  pericuban  confugum,  et  aliorum  scandahtm,  Si(^  Situs,  Bart* 
^  Ledesma,  et  alii.  Imo  Sotus  et  Bart,  d  Ledesma  recte  fUcunt  mi- 
nimt  teneri  judicem  uti  medio  tarn  rigido,  nisi  conjux  ille  prius  in- 
nocens  perditissime  viveret,  magnum  suis  adulteriis  scandalum  gene- 
rans»  At  posse  compcHcre,  in  pccnam,  ob  ejus  conjvgis  scandalum/* 
See  Sanchez,  lib.  x.  Digp.  x.  No.  30,  31.  per  tot. 
Thi5  note  has  been  extended,  in  consequence  of  a  doubt  ex* 
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1824.  of  bis  wife*s  adultery ;  as  also,  would  entitle  the  wife 
Term.  (adultery,  as  in  this  instance,  being  mutually  or  reci- 
procally charged)  to  a  sentence  of  separation  on  ac- 
count of  the  husband's  adultery,  in  the  event  of  the 
charge  against  her  not  being  proved.  Consequently, 
*  they  insisted,  that  facts  of  the  nature  of  those  now 
pleaded,  were  strictly  pleadable  in  such  a  cause  at  anyi 
time  prior  to  a  sentence ;  being  also,  as  sworn  in  this 
instance,  noviter  perventa^  or  facts  that  had  recently 
come  to  the  proponent's  knowledge:  so  that  the  al* 
legation  before  the  Court,  at  however  late  a  period  of 
the  cause  offered,  ought  to  be  received. 

The  Court,  on  deliberation,  inclining  to  this  view 
of  the  subject ;  and,  that  this  was  not  a  case  in  which 
it  was  at  liberty  to  exercise  any  such  discretion,  with, 
respect  to  rescinding  the  conclusion  of  the  cause,  &c. 
as  that  with  which  Sir  Wastel  Brisco's  counsel  had 
sought  to  invest  it,  finally  pronounced  for  receivings 
the  allegation;  and  it  was  afterwards,  on  the  same 
day,  without  further  opposition  from  Sir  Wastel  Bris-> 
co*s  counsel,  admitted  to  proof. 

pressed  ia  a  late  work  (saggested,  in  part,  by  something  reported 
to  have  recently  fallen  from  a  learned  judge)  whether  the  doctria9 
of  **  compensation*'  might  not  possibly  apply  to  the  extent  of  en-* 
thUng  either  party,  a  wife  or  a  hnsband,  divorced  for  adalterjf 
from  the  other  party,  to  be  restored  to  his,  or  her,  conjugal  rights; 
on  proof  of  similar  delinquency  in  that  other  party,  even  though^ 
itself,  not  occurring  till  after  such  sentence  of  divorce.  Se^ 
Mr,  Poynter's  "  Law  of  Marriage  and  Divorce''  (p.  225,  2d  ed« 
1824) ;  where  the  various  points  connected  with  those  subjects  ar9 
neatly  arranged,  and  are  stated,  in  the  main,%ith  great  accuracy  • 

END   OF  TRINITY  TER^. 
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DURANT    V.    DURANT. 

(On  Petition.) 


Ist  Sessio^. 


This  was  a  cause  of  divorce,  by  reason  of  adultery,  when  the 
brought  by  the  wife  against  the  husband  (a).      The  ed  to  iJdnd 
present  question  respected  an  application  made  to  the  ofV^i^,*  b 
Court,  on  the  part  of  the  husband,  by  act  on  petition,  ^^^^li^** 
to  rescind  the  conclusion  of  the  cause :  in  order  to  receive  pleaded,  it  af- 

^--.-  .  i-f-  1      ways  requires 

an  allegation  not  filed  in  due  tune,  that  is,  before  the  tobe  satisfied, 
cause  was  concluded^  exceptive  to  the  testimony  of  cer-  party  praying 
tain  witnesses  examined  upon  the  wife's  libel.  J^^  '^^th^ 

Judgment.  ^  measure 

prayed  is  one 
Sir  John  NiCHOLL.  essenti^tothe 

In  deciding  upon  this  petition,  I  must  be  understood  —it  d^ys^ 
to  confine  myself  to  the  matter  of  the  petition — for  I  have  qoir^'thi^ 
not  thought  it  my  duty,  in  order  to  this,  to  peruse  and  ^JJ^^j^^^ 
consider  all  the  evidence,  (the  depositions  of  forty-fouifvw  that  of 
witnesses)  (b)  and  all  the  pleadings^  in  the  principal  matter  haying 
cause.  The  petition  must  stand  upon  its  own  state- SiTp^^*^ 
ments — together,  indeed,  with  what  of  the  principal  |^^g^^' ^' 
cause  has  been  brought,  officially,  to  the  notice  of  the  ?*y  ^)  ^^ 

^  .      /.  /. .  Z*'*^  the 

Court,  in  former  stages  of  it.  prayer. 

(a)  See  vol.  l,p.  114. 
(6)  Twenty-three  on  the  Libel, — and  twenty-one  on  the  Allegation  of 
Faculties. 

s 


2«e 


CA$£S    D£T£RMIN£D    IN    TH£ 


DURANT 

V, 
DURAMT. 


1824.  The  proceedings  have,  throughout,  I  must  say,  the 
y^y^  same  general  complexion .  The  cause,  throughout,  has 
an  appearance  of  great  and  studied  delay  in  one  of  the 
parties.  It  is  a  charge,  brought  by  the  wife  against  the 
husband,  of  adultery — which,  whether  well  or  ill  foimd- 
ed,  ought  at  once  to  have  been  fairly  met.  The  suit, 
however,  has  existed  nearly  five  years ;  during  the  last 
four,  at  least,  of  which  it  has  been  adversely  contested, 
without  any  decision  either  as  to  the  principal  point,  or 
even  as  to  the  matter  of  alimony :  so  that  the  wife  ha& 
merely  obtained,  from  time  to  time,  and  with  difficulty, 
small  pittances  on  account  of  alimony,  instead  of  being 
in  possession  of  stated  alimony  during  this  long  h 
to  which  she  was  justly  entitled.  On  the  second 
sion  of  Hilary  Term,  1823,  nearly  two  years  ago,  the 
Court  concluded  the  fMrincipal  cause,  and  assigned  it  for 
informations  and  sentence  on  the  next  Court  day ;  re- 
jecting an  application,  made  by  the  husband's  proctor, 
to  allow  further  time  to  bring  in  an  exceptive  allegation 
to  certain  witnesses  examined  on  the  wife's  libel — an 
application  founded  merely  upon  verbal  statements 
made  by  the  poctor,  and  unsupported  by  any  affidavit. 
From  this,  an  appeal  was  lodged,  at  once,  to  the  Court 
of  Delegates ;  who,  in  Trinity  Term,  1823,  affirmed  the 
dlrder  of  this  Court,  and  remitted  the  cause — in  which, 
however,  when  the  Court  was  about  to  proceed,  "ac- 
cording to  the  tenor  of  former  acts"  namely,  to  a  hear* 
ing,  it  was  again  stopped  by  the  present /}efi<i0ii,4)raying, 
tfiat  it  would  rescind  the  conclusion  of  the  cause,  and 
allow  time  for  giving  in  an  exceptive  allegation — a 
prayer  which,  as  I  have  just  said,  it  had  once  already 
rejected,  when  moved  to  grant  it  (at  that  tune,  to  be 
sure,  on  verbal  statements  merely)  by  the  defendant's 
proctor. 
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Af^lications  of  this  nature,  for  obvious  reasons,  are  1824. 
seldom  acceded  to  by  the  Court ;  though,  undoubtedly,  y^,^^ 
it  is  competent  to  the  Court  to  accede  to  them.  But  in 
c»der  to  this  it  ought  at  least,  I  think,  independent 
of  any  special  ground  laid,  first  to  be  satisfied,  both  that 
the  measure  prayed  is  one  essential  to  the  ends  of  jus- 
tice ;  and  that  the  necessity  for  praying  it  has  resulted 
from  no  laches  on  his  part  in  whose  behalf  it  is  prayed. 
In  the  absence  of  either,  h  fortiori  of  both,  those  requi- 
sites, the  Court  is  bound  to  reject  such  a  prayer,  if  for 
that  reason,  or  for  those  reasons,  only — especially  in  a 
case,  the  proceedings  in  which  justify  a  suspicion,  that 
the  measure  itself  may  be  one,  of  sereral,  contrivances, 
to  protract  and  impede  the  decision  of  the  principal 
cause. 

The  spedal  ground  laid,  in  addition  to  those  general 
iMies  sdready  suggested,  for  an  application  to  rescind 
Lhe  conclusion  of  a  cause  in  order  to  permit  fresh  mat- 
ter to  be  pleaded,  ordinarify  is,  that  certain  material 
^BCtB  are  **  nomter  perventa^''  newly  come,  to  the  know- 
edge  of  the  applicant.  No  such  ground  is  laid  in  sup- 
3€irt  of  this  prayer-^on  the  contrary,  the  special  ground 
m  one  of  such  a  nature  as  to  suggest  serious  doubts 
whether,  under  any  circumstances,  the  Court  would  be 
ustified  in  attaching  any  weight  to  it  in  support  of  such 
^  prayer.  No  **  new  facts'*  are  even  alleged  to  have  come 
JO  the  knowledge  of  the  defendant  in  this  cause.  He 
las  endeavoured,  however,  both  to  relieve  himself  firom 
amy  charge  of  laches,  and  to  satisfy  the  Court  that  the 
measure  prayed  is  one  really  essential  to  a  due  deci- 
sion upon  the  merits  of  the  cause — ^with  what  success 
I  proceed  to  consider;  in  doing  which,  that  special 
ground  laid  for  sustaining  the  prayer  of  this  petition,  to 
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1824.      which  I  have  just  adverted,  will,  incidentally,  disclose 

Michaelmas  ..     ^/. 
Term.        Itsell. 

Of  the  evidence  taken  in  this  cause,  publication  ac- 
tually passed  on  the  fourth  session  of  Michaelmas 
Term,  1822,  the  proctor  for  the  husband  declaring  (all 
facts  being  then  to  be  propounded)  that  he  should  give  no 
allegation  unless  exceptive  to  the  testimony  of  wit- 
nesses ;  upon  which  the  cause  stood  >^  on  admission  of 
suqh  exceptive  allegation,  if  any,  on  the  By-day .;  if  not 
admitted,  the  cause  to  be  concluded,  and  assigned  ibr 
informations  and  sentence  the  next  Court."  Froim  the 
By-day,  that  assignation  was  continued  till  the  first  ses- 
sion of  the  ensuing  Term  (a  period  of  nearly  seven 
weeks),  the  husband's  proctor  being,  at  the  same  lime, 
assigned  to  deliver  a  copy  of  his  exceptive  aUega^n  to 
the  adverse  proctor  fourteen  days  before  that  firqjt  aes- 
sion ;  with  a  strong  intimatiob  from  the  Court,  that,  not 
complying predsefy  with  the  assignation,  he  jmust,  at  all 
events,  be  prepared  satisfactorily  to  account  for  tbia,  lny 
an  affidavit,  or  affidavits,  to  save  the  cause  from  beii^ 
concluded.  Under  these  assignations,  neither  an  atle- 
gation  being  tendered,  nor  a  sin^e  affidavit  to  account 
for  its  not  being,  even  upon  the  first  session  of  Hilary 
Term  itself,  the  Court  concluded  the  cause--the  appeal 
from  which  decree,  and  the  proceedings  under  that  ap- 
peal, and  subsequently^  have  already  beea  stated ;  and 
the  effect  of  which  has  already  been  to  delay  the  hearing 
of  this  cause  nearly  two  years.  Are  then  the  facts 
stated  in  this  petition  such,  and  so  sustained,  as  to 
induce  the  Court  to  occasion  still  further  delay,  by  re- 
scinding the  conclusion  of  the  cause,  at  this  late  period, 
in  order  to  admit  an  exceptive  plea? 

The  principal,  I  might  almost  say  the  only,  matter 
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set  up,  both  to  justify  the  husband  on  the  score  of      1824 
laches,  and  also  to  lay  any  special  foundation  for  the    .  Term. 
present  application,  is,  that  he  was  prevented  from 
filing  his  allegation,  at  the  time  assigned  him  by  the 
Court,  through  the  illness  of  his  aitorney.    The  petiticm 
states,  in  substance,  that  immediately  upon  copies  of 
the  evidence  being  taken,  the  same  were  forwarded 
to  Thomas  Wood,  the  attorney  of  the  husband,  and 
who  had  att^ided  the  execution  of  the  commission 
issued  by  this  Court  for  the  examination  of  witnesses 
on  the  libel,  and  allegation  of  faculties,  at  Penkridge 
in  Staffordshire,   as  the  proctor's  substitute,  with  an 
eamesA  request,  that  instructions  shouldybrtAu^VA.be  fur- 
nished for  an  exceptive  plea,  if  any  such  was  intended 
to  be  offered— this,  in  the  beginning  of  December — 
but  that  early  in  that  month,  Mr.  Wood  was  taken  iV/, 
'  and  was  confined  to  his  house  from  that  time,  for  the 
'  sp^e  -  of  three  months,  (only  once  going  out  upon 
<nrgeirt  business)  by  reason  of  which,  he  was  prevented 
--from  seimg  the  husband  on  die  subject  of  this  exceptive 
plea— 4iowever,  that  he  forwarded  the  evidence  to  the 
■  husband,   with  written  advice  on  the  subject,   who 
^rettrAed  the  same  with  directions  that  the  necessary 
'  isteps  shiould  be  taken  to  except  to  the  testimony  of  fire 
iritMiBses^  examined  on  the  libel — that  the  husband 
*  i^^as  then  apprized,  by  Wood,  of  the  nature  of  the 
-evidence  which  would  be  required  in  support  of  such 
-  exceptive  plea ;   who,  thereupon,  instituted  enquiries 
'  bs  to  the  persons  whom  he  supposed  competent  to  give 
evidence  in  support  of  it— in  the  qourse  of  which,  firom 
the  difficulty  in  discovering  the  abode  of  such  persons, 
and  the  distance  thereof  from  the  husband's  residence, 
80  considerable  an  interval  elapsed,  that  only  on  the 
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1824.  17th  of  January 9  (three  days  befcnre  the  first  sessiGn 
Term.  ^  Hilary  Term)  the  proctor  received  fimd  instructions 
for  an  exceptive  plea — and  being  then  only,  for  tiie 
first  time,  informed  of  the  illness  of  the  said  Thomas 
Wood,  &fi.;  he  was  unable,  on  the  first  session  of 
Hilary  Term,  either  to  comply  witii  the  assignation  of 
the  Court  as  to  giving  in  the  exceptive  allegation,  or  to 
procure  an  affidavit,  accounting  for  the  delay. 

Now  here,  in  the  first  place,  not  to  insist  that  this 
Court  knows  nothing  of  attomies  ;  that  the  proctor  is 
**  dominus  litis "  and  that  he,  and  his  principal,  are 
alone  responsible,  both  to  the  Court  and  the  other 
party,  I  must  observe,  that  the  fact  of  Mr.  Wood's 
illness,  to  any  such  ext^it  as  to  account  for  the  delay 
alleged  to  have  been  occasioned  by  that  illness,  is 
denied,  and  is,  I  think,  substantially  disproved  on  the 
part  of  the  complainant.  But  supposing  the  hot  to 
have  been  true — supposing  that  his  assistance  as  an 
agent  was,  if  not  so  necessary,  so  convenient,  as  hardly 
to  be  dispensed  with ;  that  he.  Wood,  was  incapaci- 
tated by  illness  fipom  affording  that  assistance,  and  that 
the  services  of  no  other  agent  could  be  substituted  for, 
or  accepted  in  lieu  of,  his,  what  is  there  to  account  for 
all  this  not  being  verified  to  the  Court,  at  the  proper 
time,  by  affidavit?  The  statement  in  the  act  on  petition, 
may  excuse  the  proctor  in  respect  of  laches,  especially 
as  it  states  him  to  have  written,  as  early  as  the  6di  of 
December,  earnestly  desiring  instructions  fortktath  in 
the  premises ;  notwithstanding  which  he  hears  nothing 
of  the  parties  till  the  17th  of  January.  But  this,  which 
acquits  the  proctor  of  laches,  fixes  that  imputation 
the  mwe  forcibly,  either  on  the  party,  or  on  his  sub- 
agent,  for  whose  acts  he  is  answerable,  or  on  both^t 
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being  incumbent,  as  I  have  8aid>  for  the  party  to  have  1824. 
absolutely  cleared  himself  from  any  such  imputation,  to  j^w*^ 
justify  the  Court  in  acceding  to  him  the  indulgence  now 
prayed.  Hence  I  think  that  the  excuse,  offered  is 
neither  true  in  fact,  nor  sufficient  in  kind,  if  it  were  true.  ^^*^^- 
And  I  must  furUier  observe^  that  even  supposing  the 
case  now  set  up^  the  main  ground  for  the  indulgence 
now  prayed,  had  been  made  in  due  time,  suid  urged  in 
a  proper  shape,  that  of  a  petition,  sustained  by  affidavits, 
to  tl^  Court  itself,  to  rescind  the  conclusion  of  the 
cause,  in  lieu  cC  and  prior  to,  the  (qipeal;  it  migpat  have 
been  a  grave  question  how  £ur  1^  Court  wouid  have 
been  justified,  no  disability  in  ejidier  the  proctor  or  the 
party  being  alleged,  m  permitting  the  disability  of  a 
third  party,  of  a  solicitor,  of  whom  the  Court  knows 
nothing,  to  operate  the  desired  ^ect;  or  at  all  to 
weigb  with  it,  in  favour  of  that  one  party,  to  the  preju- 
dice of  the  other. 

The  Court  might  stop  here  without  any  impropriety  : 
for,  at  least,  the  party  who  prays  it,  being  in  laches^  has 
made  out  no  title  to  ilie  indulgence  prayed,  on  that 
ground  only.  But  let  us  see  how  far  the  measure 
prayed,  upon  this  shewing,  is  one  likely  to  be  esseptial 
to  the  ends  of  justice  in  the  cause :  a  consideration 
in  which  it  will  also  furdier,  inddentally,  appear,  whe- 
dier  the  husband  has  a  £adr  claim  to  any  special  indul- ' 
gence  of  this  description. 

Now  so  far  is  the  measure  prayed  from  being  one 
apparently  essential  to  the  ends  of  Justice,  on  the  face 
f£  this  petition,  that  I  think  it  extremely  doubtful, 
how  &r  any  allegation,  in  exceptioa  to  the  testimony  of 
the  five  witnesses  proposed  to  be  excepted  to,  would 
have  been  admiMible,  even  nrior  to  the  coaclusion  of 
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1824.  the  cause.  lam  not  saying  that  ii  might  not  have  so 
Term,  been,  if  tendered  in  the  proper  stage  of  the  cause. 
But  I  do  say,  that  its  claims  to  admission,  even  then, 
V         would  hav6  been  so  strictly  investigated  by  the  Court, 

Dtjrant 

and  would  have  been  required  to  be  made  out  in  so 
unexceptionable  a  manner,  as  to  render  this  extremely 
questionable.  Who  are  the  five  persons  proposed  to 
be  excepted  to  ?  They  are  persons  living  in  the  defen- 
dant's own  neighbourhood,  and  deposing  to  his  own 
conduct;  so  that  he  must  have  known,  generaiiy  at 
least,  if  not  very  specifically,  the  effect  of  their  evidence^ 
firom  the  contents  of  the  libel  in  proof  of  which  they 
were  examined.  Add  to  this,  it  is  not  suggested  that 
they  have  introduced  any  extra-articulate  matter  into 
their  depositions ;  or  that  the  husband  had  not  JiiU 
time  and  opportunity  to  cross  examine  them.  Now:it 
is  difficult  to  conceive  that  an  exceptive  allegation  to  the 
testimony  of  such  witnesses,  under  such  circumstances, 
could  have  made  good  its  claim  to  be  admitted  at  any 
time.  From  the  moment  of  their  production,  he  must 
have  known  their  general  character — and  firom  the  con- 
tents of  the  libel,  as  I  have  said,  the  substance,  at  least, 
of  their  testimony.  Yet  neither  is  their  general  cha- 
racter excepted  to — nor  is  the  libel  in  such,  or  any, 
particulars,  contradicted  by  plea ;  for  the  husband  gave 
no  plea  whatever  before  publication.  As  then  no  rule 
is  better  known,  or  ought  more  strictly  to  be  adhered 
to,  than  this ;  that  a  witness  shall  not  be  excepted  to, 
as  to  facts  spoken  to  in  his  deposition,  provided  the 
party  against  whom  that  witness  appears  might  have 
contradicted  those  facts  by  plea  prior  to  publication — 
it  is  difficult,  I  say,  to  conceive,  for  it  is  unnecessary  to 
decide  that  point  absolutely,  that  the  husband  could 
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bave  framed  any  allegation,  in  exception  to  the  testi-  1824. 

mony  of  these  witnesses/  that  the  court  would  have  ^VcmT" 

admitted  to  proof  in  any  stage  of  this  cause.     Be  that  ^^^^^v^ 
however  as  it  may,  there  is  nothing,  on  the  face  of  this        v. 


petition,  which  is  all  that  I  can  look  to,  to  satisfy  me, 
that  the  indulgence  now  prayed,  is  one  at  all  likely  to 
conduce  essentially  to  the  ends  of  justice  in  this  cause ; 
from  which,  as  well  as  from  thinking  that  other  cir- 
cumstance alleged  in  order  to  induce  the  Court  to 
grant  this  indulgence,  viz.  the  illness  of  the  party's 
attorney,  neither  such  in  itself,  nor  so  sustained,  that  it 
ought  to  have  any  weight  with  the  Court,  and  from 
the  laches  of  the  party  on  whose  behalf  it  is  made, 
I  hold  myself  bound  to  rgect  the  prayer  of  the 
petition. 

If,  however,  at  the  hearing,  it  shall  appear  that  the 
:^ause  entirely,  or  even  mainly,  depends  upon  the  testi- 
mony of  the  five  (out  of  twenty-three)  witnesses  on  the 
libel,  proposed  to  be  excepted  to,  so  that  every  thing, 
^r  even  much,  depends  upon  giving  them /w// credit, 
[their  credit  being  shaken,  as  by  interrogatories,  or 
otherwise)  the  Court,  in  its  discretion,  and  in  order 
tx>  arrive  at  the  real  and  substantial  justice  of  the  case, 
may,  even  then,  rescind  the  conclusion  of  the  cause, 
auid  permit  evidence  to  be  taken  upon  a  plea  of  the 
description  of  that  now  proposed  to  be  offered.  But, 
Dn  the  statements  made  in  this  petition,  the  Court  can- 
aot  hesitate  in  rejecting  the  prayer  of  it,  and  in  pro- 
K^eeding  to  hear  the  cause.  And,  as  it  is  the  duty  of 
both  parties  to  be  ready  to  proceed  to  the  hearing, 
Tor  so  stands  the  assignation,  I  shall  proceed  to  the 
hearing  next  Court  day,  at  least  at  the  prayer  of  the 


DURANT 


276  CASES    D£T£EMIN£D    IN    TH£ 

1824.     wife,  the  complainant,  whether  this  be  convenient, 
^^'nrm^  otherwise,  to  the  defendant  in  the  cause  (a). 
v^v^^  Petition  rejected. 

DUAANT 

DvRART.  (^)  '^^  principal  cause,  howeyer,  was  not  fncdly  disposed  of  till  th 
second  session  of  Easter  Term,  1825;  when  the  judge  held  the  libel 
be  proved,  and  pronounced  die  sentence  of  separation  prayed  bj  Mra. 
Duiaat.  From  diat  sentence  Mr.  Dunmt  has  since  appealed  to  tbe 
High  Court  of  Delegates, 


^^^^^^"-  Geeo  v.  Greg. 

{On  Protest.) 
If  an  appear-  XHIS  was  a  suit  by  the  husband  for  restitution  of 

ance  under 

jirofet/begiv-ccmjugal  rights,  appealed  by  the  wife  to  this  Court 
bition  which  from  that  in  which  it  originally  depended,  (the  Coa- 
appe^ie^  sistory  Court  of  London)  on  a  grievance.  The  hus- 
Se^fece  of  ?u  ^^^^^  appeared  to  the  usual  inhibition  of  the  Courts  not 
without,  at  the  absolutely,  but  under  pn^est;  and  the  validity  of  that 

same  time,  so  "^  '  ^ 

disclosing  any  protcst  was  the  poiut  immediately  at  issue. 

peremption  of       t 
Uieappellant's       JUDGMENT. 

Si'therT  Sir  John  Nicholl. 

&om,the court     Thig  jg  ^  suit  for  restitution   of   conjugal  rights, 

will,  at  i6aSi, 

ovemiie  such  brought  by  the  husband  against  the  wife,  originally 

direct  an  ah-  depending  in  the  Consistory  Court  of  London,  mid  is 

solute  appear-  j^p^jj^  jq  ^j^jg  Coutt,  by  the  wife.    It  is  necessary 

iv^fei.ihat  jjj^g^  I  should  briefly  advert  to  the  proceedings  in  the 

judge  to  re- 
scind any  order  perempts  an  after  appeal  from  that  order.   2. That  his  refusing  to  accede  to  such 
prayer  is  not,  itseif,  an  appealable  grieyance — any  moie  than  is  3.  His  re&isiiig  to  pennit 
witnesses  to  be  examined  '^  on  the  day  assigned  to  propound  all  facts  **;  even  though  such 
witnesses  are  actually  in  Court,  and  are  sworn  to  he  aecesaaiy  witnesses. 


\ 
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Court  below^  in  order  to  arrive  at  the  merits  of  the  1S24. 
present  question ;  which  arises  out  o(  an  appearance  ^p^,^ 
given  by  the  husband  imder  protest  to  the  inhibition 
issued  by  this  Court. 

The  citati^xi  was  returned  on  the  first  session  of 
Easter  T^rm,  1810,  but  no  appearance  was  given  for 
the  wife  till  the  second  session  of  Hilary  Term,  1820. 
On  the  second  session  of  Easter  Term,  1820,  a  libel 
was  given  in  by  the  husband,  in  common  form.  This 
produced  a  responsive  allegation  on  the  part  of  the 
wife ;  but  not,  again,  till  the  third  session  of  Trinity 
Term,  1821 :  nor  was  that  allegation  admitted,  as  fi- 
nally reformed,  till  the  first  session  of  Easter  Term, 
1822.  The  husband's  answers  were  brought  in,  in  the 
October  of  that  year;  but  no  witnesses  have  been 
produced  upon  this  allegation.  A  second  plea,  on  the 
part  of  the  husband,  was  brought  in  on  the  Byplay 
after  Hilary  T^rm,  and  was  admitted  on  the  12th  of 
May,  1823.  Upon  this,  as  also  upon  the  libel,  wit- 
nesses have  been  examined ;  and,  on  the  third  session 
of  the  following  Michaelmas  Term,  the  husband  prayed 
''publication,  and  all  facts  to  be  propounded  next 
'*  Court."  Such  have  been  the  proceedings,  as  appears 
by  the  several  assignatians^  in  the  Court-  below,  in  the 
principal  cause  ;  exclusive  of  that  from  which  this 
appeal  ih  prosecuted,  of  which  pr^ently — and  I  must 
say  that  they  carry  with  them  every  appearance  of 
studied  delay  in  the  wife,  the  party  proceeded  against 
in  the  original  cause,  ai^d  the  appellant  in  this  Court. 

Collaterally  with  these  proceedings  in  the  principal 
cause,  there  were  some  other  proceedings,  also  depend- 
ing between  the  same  parties,  in  the  Court  below, 
upon  a  matter  incidental  to,  though  partly  independent 


278  CASES   DETERMINED    IN   THE 

^,}P^,'      of  the  first,  which  require  to  be  stated.     On  thefii^t 

latcnaclnuu 

Term,     session  of  Easter  Term,  1821,  the  wife's  proctor  prayed 
""JT^^     to  be  heard,  "  on  taxation  of  costs."    The  proctor  for 
,  V.        the  husband  prayed  to  be  heard,  on  his  petition,  in 
objection  to  this ;  and,  on  the  first  session  of  Trinity 
Term  following,  alleged,  that  he  had  delivered  his  '^act^ 
to  the  wife's  proctor,  who  was  assigned  to  return  the 
same  the  next  Court.     Instead,  however,  of  camplyitig 
with  that  assignation,  precisely,  or  in  any  sense  of  the 
word,  the'  "act"  in  question  is  not  returned  by  the 
wife's  proctor  even  upon  the  tlurd  session  of'  Michael- 
mas Term,  1823,  when  the  husband's  proctor,  as  I 
have  said,  prayed  "  publication,  and  to  propound  all 
facts  next  Court."    The  proctor  for  the  wife^  objects 
to  this  assignation ;    and,  on  the  By-day  aftei^  thai 
Michaelmas  Term  (then,  for  the  first  time  alleging  tMt 
he  has  (just)  returned  the  act,  to  the  husband's  ptodUif) 
prays,  that  the  Court  will  rescind  the  assignattoA  dl^ 
creeing  "publication  and  to  propound  all  facts^*^  tttid 
that  it  win  extend  the  term  probatory,  till  thfe  wife's 
costs  are  paid — whilst  the  proctoJr  for  the  husbtkkd 
prays  the  Court  to  conclude  the  cause,  and  assign  it  ••  ifor 
informations  and  sentence."    No  order  should  s^enk  to 
have  been  made  upon  this ;  the  judge  irierely  dirtl^tihg 
the  whole  matter  to  stand  over  generallif.     It  iai  plretty 
obvious,  I  think,  from  the  course  of  the  abtiv6  "Jitb- 
ceedings,  that  the  wife  had  means  of  defending  hef^tf, 
independent  of  the  husband ;  for  she  takes  no  stepi  lo 
enforce  payment  of  her  costs  by  the  husband  for  above 
two  years.  -• 

On  the  first  session  of  Easter  Term,  1824,  the  act 
of  Court  (that,  I  mean,  as  to  the  question  of  costis)  is, 
at  length,  concluded,  and  affidavits  on  both  sides  are 
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brought  in,  in  support  of  it.  On  the  second  session,  the  .  i^^- 
petition  is  heard y  and  the  judge  takes  time  to  de-  Term. 
liberate.  On  the  third  session,  the  wife's  proctor 
tenders  a  further  affidavit  in  support  of  his  petiti6n, 
fjrhich,  however,  the  Court  rejects,  together  with  the 
petition  (the  wife's  petition  for  her  costs)  itself;  and, 
Ijb  thie  same  time,  at  the  husband's  petition,  concludes 
the  cause,  and  assigns  it  for  informations  and  sentence. 
, :  I  do  not  make  out,  very  clearly,  how  the  assignation 
;tood  upon  this  Court  day,  no  process  being  before  the 
Court.  I  rather  apprehend  it  to  have  been  a  sort  of 
popipound  assignation ;  'Uo  propound  all  facts.  And, 
)n  petition  of  both  proctors."  .  But,  however  the  as- 
signation stood  on  that  Court  day,  on  the  following 
Zowt  day,  viz.  the  fourth  session  of  Easter  Term, 
lie  cause  is  alleged  to  be,  in  due  time  and  place, 
ippealed,  on  the  part  of  the  wife— and  the  wife's 
>poctor,  at  the  petition  of  the  proctor  for  the  husband, 
ppt  alleging  the  supposed  grievance  /2(7^  to  be  an  ap- 
>ealable  matter,  or  that,  if  an  appealable  matter,  the 
tppeal  had  been  perempted,  as  by  acquiescence,  or 
>therwise,  so  that  it  is  competent  to  the  Court  below 
JO  proceed  to  a  sentence,  notwithstanding  the  appeal, 
yf  any  thing  of  that  sort)  at  the  petition,  I  say,  of  the 
proctor  for  the  husband,  is  assigned  to  prosecute  his 
3,ppeal  by  the  first  session  of  the  next  Term.  In  spite 
[>f  which,  however,  that  proctor  for  the  husband  now 
appears,  under  protest,  to  the  inhibition  issued  by  this 
Court— submitting  the  incompetence  of  the  wife  to 
allege  the  appeal,  from  which  he  prays  the  husband's 
dismmal:  at  the  same  time  praying  the  Court  ''to 
retain  the  principal  cause  " — prayers  of  which,  I  will 
only  say,  that  the  latter  appears  to  me  not  very  well  to 
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1824.  cxmsist  vnth  the  former.  Such,  in  substance,  as  fisur  as 
ip^,^  I  have  been  able  to  collect  them,  have  been  the  several 
proceedings  in  this  cause. 

Now  the  Court,  without  any  process  before  it,  and 
consequently  without  any  assurance,  even  that  the  pro- 
ceedings, such  as  I  have  described  them,  have  been 
accurate^  stated — (for  it  can  place  no  great  rebance  in 
this  particular,  either  on  the  written  statement  of  those 
proceedings  in  the  act  of  Court,  into  which  the  protest 
has  been  extended,  or  (indeed  still  less)  upon  any 
supplementary  or  explanatory  statement  of  them,  ad- 
dressed to  it,  verbally,  in  argument  by  counsel)  must 
look  principally,  if  not  solely,  in  order  to  determine  the 
merits  of  the  protest,  to  what  appears  on  the  face  irf  the 
inhibition.  Does  that,  on  the  face  of  it,  or  does  it 
not,  disclose  an  appealable  grievance,  or  appealable 
grievances?  By  this,  almost  sole,  consideratioD it  is^ 
that  the  protest  must  stand  or  fall ;  for,  whether  the 
Court  below  was  right  or  wrong  in  making  the  orders 
or  decrees  appealed  from,  or  in  other  words,  the  mtrits 
of  the  appeal  itself,  are  matters  of  which  it  is  incomr 
petent  to  it  to  form  any  notiofi  even,  under  the  present 
proceeding. 

This  appeal  is,  generally,  as  appears  by  the  inhibition, 
from  ^'certain  grievances,  nullities,  iniquities,  injus* 
tices,  and  injuries  (words,  these,  of  common  form) 
done  to,  and  inflicted  upon,  the  appellant,  by  the 
judge  of  the  Court  d  quo : "  but  it  is,  more  especialfy 
''  from  the  said  judge  having,  on  the  third  session  of 
f  Easter  Term  (to  wit,  Saturday,  the  22nd  day  of  May) 
in  the  year  1824,  by  his  order  or  decree,  refused  to 
admit  and  hear  read  a  certain  affidavit,  then  tendered 
on  behalf  of  Sabina  Mary- Ann  Greg,  (the  appellant)  : 
and  also  from  the  said  judge  having,  by  the  said  order. 
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cat  decree,  rejected  the  prayer  of  the  proctor  of  the  said  19^* 

appellant  "to  rescind  the  order  or  decree  made  by  ^Term. 


Orbo. 


him,  the  said  judge,  on  the  third  session  of  Michael- . 
mas  Term,  1823,  whereby  he  decreed  publication  in  v. 
the  cause/  and  assigned  all  facts  to  be  propounded : '' 
and  from  his  having  refused  to  direct  the  registrar  to 
tax  the  costs  made,  and  to  be  made,  on  behalf  (tf  the 
appellant,  and  to  enlarge  the  term  probatory,  until  the 
said  costs  should  have  been  paid ;  and  further,  to  allow 
a  reasonable  time,  after  payment  of  the  said  costs,  for 
the  examiliation  of  witnesses  upon  the  allegation  given 
in  on  behalf  of  the  appellant :  and  from  his  having  con- 
cluded the  said  cause,  and  assigned  the  same  for 
informations  and  sentence  "—to  the  '^  manifest  injury  of 
justice,  and  to  the  very  great  detriment  and  prejudice 
(words  of  common  form  again)  of  the  said  Sabina  Mary- 
Ann  Greg,  the  said  appellant.** 

Buch  then,  on  the  face  of  the  inhibition  itself,  to 
which  an  appearance  under  protest  has  been  given  in 
this  proceeding,  are  the  orders  or  decrees  of  the  judge 
of  the  Consistory  Court,  spedalfy  appealed  from.  It 
appears  to  me  that  they  are  orders  or  decrees  of  a  very 
different  complexion,  and  that  they  are  subject,  in  this 
respect,  to  very  different  considerations. 

The  first  alleged  grievance  is,  the  judge's  "  refusing 
to  rescind  an  order."  Now  the  very  praying  of  the 
judge  to  rescind  that  order  is, pro  tanto,  an  acquiescence 
in  the  order ;  it  is  an  act  of  the  party,  subsequent  to, 
and  in  respect  of  it,  which,  in  my  judgment,  is  suffi- 
cient to  perempt  any  after  appeal;  that  is^  from  the 
order  itself  (a).    As  to  the  mere  '' refusal  to  rescind  an 

(a)  And  this,  it  should  seem,  notwithstanding  a  protocol  of  appeal 
entered;  for  it  was  distinctly  stated  in  the  act  of  Court  by  the  proctor 
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1824.  order^ "  that  is  a  matter  wd  appealable,  but  one  solely 
^*7lwm^  *^  *^^  judge's  own  discretion,  in  my  view  of  it. 
wn^«^  The  order  or  decree  next  spedaUy  appealed  from,  is 
^^^  one,  her  right  to  appeal  from  which  the  party  appellant 
G»=®-  had  perempted  by  no  act  of  her  own,  that  I  am  aware 
of.  But  is  that  order  or  decree  itself  an  appeaiable 
grievance?  I  strongly  incline  to  hold  that  it  ia  not 
an  appealable  grievance;  being,  like  the  rej&isal  to 
rescind  an  order  or  decree,  as  already  said,  a  matter 
purely  discretionary.  It  is  expressly  so  laid  down  in 
books  of  practice— in  Oughton,  for  instance^"  &  m 
dk  oisignato,''  says  Oughton,  [tit.  116]  **adpropmmdim 
cmma  pars  actrir,  sive  rea,  habuerit  testes  necessariasijn^ 
sentes  injudido,  et  juraverit  eas  esse  testes  necessarios^  Ji4(^^ 
easdem  admitterejurare,  etexamnare  potest: — timmreStH 
guUurjudicis  arbitrio,  an  voluerit  hujusmodi  testes  a^hsnttim 
vet  rejicere,  et  neutri  partium  datur  justa  causa  appelkmdk'l 
If  then  the  judge's  refusing  to  permit  witnesses.  t(9,  ibe 
examined,  who  are  actually  present  in  Courts  oq- tl^ 
day  assigned  to  propound  all  facts,  and  who  areepfrani 
to  be  necessary  witnesses,  be  no  appealable  grievmiOQi; 
surely  his  declining  to  assign,  at  large,  a  new  toinAi 
probatory  on  that  day,  (especially  top  at  the  pray^.  of^ 
a  party  who  had  suffered  the  original  term  probatpiy  to^ 
stand  open  a  twelve  month  without  producing  a  single 
witness)  no  single  witness  being  present  in  Courti  and? 
no  single  affidavit  being  tendered  as  to  any  prc^piosed 
witness  or  witnesses  being  a  necessary  witness^:  gt. 

for  the  wife  that ''  within  15  days  from  the  third  session  of  Michaelmas 
Term,  1823,  to  wit,  on  the  1st  day  of  December,  1824,  he,  the  ssia 
proctor,  had  daly  interposed  his  protocd,  protesting  of  a  grie^uice 
and  of  appealing."  And  such  protocol  of  appeal  was  brought  in,  in 
part  proof  of  the  act. 
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necessary  witnesses,  (nothing  of  all  which  is  even  alleged      1 824, 

«  i-^i**^  \  i^i*T  Michaelmas 

to  have  occurred,  m  this  instance) — surely  this  I  say,  a      T^^m . 
fortiori  J  is  no  appealable  grievance,  and  the  Court  is  quite 
disposed,  upon  this  authority,  to  view  it  in  that  light. 

So  far,  \hen,  this  appearance  under  protest  to  the 
inhibition  (a  proceeding  by  tjie  way  of  rather  a  novel 
nature)  might  seem  to  stand  upon  reasonable  grounds. 
But  what  subsequently  appears  on  the  iace  of  the 
inhibition,  goes  to  deprive  it  of  this  credit,  both  almost, 
ttid  altogether.  For  what  are  the  other  acts  appealed 
fix>m,  as  appears  by  this  ?  Why  th^  are  appealable 
grievances  beyond  all  question,  and  such  as  the  appel- 
lant has  perempted  her  right  to  appeal  from  by  no  cir- 
cumstance whatever,  even  as  alleged,  in  the  cause. 
Her  petition  as  to  costs  is  rejected — the  cause  is  con- 
cluded, and  assigned  for  informations  and  sentence, 
without  time  afforded  her  even  to  tsee  the  depositions ; 
miXhkty  clearly;  she  has  had  no  opportunity  of  objecting 
W  the  testimony  of  the  husband's  witnesses,  how 
objectionable  soever,  on  inspection,  that  testimony 
may  turn  out  to  be;  I  do  not  mean  to  say  that  all 
this  may  not  have  been  (I  am  rather  indeed  bound  to 
j^fiMume  that  it  was)  very  right— there  has  apparently 
bden  great,  and  studied,  delay  on  her  part— it  may 
evett  ■  have  been  so  great,  and  so  vexatious,  as  jtisthf 
tb'debafher  from  those  privileges  to  which  she  would 
(Atlinarily  have  been  entitled ;  for  instance,  that  of  hav- 
ing her  costs  taxed,  and  that  of  having  time  afforded  her 
to  bring  in  an  exceptive  plea,  if  so  advised,  after  inspect- 
ing the  depositions  *  from  both  of  which  these  orders  of 
the  judge,  now  complained  of,<  went  actually  to  debar 
her.  But  the  Court,  without  any  process  before  it, 
with  merely  this  inhibition,  and  act  of  Court,  or  ex- 

T 
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1824.  tended  protest,  cannot  undertake  to  decide  all  this,  or 
Xerm.  ^^Y 1?^^  ^f  ^t.  Meantime  these  orders  and  decrees  being 
clearly  of  an  appealable  nature,  without  any  circum- 
stance even  alleged  to  perempt  this  appellant's  right, 
in  special,  to  consider  and  treat  them  as  such,  I  am 
clearly  of  opinion  that  this  appearance  under  protest  is 
wrong,  and  that  I  am  bound  to  overrule  it,  and  en- 
tertain the  appeal.  By  so  entertaining  the  appeal,  I 
am  not  to  be  understood  as,  in  the  slightesf  degree* 
prejudging  the  merits  of  it— the  merits  of  the  appeal 
constitute  a  totally  different  question,  and  one  of 
which  it  is  incompetent  to  the  Court  to  form  any  no- 
tion without  seeing  the  process.  It  is  one  thing  to  say 
that  such  or  such  an  order  is  of  an  appealable  nature, 
that  is,  generally,  mai/  be  appealed  from ;  it  is  quite  ano- 
ther to  say  that  it  is  duly  and  fitly  appealed  from,  under 
all  the  circumstances,  in  any  particular  instance. 

I  would  only  add  that  no  blame  whatever  attaches 
to  the  appellant /or  including  all  the  several  acts  done 
(as  well  those  of  an  appealable  nature  as  the  other) 
which  she  has  included,  in  the  presertitn  of  her  appeal. 
For  being,  all^  the  act  of  one  Court  day,  they  all  make 
up  but  one  decree — at  least,  so  as  to  warrant,  the 
inhibition's  going  as  to  the  whole.  It  will  be  for  the 
Court  to  distinguish  between  these  at  the  hearings 
applying,  possibly,  its  remedy  as  to  those  of  the  one 
class — leaving  the  appellant,  as  it  must,  without  remedy 
as  to  those  of  the  other ;  thpse  I  mean  of  a  nature  not 
appealable.  Meantime  I  overrule  this  protest,  and 
with  costs ;  both  as  the  proceeding  itself  has  somewhat 
the  appearance  of  an  experiment,  and  as  the  parties  to 
it  are  husband  and  wife.  Upon  these  grounds,  and 
without,    at   present,    entering  into  the  question    of 
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whether  the  wife  is,  or  is  not,  entitled  to  her  costs  1824. 
in  that  chzx^si^iex  generally y  I  think  her,  at  least,  en-  f^^^^ 
titled  to  the  costs  of  the  present  proceeding. 

Protest  overruled,  with  costs,  (a) 

(a)  On  an  extra  Court  day  (25th  of  February)  after  Hilary  Term,  1825, 
the  Court  pronounced  for  the  appeal,  so  far  as  respected  the  cause 
having  beep  concluded^  as  stated  in  the  judgment ;  but  in  all  other 
particulars. affirmed  the  decree  of  the  Court  below.  At  the  same 
time,  it  gave  leave  to  the  wife  to  proceed  to  the  examination  of  witnesses 
on  her  allegation;  provided  this  were  done,  immediately ^  and  at  her 
own  expence.  It  appeared  in  the  cause  that  the  wife  had  a  consider- 
able income ;  and  that  the  husband  was  in  distress  and  in  gaol. 
Under  these  circumstances  the  Court  approved  of  the  Court  below 
having  rejected  the  wife's  petition  for  her  costs:  on  the  principle 
(often  recognized)  of  the  ordinary  rule  as  to  the  wile's  costs  in  cases  of 
this  nature,  not  applying. 

The  principal  cause  was  heard  on  the  merits,  and  finally  disposed  of 

in  Trinity  Term,  1825 the  Court,  in  the  absence  of  any  evidence  on 

the  part  of  the  wife,  upon  whose  allegation,  after  all,  no  witness 
was  examined,  pronouncing  the  sentence  of  restitution  prayed  by  the 
husband. 


Barker  v.  Barker. 

2d  Session 

(On  Appeal  from  the  Consistory  Court  of  London.) 

This  was  a  cause  of  divorce  for  adultery  brought  by  J^-^^^^  ^ 
Samuel   Barker,    against  his  wife  Amelia   Penelope »?  worded  as 
Barker.      It  was   appealed  by  the  husband  to  this  foun/a  pre- 
Court  from  the  Consistory  Court  of  London  the  judge  um^ht^so  ^ 
of  which  had  ^imf  the  wife.  Z^^,^ 

even  adultery 
committed  by  the  wife,  living  apart  from  the  husband  under  that  deed — ^that  presumption 
must  be  rebutted  by  evidence,  to  entitle  the  husband  to  a  sentence  of  divorce,  as  by  reason 
of  such  adultery  committed  by  the  wife. 

t2 
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1824.     JUDGMENT. 

Michaelmas  -^i.     t  t^t 

»  Tertit.  I^ir  JOHN    NiCHOLL. 

This  is  an  appeal  from  the  Consistory  Court  of 
London,  where  the  cause  was  a  cause  of  separation, 
^  mema  et  thoro^  promoted  by  the  husbana  against  the 
wife  for  adultery.  A  libel  was  given  in,  in  the  Court 
below,  pleading  the  adultery:  and,  upon  the  evidence 
of  nine  witnesses  examined  upon  that  libeli  the  cause 
went  to  a  hearing.  In  the  course  ^f  the  hearing,  the 
judge  directed  certain  articles  of  separation  into 
which  the  parties  had  entered*  previous  to  the  adultery 
charged,  to  be  brought  ijj — as  with  reference  to  which, 
in  connection  with  the  facts  (the  only  facts  thm)  proved, 
he»  after  some  deliberation,  pronounced  the  husband  to 
have  failed  in  proof,  and  dismissed  the  wife;  which 
has  given  occasion  to  the  present  appeal. 

It  appears  that  these  parties  were  married  in  1815, 
the  wife  being  at  that  time  a  minor:  and  that  they 
cohabited  as  husband  and  wife  from  that  time,  prin- 
cipally at  Clifton,  till  March   1820;  when,  in   con- 
sequence, (US pleaded  in  the  libels  of  '^certain  differences 
having  arisen  between  them,"  they  agreed  to  separajte. 
The  deed  of  separation,  just  adverted  to,  was  accord 
ingly  drawn  up,  and  was  executed  by  both  parties,   oi 
the  18th  of  that  month.    The  wife  then  removed  t< 
Teignmouth,  in  Devonshire,  where  she  lived  with  hei 
mother,    Mrs.    Burden ;    the    husband  continuing 
Clifton— nor  did  they  ever,  from  that  time,  coh^bijt 
husband  and  wife,   save  for  a  few  days;  when  they — ** 
met  at  Bath,  and  so  cohabited,  at  the  latter'  end  oi 
December  1820.     Mrs.  Barker  returned  ft-om  Bath  t< 
Teignmouth— but,    in  the  month  of  February,   1621, 
about  five  weeks  after,  she  eloped  from  that  place  witl 


/ 
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a  person  named  Thomas  Bailey  Potts,  whom  she  had  1824. 
become  acquainted  with  at  Teignmouth,  in  the  course  of  ^ferm. 
the  preceding  year.  The  husband,  on  being  informed 
by  the  mother  of  his  wife's  elopement,  immediately 
comes  to  London  and  institutes  inquiries,  which  termi- 
nate in  a  discovery,  by  certain  friends  of  the  husband, 
of  the  wife  in  the  society  of  her  paramour,  under  cir- 
cumstances quite  unequivocal,  at  an  inn  at  Hampton 
Court.  The  wife  is,  with  some  difficulty,  prevailed 
upon  to  accompany  the  husband's  firiends  to  London, 
where  she  is  placed  under  the  protection  of  an  uncle, 
her  mother's  brother ;  but,  jn  about  three  weeks,  she 
again  elopes,  with  the  same  companion,  and  goes  to 
France,  where  they  are  said  to  have  since  cohabited. 
Of  this  subsequent  elopement  and  cohabitation,  there 
is  no  proof— h\xi  of  the  first,  from  Teignmouth,  and  of 
the  adulterous  connexion  of  tiiese  parties  at  Hampton 
Court,  the  proofs  are  clear  and  ample. 

The  Court  neither  supposes,  nor  has  been  given  ^o 
understand,  that  the  judge  of  the  Court  below  enter- 
tained any  doubt  that  the  adultery  was  proved,  as^ 
chafged  in  the  libel.  His  reason  for  declining  to  apply 
the  umal  reniedy  in  that  case,  seems  to  have  been 
this.  He  appears  to  have  considered  the  deed  of  separa- 
tion so  ample  in  its  stipulations  for  the  wife's  perfect  free 
agency,  for  the  future,  in  all  respects,  as  to  found  a  pre- 
sun^tion,  that  it  might  (so  intended)  do  this  among  the 
rest  f  namely,  license  that  very  conduct  in  the  wife  of 
'  vvhich  the  husband  complained  (a) .     And  that  presump- 

I  (a)  The  parts  of  this  deed  principally  relied  on  to  found  that  presump- 
tion were  the  following — '*  Now  this  indenture  witnesseth,  and  the  said 
Samuel  Barker,  and  Amelia  Penelope  Barker  his  wife,  do  hereby  mutu- 
ally declare  and  agree,  that  they  shall,  and  will  continue  to  live  siqparately 
and  apart  from  each  other,  henceforth,  for  and  during  the  time  of  their 
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1824.  tion,  if  rightly  founded^  not  being  rebutted  by  any 
Term.  '  ^^^ts  in  evidence  in  the  cause,  as  it  then  stood,  would 
justify  the  sentence  appealed  from,  in  its  fullest  ex- 
tent, in  my  judgment.  Volenti  nan  Jit  i$guria — and, 
though  the  mere  separation  of  husband  and  wife  is 
no  bar  to  relief  at  the  suit  of  one,  for  adultary  com- 
mitted by  the  other, — yet  where  a  separation  subsisted 
at  the  time  of  the  adultery  charged,  it  is  peculiarly 
incumbent  on  the  party  charging  it  (especially  that 
party  being  the  husband)  to  make  out,  most  satis- 
fkctorily,  to  the  CJourt,  that  the  injury  complained  of 
is  not  one  to  which  he  or  she,  the  complainant,  is  in 
any  sort  accessary. 

Now  I  think  I  am  bound  to  take  it,  that  the  pre- 
sumption on  which  the  judge  of  the  Consistory  Court 

mutual  lives.  And  the  said  Samuel  Barker,  for  himself,  &c.  doth  hereby 
covenant  and  agree  with  the  said  Amelia  Penelope  Barker,  Sec.  that 
it  shall  and  may  be  lawful  to  and  for  the  said  Amelia  Penelope  Barker, 
from  time  to  time,  and  at  all  times,  during  the  luresent  covertore,  to 
live  separately  and  apart  from  him  the  said  Samuel  Barker,  in  such 
manner,  and  at  such  place  and  places,  and  with  such  person  and  per- 
sons, as  she  the  said  Amelia  Penelope  Barker,  shall,  from  time  to  time, 
think  proper  to  chose,  (notwithstanding  her  present  coverture)  and  as 
if  she  were  sole, and  unmarried.  And  that  he,  the  said  Samuel  Barker, 
shall  not,  nor  will,  molest  or  disturb  her,  the  said  Amelia  Pendope 
Barker,  in  her  person  or  manner  of  living ;  nor  at  any  time  or  times 
hereafter,  either  by  ecclesiastical  censures,  or  otherwise,  require,  or 
endeavour  to  compel  her  the  said  Amelia  Penelope  Barker  to  cohabit, 
&c.  with  him  the  said  Samuel  Barker ;  and  shall  not,  nor  will  for  that 
purpose,  or  otherwise,  use  any  force,  violence,  or  restraint,  to  the  person 
of  the  said  Amelia  Penelope  Baricer ;  or  sue,  or  cause  to  be  sued,  any 
person  or  persons  whomsoever  for,  or  on  account  of,  receiving,  har- 
bouring, lodging,  protecting,  or  entertaining,  her,  the  said  Amelia 
Penelope  Baricer ;  but  that  she  shall  and  may,  in  all  things  live  and 
act  as  if  she  were  sole,  and  unmarried ;  without  the  restraint  or  coercion 
of  the  said  Samuel  Barker,  or  of  any  person  or  persons,  by  or  through 
his  means,  assent,  consent,  privity,  or  procurement.*' 
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acted,  as  above,  was  rightly  founded,  and  consequently      J^^- 

...  Tfc  1      1         •      A         Michaelmas 

that  his  sentence  was  correct.     But,  whether,  in  true      Term. 
legal  construction,  the  deed  in  question,  were,  or  were 
not,  m  itself^  what  he  appears  to  have  considered  it — 
whether  it  did,  in  itself,  amount  to  license,  even  thte 
commissicm  of  adultery  by  the  wife ;  or  whether  the 
clauses  relied  on  to  sustain  that  construction,  were  not 
rather  technical  clauses,  ordinarily  inserted,  whether 
rightly  or  wrongly,  in  instruipents  of  this  description, 
to  prevent,  so  fistr  as  may  be,  suits  for  restitution,  and 
not  to  bar  suits  for  divorce  in  the  event  of  adultery 
committed,  are  questions,   which,  as  merging  in  the 
present  case,  the  Court  may  be  excused  from  exer- 
cising any  definitive  judgment  upon.  For  even  although 
the  Court  should  put  the  same  construction  upon  this 
deed,  as  it  received  in  the  Court  below,  it  may  arrive  at 
a  different^  conclusion,  upon  the  evidence,  without  any 
impeachment  of  the  former  sentence.    The  presump- 
tion which  this  would  raise  against  the  husband,  would 
then,  it  is  true,  be  the  same  in  both  Courts:   but 
whereas,  that  presumption  in  the  Court  below  was  not, 
as  I  have  said,  rebutted  by  any  evidence ;  it  is,  in  thi6 
the  appellate  Court,  I  think,  amply  so  rebutted.    For  the 
husband  in  this  Court,  as  he  was  fully  entitled  to  do, 
has  brought  in  a  further  allegation,  pleading  the  cir- 
cumstances, under  which  the  original  separation  was 
had,  and  a  correspondence  by  letter,  which  took  place 
between  him  and  the  wife,  subsequent  to  the  separa- 
tion— several  letters  from  the  wife  being  exhibited,  in 
supply  of  proof;  as  also,  the  letter  from  the  mother, 
in  which  she  communicated  to  her  son  in  law,  the  first 
information  that  he  received  of  his  wife's  elopement. 
From  the  evidence  taken  upon  this  allegation,  and  from 
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1824.  the  fiaice  of  these  exhibits,  i  collect,  both  that  the 
2*0^.  husband  was  not  to  blame  in  the  matter  of  the  sepani- 
tion — and  that  the  deed  of  separation  was  understood 
neither  by  husband  or  wife,  as  dispensing  to  either, 
with  the  obligation  of  fulfilling  the  marriage  yow^t  in 
the  article  of  fidelity,  so  far  as  the  consent  of  the  other 
party  was  concerned ;  however  the  contrary  might  hmv, 
upon  the  mere  wording  of  the  deed.  The  sepamtiw  it 
appears  took  place,  at  the  wife's  instance,  upon  no, 
imputed  even,  misconduct  on  the  husband's  part ;  but 
in  consequence,  solely  of  difierences  that  arose  )>etween 
them,  as  to  a  change  of  trustees  for  certaia  pnnperty, 
to  which  the  wife  was  entitled  under  her  &th«r's  wiUy 
Her  letters  exhibit  the  wife  as  a  strange,  rflighl:y». ;  ro- 
man^  character  at  all  times.  In  these,  (afttr  the 
separation)  so  far  from  imputing  blame  to  the. huabead, 
she  addresses  him,  uniformly,  in  terms  of  ardent  afiec- 
tion»  She  visits,  and  as  already  observed^  cobaluts 
with  him,  for  some  days  at  Bath,  in  December,  1831. 
No  blame  again  is  imputed  to  the  husband  on  .that 
occasion ;  a  letter  is  exhibited  of  a  date  subsequent  to 
this  even,  as  affectionate  in  its  language,  at  least,  as 
any  of  the  preceding;  in  which,  in  particular,  she 
hopes  that  they  ''  shall  soon  be  united  again,  never 
again  to  part."  That  the  vast  fondness  expressed  for 
the  husband,  especially  in  this  last  letter,  was  rather 
feigned  than  real,  may  readily  be  conceded;  as  it 
appears,  that  she  was  previously  on  pretty  intimate 
terms  with  her  paramour,  and  actually  eloped  with 
him,  within  a  few  weeks  from  the  date  of  that  letter. 
But  real  or  dissembled,  the  sentiments  expressed  are 
equally  good  in  proof,  that^  no  just  foundation  for 
any  complaint  was  laid  in  the  conduct  of  the  husband 
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to  the  wife— if  they  were  partly  meant,  which  is  very  l  ^^• 
probable,  as  a  blind  to  the  husband,  this  at  least  shews  Term. 
the  wife  ny)t  to  have  suspected  that  she  had  the  hus- 
band's licence  to  commit  adultery.  Again,  the  mo- 
ther's letter,  a  letter,  expressive  of  great  anger,  and  at 
thi6  satne  time,  of  great  distress,  conveys  no  reflection 
whatever  on  the  husband,  in  apprizing  him  of  the  wife's 
elopement;  and  the  promptitude  with  which  that 
information  is  acted  upon  by  the  husband,  to  vindicate 
his  own  honour,  fully .  rebuts  any  presumption  which 
might  grow  out  of  the  deed  of  separation,  tskeaper^, 
that  he  was  at  cdl  a  party  consentient,  d  priori,  to  his 
own  disgrace.  The  case  here  then  has  a  diflRerent 
aspect,  to  that  which  it  had  when  before  the  judge  of 
the  Consistory  Court ;  and  vrithout  definitively  pro- 
nouncing whether,  in  my  judgment,  the  deed  of  sepa- 
ration, taken  per  se,  did  or  did  not,  of  itself,  raise,  as 
against  the  husband,  that  presumption  upon  which  Ae 
appears  to  have  acted,  but  taking  it  so  to  have  done, 
lam  of  opinion,  that,  under  the  explanations  to  which 
I  have  adverted,  and  upon  the  matter  thus  cleared  up 
by  the  additional  allegation  in  this  Court,  there  is, 
even  upon  that  supposition,  nothing  any  longer  to 
debar  the  husband  of  his  remedy ;  but  that  he  is,  now 
at  least,  intitled  to  the  sentence  of  separation,  which  he 
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1824. 
Michaelmas 

MOOG  V.  MOGG. 

(By  Letters  of   Request  from  the  ViCAii-G£N£RAL 
4th  Session  ^^  *^^  Diocese  of  Bath  and  Wells.) 

(On  the  Admission  of  the  Libel.) 

The  wife's  THIS  was  a  cause  of  divorce  or  separation  a  mensa  ct 

▼oiceaiuse,  t^^oTo,  brought  by  the  wife  against  the  husband,  for 

CTodw^and  ^^^^ty*  ^^^  Unnatural  practices. 

unnatural  The  Libel,  after  pleadinir  the  marriage  and  cohabita* 

practices,  on  x  o  o 

the  husband,  tiou,  &c.  of  the  parties,  in  the  usual  form,  pleaded 
proof— the  (somcwhat  generally  indeed)  that,  from  the  beginning 
^eSt^n  ^^^^  y^"  1^20,  till  the  month  of  June  in  that  year, 
BsawhoU)     when  she,  the  wife,  quitted  him  and  went  to  reside 

being  held  to  ^ 

beone"j>cr  with  her  mother,  the  husband  treated  the  wife  with 
umamittihir?  gre^t  unkinducss,  indignity,  and  cruelty;  refusing  to 
cohabit  with  her  during  all  that  time,  either  at  bed  or 
board — in  consequence  of  which  treatment  (so  pleaded) 
she,  the  wife,  in  the  month  of  May  in  that  year  (1820), 
suffered  a  convulsive  labour,  at  which  her  life  was 
considered  to  be  in  great  danger.  It  then  pleaded,  that 
the  said  R.  M.  (the  husband)  had,  at  the  assizes,  held 
in  and  for  the  county  of  Somerset,  at  the  City  of  Wells, 
in  January,  1823,  been  convicted  of  assaulting  one 
E.  K.  his  apprentice  lad — and  of  lewdly,  wantonly, 
and  wickedly  pressing,  &c.  the  said  E.  K. —  and  of  en- 
deavouring to  persuade  the  said  E.  K.  to  permit  and 
suffer  him  the  said  R.  M.  to  take  indecent  liberties 
with  his  person— to  the  corruption  of  the  morals  of 
the  said  E.  K.  to  the  great  scandal  and  subversion  of 


Mooo 
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decency,  &c.  and  against  the  peace  (a).  Lastly,  it  1S24. 
pleaded  a  certain  paper  writing  annexed,  to  be,  and  y^^^ 
contain,  a  true  copy  of  the  record  of  that  conviction. 

In  OBJECTION  to  the  admission  of  this  Idbel,  it  was  sub-  ~^v. 
mitted  that  the  cruelty,  per  se,  as  charged,  was  too 
vague,  and  unspecific .  With  respect  to  the  other  charge, 
it  was  said — in  the  case  of  Bromley  v.  Bromley,  the 
^ok  precedent,  (b)  the  conviction  was  of  an  assault  with 
actual  intent  to  commit,  &c.  Not  so  here — here  the 
conviction  was  of  a  minor  offence,  though  one  of  the 
same  kind.  And  it  might  be  doubtful  whether  the  con- 
viction of  a  husband  for  such  minor  offence  would  entitle 
the  wife  to  a  sentence  of  separation,  a  mensa  et  thoro, 
merely  upon  that  ground. 

Court. 

Sir  John  Nicholl. 

The  case  laid,  as  a  whole,  does  amount,  in  my  judg- 
ment, to  that  per  quod  consortium  amittitur.  Could  the 
Court  send  the  wife  home  to  such  a  husband  ?  He 
refuses  her  access  to  his  person — he  resorts  to  abomi- 
nable practices,  cruelty,  itself,  independent  of  that  other 
charged.  But  the  Court  may  be  compelled  to  send 
the  wife  home,  if  it  should  be  of  opinion  that  her  case 
is  nci  such  as  to  entitle  her  to  a  sentence  of  separation. 

(a)  The  bill  found  consisted  of  four  counts ;  the  first  charging  an 
assault  on  E.  K.,  to  the  effect  stated  in  the  text — ^the  second  and  third, 
assaults  on  the  said  E.  K.  of  a  similar,  but  still  more  aggravated,  species; 
and  the  fourth,  an  assault  on  the  same  subject,  generally.  But  the 
verdict  found  the  defendant  guilty  of  the  offences  charged  in  the  first 
and  fourth  counts  only — whereon  he  was  sentenced  to  the  payment  of 
a  fine  of  one  shilling,  and  to  imprisonment  in  the  common  gaol,  for  six 
calendar  months. 

(6)  Delegates,  1793.    See  page  158  ante,  in  notis. 
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1824.  On  the  contrary,  I  think  that  the  wife,  on  proof  of  her 
Term,  case,  (IS  laid^  will  entitle  herself  to  a  sentence ;  under 
which  impvession  of  course  I  admit  the  libel  {a). 

(a)  This  cause  was  finally  heard  in  Trinity  Term,  \%15  ;  ivken,  t^ 
libel  being  proved  in  all  particulars,  the  Court  proi¥mi|ced  for  tfae 
divorce  as  prayed  by  the  wife.  »  .  > 


By  Day. 


NoRTHEY  V.  Cock.  , 


>  ■  U      '         -,- 


t 
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« I 


In  interest 
causes,  where 


This  was  a  cause  of  interest— in  which  the  Court,  in 

^ho^^lg^^  pronouncing/or  the  interest  of  owe  asserted  next  of  km, 
has  been  de-  condemned  the  other  in  full  costs ;  as  having  questioned 

medysucceeds  ^  '      . 

inesubiishingthat  interest,  under  the  circumstances  stated  m  the 
low,  ahnost    judgment,  on  frivolous  and  unfounded  pretences. 

of  course,  t  *    .     ■    ;  •  j 

wiAoutsime         JUDGMENT.  * 

ipecialgro^nd  gj^  J^^^    NiCHOLL. 

of  exception  ^  ^  .,it 

to  the  rule.         This  is  a  cause,  technically  described  as  a  cause  of 

Note, that  ji-         •  •'      '       >4-    ' 

the  certificate  interest  (originally  depending  m  the  Cbnsistory  Court 

not^wMmtiar  of  Exetcr)  (o) ;  and  it  is  limited  to  the  single  object  of 

^f^PJ^.  ascertaining  the  next  of  kin  of  ]V(Iary  Row,  lat;^  of 

especially  not  Broadwoodwigcr,  in  the  county  of  Devon,^  the  party 

of  a  marriage  dcccascd  in  the  causc.     The  suitors,  respectively,  are 

anterior  to  the  Mr.  Emauuel  Northcy,  and  Mr.  Richard  Cock.     Nor- 

™*^^'^*^**^  they  claims  as  cousin-german  once  removed  by  the 

whole  blood — as,  that  is,  descended  from  the  same 

common  ancestor,^  with  the  deceased,  William  Drown 

and  Joan  his  wife,  the  grandfather  and  graildmdt&er 

of  the  deceased,  and  his,  the  claimant's,  great-g)raji'd- 

father  and  great-grandmother,  respectively.    The  claim 


(a)  It  was  appealed  to  this  Court,  on  a  grievanoe — when  theX^urt 
pronounced  for  the  appeal^  md  retained  the  principal  cause. 
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of  the  other  suitor  is  founded  upon  his  descent  from  1824. 
the  same  grandmother  with  the  deceased  only,  Joan  Term^ 
Drown — ^who,  after  the  death  of  William  Drown,  her 
first  husband,  is  pleaded  to  have  intermarried  with  one 
Diggory  Cock,  *  by  whom  she  became  the  mother  of 
Diggory  Cock,  father  of  Richard  Cock,  the  party 
claiming. 

Thus  it  appears  that  the  asserted  relationship  between 
Richard  Cock  and  the  deceased,  is  by  the  half  blood 
only.  But  as  the  law  makes  no  distinction  between  the 
whole  and  the  half  blood,  in  respect  to  administrations, 
and  rights  of  succession  to  joer^owfl/  property,  it  follows, 
that  if  Cock's  relationship  to  the  deceased  is  proved, 
as  pleaded,  there  is  an  end,  at  once,  to  Northey*s  claims, 
either  to  be  administrator  of  the  deceased,  or  upon  her 
personal  property.  For,  as  to  the  administration,  Mr. 
Cock  is  of  kin  to  the  deceased,  upon  this  shewing,  in 
the  nearer  degree:  nor  is  Mr.  Northey  entitled  to  any 
share  of  the  personal  estate,  even  by  representation, 
no  representatives  being  admitted  among  collaterals 
;after  brothers'  and  sisters'  children. 

The  claim  of  Mr.  Richard  Cock  appears  to  be  ques- 
tioned only  in  a  single  particular.  His  being  the 
grandson  of  Joan  Drown,  also  the  grandmother  of  Mary 
Row,  the  deceased  in  the  cause,  is  admitted :  but  Mr. 
Northey  has  denied  that  this  Joan  Drown  was  ever 
married  to  Diggory  Cock,  her  alleged  second  husband ; 
asserting  that,  although  she  lived  and  cohabited  with, 
him,  as  such,  till  his  death,  it  was  in  a  state  of  cpncu- 
^  binage  merely,  and  that  she  never  became  his  lawful 
wife. 

Now  here  I  must  first  observe  that  the  burthen  of 
proof  principally  rests  with  Mr.  Northey.  Where  parties 
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1824.  have  cohabited,  especially  where,  for  a  long  period,  and 
T^f^  till  the  death  of  one  of  them,  as  in  this  instance,  the  law 
'^^^^    presumes  them  to  have  been  married;   for  it  will  not 

NomTHEY 

V.  presume  a  criminal  and  illicit  connexion  between  par- 
ties,— at  all  events  not,  to  the  prejudice  of  their  issue. 
As  then  Mr.  Northey  (rather  ungraciously)  has  raised 
this  charge  against  his  great-grandmother,  he  should 
have  been  prepared  with  evidence  to  sustain  it;  in 
which  point,  as  I  shall  presently  observe,  he  has  wholly 
failed.  On  the  contrary,  to  say  nothing  of  the  legal 
presumption  in  its  favour,  the  actual  marriage  of  this 
Joan  Drown  and  Diggory  Cock  is  established  by  their 
grandson,  Mr.  Northey's  opponent  in  the  cause,  upon 
what  appears  to  me  the  most  satisfactory  evidence. 

The  marriage  in  question  is  one  of  more  than  a  cen- 
tury  back ;  consequently,  it  was  a  marriage  anterior  to 
the  marriage  act ;  when  marriages  were  neither  solem- 
nized, nor  registered,  with  the  regularity  that  they  have 
since  been,  in  virtue  of  that  act.  To  hold  the  certificate 
of  registry  indispensable  to  the  proof  of  such  a  marriage, 
would  be  absurd :  reputation,  cohabitation,  and  mutu 
acknowledgments  sufficiently  prove,  at  least,  such 
marriage  (a)  in  such  a  cause,  if  not  strongly  impeached. 

(a)  Or  probably  any  marriage,  the  marriage  act  having  been  repeat- 
edly held  not  to  take  av^y  the  ancient  mode  of  proving  a  marriage  by 
presumptive  evidence.  See  judgments  to  this  effect  of  Lord  Mansfield, 
in  the  case  of  St.  Devereux  v.  Much  Dew  Church,  [1  Bl.  Rep.  867] 
and  that  of  Birt  v.  Barton,  [Doug.  171].  And  Lord  Kenyon  has  de* 
clared,  in  a  case  at  Nisi  pritis,  [Espin.  1,214]  that  though  the  marriage 
act  had  introduced  a  register  of  marriages,  registration  made  no  part  of 
the  validity  of  a  marriage,  but  only  went  in  proof  of  it — and  that  since, 
as  well  as  before  the  passing  of  that  act,  cohabitation,  reputation,  mutual 
acknowledgments,  &c.  were  good  and  available  evidence  of  a  marriage, 
though  no  register  whatever  was  produced. 


Cock. 
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But  though  no  entry  can  be  found  in  any  register  of  1824. 
the  marriage  of  Joan  Drown  and  Diggory  Cock,  there  ^ermT" 
is  documentary,  as  well  as  oral,  eyidence  in  the  cause,  ^-v-^ 
(though  the  latter  alone  might  possibly  be  sufficient,)  v, 
which  places  the  fact  beyond  any  question.  For  in* 
stance,  the  parties  had  three  children — these  children 
were  christened  in  the  parish  where  they  always  re- 
sided, as  the  children  (two  sons  and  a  daughter)  of 
''  Diggory  Cock  and  Joan  his  tinfe.''  Again,  one  of  the 
sons  (a  first  Diggory)  died :  he  is  biuried  in  the  same 
parish  as  Diggory,  son  of  '*  Diggory  Cock  and  Joan  hu 
wife.''  Extracts  in  proof  of  all  this  from  parish  regis- 
ters, are  exhibited,  and  duly  verified,  in  the  cause. 
Lastly,  on  the  death  of  Diggory  Cock,  administration 
is  granted  to  Joan,  as  his.  ktufiU  widcw  and  relict,  of 
course,  upon  her  oath  to  that  efiect ;  and,  on  real  pro- 
perty being  sold  which  had  belonged  to  Diggory  Cock, 
subsequent  to  that  grant,  she,  Joan,  is  a  party  to  the 
conveyance,  as  his  *^widoio  and  administratrlv .''  These 
facts  are  also  proved  by  duly  verified  exhibits  in  the 
cause.  Of  witnesses  examined,  the  testimony  is  all 
one  way,  namely,  in  favour  of  the  marriage,  for  Mr. 
Northey  has  produced  no  evidence  upon  his  all^ation, 
that  'Uke  Cocks  yr eve  generalfy  known  and  reputed  as 
base  bam.**  Nor  has  he  succeeded  in  extracting  any  such 
evidence,  by  cross-examining  his  adversary's  witnesses, 
except  in  a  single  instance  of  much  too  trifling  a  nature 
to  be  dwelt  upon.  I  allude  to  the  evidence  of  one  old 
blind  man,  of  83,  who  does  say,  in  answer  to  an  inter- 
rogatory administered  to  him  on  the  part  of  Mr.  Nor- 
they, that  a  person  named  Parkinson  told  him,  some 
years  ago,  that  these  '^  Cocks  "  were  all  ''base  bom.'' 
In  proof  of  this,  some  stress  appears  to  have  been 
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1824.      laid  upon  the  circumstance  that  Mr.  Cock  himself, 
\erm.     ^V9^  *^^  death  of  the  deceased,'  confessed  or  admitted 
^"-•v*^     that  "  her  property y'  generally,  belonged  to  *'  the  Nor- 
V.        theys."  But  this  circumstance  is  sufficiently  explained. 
^**      Being  of  the  half  blood,  and  not  aware  of  the  legal  dis- 
tinction, in  this  particular,  between  the  descent  of  real 
and  that  of  personal  property,  he  did,  at  first,  errone- 
ously conceive  that  Northey  was  entitled  to  the  personal, 
as  he  is  to  the  new/,  property  of  the  deceased ;  under 
which  impression,  and  not,  as  asserted,  from  any  con- 
sciousness of  his  father's  illegitimacy,   he  made  the 
admission  relied  upon.     But  he  retracted  this,  almost 
instantly,  upon  receiving  better  information ;  and  from 
that  time  to  the  present  has  asserted  his  interest,  an 
interest  which,  in  my  judgment^he  has  amply  proved. 

The  single  question,  under  these  circumstances, 
that  of  costs ;  to  which  I  think  that  Mr.'  Cock, 
interest  has  been  denied  upon  such  frivolous  pretences 
is  justly  entitled.  Indeed  costs  generally  follow,  whe 
the  person  whose  interest  has  been  denied  succeeds^e  Jls 
in  establishing  it,  almost  of  course,  without  specialT.-^^ 
grounds  of  exception,  of  which  I  can  discover  none  iir^c  ii 
the  case  in  point.  On  the  contrary,  Mr.  Northey, 
content  with  the  real  estate,  having  called  in  the  ad- 
ministration duly  obtained  by  his  opponent  and  pu^ 
him  on  proof  of  his  interest  by  setting  up  a  case  thar-^^t 
he  has  failed  to  sustain  by  any  evidence,  he  is,  I  think 
espedaUy  liable  to  reimburse  that  opponent  for  his  ex- 
pences  in  both  Courts. 


-e 
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1824. 
Michaelmas 

Sullivan  v.  Sullivan.  ^^^' 

SULLIVAV. 

(By  Letters  of  Request,  from  the  Archdeacon  of  suluVan. 

Buckimham.) 

By-Day. 

rrmS  was  a  cause  of  separation,  a  rnensa  et  thoro,  by  The  mere 
reason  of  adultery,  promoted  by  John  Augustus  Sulli-  t^'b^the  * 
van,  against  his  wife,  Maria  Sullivan.  Aou^^a  mar 

Judgment.  ^'^^  descr- 

T  TIT  tion,wmnot 

Sir  John    NiCHOLL.   .  barasentence 

This  is  a  suit  of  divorce,  brought  by  the  husband  the  8uiu>f  * 
against  the  wife,  by  reason  of  adultery.    It  is  admitted,  ^®  ^^f^oi 
that  the  proofs  of  adultery  are  complete,  if  the  identity  ^^  ^^^^ 
of  a  female,  whose  history  is  given  in  the  depositions,  by  the  wife. 
and  of  Maria  Sullivan,  wife  of  the  party  promoting,  absenceofthe 
and  the  party  proceeded  against,  in  this  suit,  be  estab-  hSinottobe 
lished  in  a  manner  satisfactory  to  the  Court.     But  of  Jj^^^^?^^^' 
this  identity  I  entertain  no  doubt,  either  lecal  or  moral,  ^e  particular 

•  .         .         ■   case ; ■ and 

on  the  proofs — any  more  than  I  do,  of  the  diversity  of  the  sentence 

■  ,       >      ,        1      .     J      /.  1  .    .  •.!   held  not  to  be 

the  husband,  and  of  a  person  whose  mtercourse  with  barred,  as  in- 
the  wife,  is  proved  to  have  been  such,  as  fixes  upon  the  p^V ^e^^ 
wife,  (thdit. diversity  being  also  proved)  the  charge  of^*"^^'» 

adultery .  wards  the 

.'      '  wife   her 

,  The  marriage  of  the  parties  took  place  in  July,  1816 ;  adultery 
froin  and  after  which,  they  cohabited,  for  a  short  time,  ^'"^P'^^®^- 
and  mutually  acknowledged  each  other,  as  husband 
and  wife.  A  suit  was  then  instituted  by  the  father  of 
the  husband,  (a  minor  at  that  time  of  the  age  of  17  or 
1 8)  to  annul  the  marriage,  as  celebrated  by  banns  not 
published  in  the  true  names  of  one  of  the  parties-r- 
unquestionably  a  suflScient  ground  of  nullity,  had  the 
fact  so  been.     But  at  the  hearing  of  the  cause,  in  the 

u 
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1824.      month  of  June,  1818,  the  judge  of  the  Court  in  which 
Term.      ^^^  ^uit  was  instituted  pronounced  for  the  validity  of 
^"^^^^^     the  marriaffe — and  the  sentence  so  had,  on  appeal  to 
V.        this  Court,  was  affirmed,  also  in  the  month  of  June,  in 
the  following  year.     It  was  then  appealed,  namely, 
from  the  sentence  of  this  Court,  to  the  high  Court  of 
Delegates ;  nor  was  that  appeal  actually  dismissed  till 
the  month  of  February,  in  the  present  year  [1824];  al- 
though it  had  not  been  prosecuted  by  the  appellant  be- 
yond to  the  mere  bringing  in  of  a  libel  of  appeal ;  to  which 
the  respondent  had,  at  once,  given  a  negative  issue. 

Upon  the  institution  of  the  suit  of  nullity  in  1816, 
the  husband  was  sent  abroad  by  his  father,  to  await 
its  issue.  He  was  soon  joined  on  the  continent,  by 
his  father  and  mother  ;  and  continued  abroad  till  Feb- 
ruary, 1 822 ;  at  which  time  the  appeal  in  the  Court  of 
^  Delegates,  as  just  said,  was  still  depending — Shaving, 

during  the  greater  part  of  that  time,  been  attached  to 
the  British  embassy  at  Paris.  The  circumstances  to 
which  the  Court  has  referred,  as  connected  with  the 
marriage,  account,  I  think,  satisfactorily  for  this  part  of 
the  history.  But  I  should  say,  that  on  the  husband's 
coming  of  age,  a  deed  of  separation  is  executed  by  and 
between  the  parties ;  covenanting  for  their  living,  in 
•  future,  separate  and  apart  :  an  annuity  for  life  of  500/., 
and  the  sum  of  1000/.  by  way  of  outfit,  being  settled 
on  the  wife,  in  and  by  that  deed. 

The  wife,  during  all  this  time,  continued  in  this 
country,  resident  at  various  places — as  first,  at  a 
place  called  Gold  Hill,  near  Chalfont  in  Buckingham- 
shire ;  and  then  at  lodgings  in  Mary-le-bone,  until  the 
spring  of  the  year  1821— at  the  former  of  which  places 
it  is,  that  she  is  proved  to  have  become  intimate  with 
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Mr.  Henry  Gouldney,  her  alleged  paramour.  At  1824.  ^ 
lat  precise  time,  that  intimacy  assumed  the  charac-  Term. 
'  which  now  attaches  to  it,  neither  is,  nor  requires 
be,  stated  in  evideni3e.  Suffice  it  to  observe,  that  v. 
April,  1821,  the  wife,  Mrs.  Sullivan,  went  to  reside 
Mottingham,  near  Eltham,  in  Kent,  where  she  con- 
ned till  the  month  of  April,  in  the  following  year — 
d  that,  during  nearly  the  whole  of  that  period,  she, 
rs.  Sullivan,  and  Gouldney,  cohabited  as  husband 
d  wife :  passing  however  under  assumed  names,  and 
ing  every  precaution,  (as*  by  sufiering  no  trades 
ople  to  enter,  or  even  to  come  within  the  outer  gates 
the  house,  which  is  described  as  situated  in  a  spot 
nsiderably  secluded,  &c.)  clearly,  as  it  should  seem, 
order  to  avoid  any  detection  of  this  intercourse  by, 
on  behalf  (^,  the  husband.  The  same,  at  Nelson 
[uare,  in  the  neighbourhood  of  Newington,  to  which 
By  removed  after  leaving  Mottingham ;  and  then  at 
osely  Row,  in  the  parish  of  Princes  Risborough,  in 
B  county  of  Bucks. ;  where  Mrs.  Sullivan  was  resi- 
nt,  at  the  issue  of  the  citation  in  the  cause.  And  it 
in  proof,  that  the  fruit  of  this  intercourse  has  been  two 
ildren,  to  whom  the  wife  has  actually  given  birth ; 
thout  any  pretended  connection  with  her  husband, 
B  complainant  in  the  cause. 

So  far  then  as  respects  the  adultery  charged  on  the 
fe,  the  case  is  fully  proved.  Now  being  so  proved, 
d  actiud  Connivance,  at  least,  on  the  part  of  the 
sband  not  being  suggested;  what  is  there,  let  me 
k,  to  justify  the  wife's  violation  of  her  marriage  vow ; 
d  so,  to  deprive  the  husband,  in  this  particular  in- 
ince,  of  that  remedy,  to  which  the  wife's  infidelity 
ednly  intitles  a  husband,  under  ordinary  circumstances? 

u2 
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1824.     It  has  been  argued,  that  the  husband's  going,  and  hia 

Michaelmas  ,  i  i        '  ^      ^  f  •  j    »• 

Term.     ^^^S  sojourn,  abroad,  amounts  to  a  mauaous  dcsertwm 
of  the  wife;  and  that  this  should  operate  as  a  bar. 
r.  "     Now  here,  in  the  first  place,  I  am  still  to  learn,  tha» 
even  a  malicious  desertion  of  the  wife  by  the  husband,  ias 
any  bar  to  a  sentence  of  divorce  prayed  by  the  husband 
for  adultery  committed  by  the  wife.     By  the  la^« 
indeed,  of  some  countries,  malicious  desertion  is  a  sula 
stantive  ground  of  divorce,  at  the  prayer  of  the  wifi 
against  the  husband;    but  not  even  there,  that  I 
aware  of,  it  licences  adultery  on  the  part  of  the  wife,  l>y 
precluding  the  husband  from  a  sentence  of  divorce  on 
proof  of  its  commission.       Certainly,  however,  that 
neither  is,  nor  ever  has  been,  a  doctrine  of  the  law  of 
this  country ;  which  also,  as  it  is  well  known,  has  not 
recognized  even  malicious  desertion  as  a  substantive 
ground  of  divorce.'    But,  though  secondly,  principally, 
I  am  clearly  of  opinion,  that  in  true  legal  construction, 
the  husband's  absence  from,  was  any  thing  but  a  mali- 
cious desertion  of,  the  wife,  under  the  circumstances  of 
the  case.     At  the  time  of  the  husband's  going  abroad, 
a  suit  (then  just  instituted)  was  depending,  to  try  the 
validity  of  the  marriage :  nor  was  that  question  faiaUy 
disposed  of  till  long  after  the  adulterous  connexion 
formed  by  the  wife,  on  which,  being  proved,  the  hus- 
band now  relies  for  a  sentence.     But  during  the  pen- 
dency of  that  suit,  cohabitation  was  not  only  not  in- 
cumbent, by  law,  on  the  parties,  or  on  either  of  them ; 
it  would  even  have  been  legally  censurable,  at  least  in 
the  husband.     Nor  could  the  wife  at  any  period,  till 
after  that  when  she  had  forfeited  her  conjugal  rights  by 
the  actual  commission  of  adultery,  have  sued  the  hus- 
band for  restitution,  had  he  been  resident  in  this  country- 
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Of  one  feature,  at  least,  of  malicious  desertion,  tliere  is  1824. 
I  total  absence  of  any  appearance  in  the  cause — I  mean  ^t'^^, 
:hat  feature  (often  a  very  principal  one  in  the  character 
)f  malicious  desertion)  which  discloses  itself,  in  the 
>ircumstance  of  the  wife  being  left  unprovided  for.  She 
^ras  amply  provided  for  out  of  the  husband's  funds,  on 
lis  becoming  of  age,  as  already  said  by  the  Court,  under 
Jie  deed — and,  up  to  that  time,  she  had  been  alimented 
it  the  rate  of  300/.  per  annum,  by  the  Courts  in  which 
the  suit  of  nullity  successively  depended. 

But  the  deed  of  separation  has  also  been  urged  in  bar 
^f  the  husband's  prayer.  Now  these  Courts  have  so 
repeatedly  said  that  such  *^  deeds  of  separation"  are  no 
bars,  either,  on  the  one  hand,  to  suits  for  restitution,  or, 
3n  the  other,  as  here  suggested,  to  charges  of  adultery, 
that  it  would,  be  quite  superfluous  to  combat  this 
irgument,  looking  at  the  deed  of  separation  between 
these  parties,  qud  deed  of  separation  merely.  But  it 
las  been  said,  that  this  particular  deed  of  separation, 
3y  the  very  wording  of  it,  amounts  to  a  letter  of  license 
:o  the  wife,  to  conduct  herself  howsoever,  and  to  con- 
lect  herself  with  whomsoever,  she  pleases.  But  I  see 
lothing  in  the  deed,  even  taken  per  se,  which  neces- 
sarily implies  this .  I  see  no  more  in  the  deed  than  the 
ordinary  class  of  provisions  (a)  for  enforcing,   so  far  as 

(a)  ^'  Now  this  indenture  witnesseth,  that  in  pursuance  of  the  said 
agreement,  &c.,  he,  the  said  John  Au^stus  Sullivan,  doth  covenant,  &c. 
uhat  the  said  Maria  Sullivan  may,  at  all  times  hereafter,  live  separate 
md  apart  from  him,  the  said  John  Augustus  Sullivan,  her  husband 
is  if  she  was  sole  and  unmmarried ;  and  that  she  shall  be  free  from 
die  power  and  command,  restraint,  control,  and  authority,  of  him  the 
said  John  Augustus  Sullivan ;  and  shall  and  may  live,  and  reside, 
in  such  place  or  places,  and  in  such  manner,  as  to  her,  from  time  to 
time,  shall  seem  meet:  and  that  he,  the  said  John  Augustus  Sullivan^ 


Sullivan 
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1824.  may  be,  the  continuance,  and  preventing  the  determi- 
T^j^^  nation,  of  the  separate  state  in  which  the  parties  cove- 
nant to  live,  by  means  of  a  suit  for  restitution  brought 
V  by  either,  which,  nearly  in  all  cases,  find  their  way  into 
deeds  of  this  nature;  though  nugatory  as  to  any  bind^ 
ing  effect  on  the  parties^  in  this  particular,  as  already, 
hinted.  But  what  again,  as  appears  in  evidence^  has  been 
the  conduct  of  the  parties  to  the  deed?  Does  that 
countenance  the  interpretation  sought  to  be  put  upon  it 
by  the  wife's  counsel  ?  Does  that  give  it  to  be  supposed 
that  either  the  one  gave,  or  the  other  took  it,  as  a 
letter  of  licence  to  the  effect  contended  ?  Quite  the 
contrary.  Did  the  wife  consider  it  a  letter  of  lic^iee 
to  connect  herself  with  Mr.  Gouldney  ?  The  clandoi- 
tinity  of  that  connexion,  to  which  I  have  already  al- 
luded, shews  it  not  to  have  been  so  regarded  Ion  h& 
part.  And  as  to  the  hushandy  it  is  not  denied,  that 
immediately  on  receiving  intimation  of  what  the  wife's 

shall  not,  nor  will,  molest  or  disturb  the  said  Maria  SulKvan  iq  ber 
person^  or  in  her  manner  of  living,  &c.,  nor,  at  any  time  or  times 
hereafter,  by  suit  or  process  in  the  ecclesiastical  Court  &c.,  or  by  any 
other  means  whatsoever,  seek  or  endeavour  to  compel,  the  said  Maria 
Sullivan,  to  cohabit  or  live  with  him  the  said  John  Aug^tus  Sullivan, 
or  to  enforce  any  restitution  of  conjugal  rights ;  and  shall  not,  or  will, 
for  that  purpose  or  otherwise,  use  any  force,  constraint,  or  viotence,  to 
the  person  of  the  said  Maria  Sullivan ;  or  sue,  or  cause  to  be  sued, 
any  person  or  persons  whatsoever,  for  receiving,  harbouring,  lodging, 
protecting,  or  entertaining  her— but  that  she,  ^e  said  Maria  Sullivan, 
may,  in  all  things,  live,  as  if  she  was  sole  and  unmarried,  without  the 
restraint  or  correction  of  the  said  John  Augustus  SuUivan,  or  of  any 
other  person,  or  persons,  by,  or  through  his  means,  consent,  or  pro- 
curement." It  will  be  seen  that  these  provisions  are  precisely  simBarlo 
those  in  the  deed  of  separation  in  the  cause  of  Barker  o.  Barker.  Vide 
page  287,  ante  in  notis. 


t 


Sullivan. 
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conduct  had  been,  he  takes  steps  to  bring  the  matter  to      I8'i4. 

-        ,    .  ..1       ^  .   .  .^  Michaelmas 

ts  present  legal  issue;  without  any  suspicion,  as  it     Term. 
should  seem,  that  he  had  licensed  the  wife  to  form  ^^"^^^"^ 

Sullivan 

my  such  connexion  as  that,  which  is  the  foundation  of  ^    v. 
ins  suit — although  the  mere  production  of  the  deed, 
f  a.  letter  of  license  to  the  wife  to  form  such  a  con- 
lexion,  would  at  once  defiiat  the  sole  object  of  the 
suit,  as  he  himself  must  have  known. 

The  Court  has  .been  urged,  over  and  over,  to  Consider 
the  ill  effect  which  it  has  been  partly  argued,  and  partly 
subsumed,  that  a  sentence  of  divorce  in  this  cause  will 
liave  on  public  morals.  This,  of  course,  as  with  re- 
ference to  the  supposed  countenance  that  immorality 
will  derive,  from  a  husband  so  circumstanced  as  the 
plaintiff,  taking  advantage,  as  it  has  been  phrased,  of 
bis  wife's  infidelity.  But  is  the  Court,  by  withholding 
its  sentence,  to  leave  it  to  be  inferred,  as  it  must 
io,  that  a  wife,  even  one  so  circumstanced  as  the 
defendant,  has  its  sanction  to  commit  adultery  ?  I 
bardly  think  that,  of  the  two  alternatives,  this  is  the 
yae  least  likely  to  countenance  immorality.  What 
should  have  been  the  wife's  conduct  in  the  peculiar 
circumstances  under  which  I  admit  her  to  have  been 
placed  ?  Its  object  should  have  been,  to  qualify  herself, 
luring  his  absence,  by  mental  and  moral  improvement, 
br  the  husband's  future  society ;  which  might  then, 
lOtWithstanding  the  state  of  actual  separation  in  which 
:hey  were  living,  have  been  ultimately  afforded  her.  In- 
stead of  so  doing,  by  abandoning  herself  to  her  vicious 
nclinations,  she  has  clearly  founded  the  sentence  of 
^egal  separation  now  prayed  by  the  husband — which,  as 
thinking  him  justly  entitled  to  it,   under  all  the  cir- 
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1 824.      cumstances  of  the  case,  in  spite  of  what  has  been  urged 

Michaelmas         ,  t  i*      i  /-  x 

Term,     to  the  contrary,  I  accordingly  pronounce,  (a) 


Sdllivan 


V. 


(a)  Mr.  Sullivan  has  since  obtained  an  act  of  parliament  by  which  the 
Sullivan,  marriage  was  dissolved :  although  he  and  his  wife  were  living  separate, 
as  above,  (in  effect  had  never  cohabited)  when  the  adultery  in  proof 
was  committed  by  the  wife.  To  compensate  for  this  ordinary  requisite 
(namely  the  cohabitation,  at  that  time,  of  the  parties)  tothepaflsingof 
such  an  act,  it  seems,  that  the  two  houses  examined  witnesses  to  ^ 
wife's  ante-nuptial  incontinence.  The  editor  conceives  this  to  be  the 
single  instance  of  their  having  so  done.  Such  evidence,  it  maybe  added 
has,  in  no  instance,  been  received,  to  assist  in  making  out  the  husband*! 
claim  to  a  sentence  of  separation  by  reason  of  his  wife's  adultery, 
in  the  spiritual  Court.     See  Perrin  v.  Perrin  vol.  1 .  p.  1 . 


IN  THE  PECULIARS  COURT  OF  CANTERBURY. 


England  v.  Hukcomb. 

V.  Williams. 

V.    RiCHARPSOX 


By-Day. 


England  v.  Hurcobib. 


Articles 


JUDGMENT. 

Sir  John  Nicholl. 

The  case  before  the  Court  is  one  already,  in  part, 
against  three  disDOsed  of  bv  its  judgment  in  the  cause  of  Palmer  i;. 

defendants  for,.,  ,  i-x-i  m 

brawling,  &c.  Rottey  (fl),  which  was  heard  m  Easter  Term.     It  arises 

in  a  churchy 

pronounced  to  be  proved,  and  the  defendants  suspended  and  condemned  in  full  costs — the  case 
of  no  one  of  the  three,  either  looking  to  his  own  conduct,  or  that  of  the  promovent,  being  held 
to  be  a  case  for  mitigated  costs. 

(a)  See  page  141,  ante. 


England 
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3ut  of  the  same  general  transaction,  and  the  same  1824. 
general  principles  are  applicable  to  it;  thoiigh  in  their  Term. 
i^ircumstances,  each  is  a  distinct  case,  independent  of 
the  other,  and  standing  upon  its  own  grounds.  v. 

The  offence  charged  upon  Mr.  Hurcomb  in  the  pre-  &c.  ' 
sent  suit,  is  the  identical  offence  charged  in  the  former 
juit  against  Mr.  Roffey.  Roffey's  offence  was  that  of 
quarrelling,  chiding,  and  brawling,  with  Hurcomb— 
Hurcomb's  is  that  of  quarrelling,  chiding,  and  brawling 
with  Roffey.  Roffey's  offence  was  held  to  he  proved, 
by  the  Court — but,  in  so  holding  it,  the  Court  intimated 
its  opinion,  that  Hurcomb,  upon  his  own  shewing,'  (for 
Hurcomb  was  a  witness  in  that  cause)  was  in  pari  delicto— 
10  that  his  shortest  way  out  of  such  a  suit  as  the  present, 
thould  any  such  be  instituted,  would  probably  be 
hat  most  conducive  to  his  own  interest.  The  de-. 
endant,  however,  has  persisted,  notwithstanding  this 
Qtimation,  in  bringing  his  cause  to  a  hearing,  and  in 
lefending  it  by  counsel ;  though  he  has  profited,  to  some 
txtent,  by  the  advice  of  the  court,  in  not  examining 
vitnesses  upon  his  defensive  allegation  ;  which,  of 
lourse,  renders  the  evidence,  and  consequently  the 
expenses  on  both  sides,  less  considerable  in  this,  than 
n  the  former  cause ;  in  which  witnesses  were  actually 
examined  to  a  defensive  allegation,  although  their 
evidence  failed  to  sustain  the  defence  set  up. 

In  support  of  the  articles  exhibited  in  this  cause, 
lepositions  have  been  taken,  the  result  of  which,  in  niy 
udgment,  leaves  the  case  satisfactorily  proved.  It  is 
proved  that  Hurcomb  quarrelled  and  chode  with  Roffey, 
inrhom  be  repeatedly  called  a  "common  informer,"  for 
tiours  together,  at  the  polling  table — and  that,  subse- 
quently, he  renewed  the  quarrel  in  the  north  aisle. 
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1824.  down  which  Roffey  was  proceeding  in  his  way  out  of 
^^Term!^  the  church — a  renewal  which  led  to  that  disgraceful 
scene  of  uproar  and  confiision,  stated,  and  reprobated 
by  the  Court,  in  its  former  judgment.  It  is  proved 
too,  that  Roffey,  upon  that  occasion,  was  certainly 
treated  with  great  violence,  even  that  his  clothes  were 
torn  from  his  back — but  there  is  no  satisfactory  proof 
of  any  actual ''  smiting  "  of  Roffey,  by  Hurcomb,  as 
charged  in  the  articles.  The  ''  lifting  up  of  his  arm," 
spoken  to  by  the  witnesses,  seems  to  have, been  for  the 
purpose  of  warding  off  an  expected  blow ;  and  not  for 
that  of  actual  aggression. :  The  brawling,  however,  at 
the  polling  table,  and  its  renewal  in  the  north  aisle,  I 
repeat,  are  most  satisfactorily  proved ;  and  the  result- 
is,'  that  which  the  Court  anticipated,  at  the  hearing  oE 
the  former  cause. 


England  v.  Williams. 

V.  Richardson 


Neither  of  the  other  defendants,  Mr.  Williams, 
or  Mr.  Richardson,  is  defended  by  counsel.    They 

both  proceeded  against  for  quarrelling,  chiding,  and- 

brawling,  upon  the  same  day,  (and  on  the  same  occa- 
sion) as  the  first  defendant.   The  case  against  Williams?^ 
has  no  direct  connexion  with    the  quarrel   between^ 
Roffey  and  the  first  defendant ;  nor  is  the  case  of  Mr. 
Richardson,  again,  immediately  connected,  either  with, 
that,  or  with  the  case  of  Mr.  Williams.   But  the  offence 
of  brawling,  and  an  aggravated  offence  of  that  descrip- 
tion, is  proved  against  both  these  defendsmts ;  against 
Richardson  in  particular,  whose  case,  in  fact,  is  the 
most  offensive  of  the  three.     Against  this  defendant  is 
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proved,  not  only  the  uite  of  the  most  opprobrious  Ian-  i  B24. 
gtiage,  but  that  of  the  menaces,  (delivered,  too,  in  the  ^Term. 
attitude)  of  a  prize  fighter— it  is  even  proved,  that  he 
went  so  far  as  to  demand  the  "  card^'  of  a  person,  who 
merely  interfered  to  repress  his  gross  incivility  to  the 
rector— a  species  of  implied  challenge,  tending  to 
positive  bloodshed— and  all  this  in  a  church ;  where 
christian  benevolence,  and  forgiveness  of  injuries,  if 
any  have  been  sustained,  ought  especially  to  prevail. 
In  short,  the  articles  of  charge  are  fully  proved  against 
both  these  defendants. 


N 


The  only  real  question  in  either  of  the  three  cases  i» 
that  of  costs. 

Now  the  Court  has  looked  in  vain  for  grounds  to  ren- 
der either  of  these  cases,  like  that  of  Palmer  v.  Tijou,  (a) 
(b,  still  other  cause  arising  out  of  the  same  general  trans- 
action, disposed  of  here  in  the  last  Term)  a  case  for 
Mtigated  costs.  The  cause  of  Palmer  v.  Tijou  is  dissimi- 
lar from  either  of  the  three,  both  as  respects  the  pro- 
moters, severally,  and  the  parties  proceeded  against.  As 
respects  the  promoters,  true  it  is,  that  Mr.  Palmer  was 
a  parish  officer,  actings  ostensibly,  in  the  discharge  of  his 
official  duty ;  but  the  Court  is  still  disposed  to  adhere 
to  its  opinion,  entertained  at  first  for  reasons  already 
expressed,  that  the  prosecution  of  Tijou  was  one  that 
originated,  to  some  extent  at  least,  in  party  feeling,  al- 
though directed,  or  advised,  by  so  respectable  a  body  as 
the  vestry  of  this  parish ;  with  which  the  Court  had  the 

(a)  See  page  196,  ante. 


310  CASES    DETERMINED    IN    THE 

\^^; '      misfortune  to  differ  in  opinion  as  to  the  propriety  of 

Term,     selecting  Mr.  Tijou,  for  a  party  to  be  proceeded  against, 

^^^^     rather  than  one  of  the  present  defendants.     Here,  as  in 

»•        Tijou's  case,  the  promoter  is  a  parish  officer^  acting  in 

&c.       discharge  of  his  official  duty,  (for,  upon  Mr.  England, 

as  sidesman^  this  prosecution,  if  proper  to  be  had,  clearly 

devolved;    Roffey,   the  churchwarden,  being  himself 

'  under  prosecution  for,  and  afterwards  convicted  of,  a 

shnUar  offence,)  without  any  such  circumstance,  as,  I 

4 

am  still  of  opinion,  existed  in  that  other  case,  to  dero- 
gate from  his  claim  upon  the  Court,  for  full  protection 
and  indemnity.  Palmer  too,  might  possibly  look  to 
the  parish  purse  to  reimburse  him  for  his  expences ; 
this  promoter  has,  obviously,  no  prospect  of  being 
indemnified  for  the  costs  of  the  present  prosecutions, 
by  any  contributions  from  that  quarter.  Again,  as  to 
the  parties  proceeded  against,  Tijou's  transgression 
was  one  by  no  means  of  an  aggravated  nature ;  Tijou 
was,  confessedly,  no  party  to  the  original  broil — he  in- 
terfered to  protect  his  churchwarden,  Roffey,  who  was 
being  treated  at  the  time  with  great  actual  violence — 
and  his  interference,  if  it  had  been  confined  to  that 
object,  wouldAave  entitled  him  to  praise,  rather  than 
to  censure.  But  his  language  and  conduct  upon  that 
occasion  were  extremely  reprehensible,  whatever  his 
motives  might  be :  and  though  capable  of  much  excuse ; 
thei/  admitted  (the  former)  of  no  justification.  These 
on  the  contrary  are  all  aggravated  cases ;  and  I  think 
that  I  am  bound  to  accompany  the  sentence  of  suspen- 
sion, ab  ingrtssii  ecelesice  for  one  month,  in  each  of  the 
three,  as  in  the  case  of  Palmer .  v.  Roffey,  with  full 
costs. 

It  would  have  been  matter  of  some  gratification  to 


England 
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the  Court,  to  have  foufid  any  just  ground  for  mitigat-     .1^24, 
ing  the  costs  in  any,  or  all,  of  these  cases.     For  this.      Term. 
probably,  as  giving  a  triumph  to  neither  party,  would 
have  best  conduced  to  allay  animosities,  and  to  conci-        » 
Hate  that  harmony  in  this  parish,  which  has  been,  too       &c. 
long,  interrupted — an  object  which,  undoubtedly,  has 
not  been  out  of  the  view  of  the  Court.     Still,  however, 
to  do  justice  is  a  paramount  consideration ;  and  I  really 
do  not  see  how,  both  for  the  purpose  of  repressing  such 
offences  generally,  and  for  that  of  affording  due  protec- 
tion to  the  parish  officer,  officially  proceeding  in  these 
particular  suits ;  (and  whose  claim  to  full  protection,  is 
derogated  from  by  no  circumstance  whatever,  that  I 
am  aware  of)  I  can  refuse  to  condemn  all  three  defen- 
dants, Mr.  Hurcomb,  Mr.  Williams,  and  Mr.  Richard- 
son, in  costs,  generally. 


N  THE  PREROGATIVE  COURT  OF  CANTERBURY. 


Ist  Session. 

Hunter  v.  Byrn. 
(On  Petition.) 

Henry  Frederic  arbouin,  late  of  Mincing  j^j^^J-^ 

Xane,  London,  died  some  time  since,  having  duly  made  inventory, 

,         *  C7         «/  given  in  on 

^nd  executed  his  last  will  and  testament,  whereof  he  the  oath  of  an 

executor,  are 
taken  bv  one 
^Dnly  of  various  parties,  (her  interest,  too,  only  derivative)  equally  interested  in  the  efiiects  of 
the  testator,  the  rest  apparently  accjuiescing ;  and  where  the  disclosure  of  assets  sought,  refers 
back  to  transactions  pretty  remote  m  point  of  date,  &c. — ^under  such  (and  by  parity  of  reason, 
vmder  similar)  circumstances,  the  court  will  presume  the  inventory  to  be  correct,  and,  conse- 
quently, will  dismiss  the  executor,  without  $trong  grounds  laid  to  induce  a  contrary  suspicion. 


Bt&n. 
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1824.  appointed  his  wife,  Elizabeth  Arbouin ;  James  Byrn, 
^Term.  (p*rty  in  the  cause);  and  John  Sabatier,  executors; 
"■^^^^^     who  took  probate,  as  such,  of  his  will  in  the  month  of 

Hunter      , , 

t;.        May,  1803. 

The  testator,  by  his  said  will,  directed,  that  the 
residue  of  his  estate  and  effects  should  be  converted 
into  money,  and  invested  in  the  names  of  the  said 
James  Byrn,  and  John  Sabatier,  tqxm  trust,  to  pay  the 
interest,  annual  dividends,  or  profits  thereof  to  his  said 
wife,  Elizabeth  Arbouin,  for  her  life;  and  from  and  after 
her  decease,  (in  the  event  of  the  deaths  of  their  conmion 
issue,  under  age  and  unmarried,  a  contingency  which 
actually  befel  in  the  year  IS  17),  upon  trust,  for  the 
benefit  of  such  person,  or  persons,  as  she,  the  said 
Elizabeth  Arbouin,  should,  by  will  or  otherwise,  law- 
fully appoint. 

Elizabeth  Arbouin  died,  having  first  duly  made  and 
executed  her  last  will  and  testament,  whereof  she  also 
appointed  James  Byrn  aforesaid,  and  the  Rev.  Daniel 


Veysie,  clerk,  executors,  who  duly  proved  the  same  i 
the  month  of  February,  1 806 ;  having,  in  and  by  sue 
will,  directed  and  appointed,  that  both  her  own  property 
and  that  subjected  to  her  appointment,  by  the  will  d 
her  husband,  in  the  event  aforesaid^  should,  in  that  event, 
go  to,  and  be  divided  among,  certain  persons  in  certai 
proportions— one  eighth  being  limited  and  bequeathed^ 
in  the  same,  to  Susannah  Hunter,  (formerly  Arbouin^ 
the  other  party  in  the  cause. 

Under  these  circumstances,  a  citation  had  issued,  at 
the  instance  of  the  said  Susannah  Hunter,  calling  upon 
the  said  James  Byrn,  as  surviving  executor  of  the  will 
of  Elizabeth  Arbouin  deceased,  for  an  inventory,  and 
account  of  her  effects.      And  the  present  question  re- 
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(pected  the  validity  of  an  objectidn  taken,  on  the  part  of     1B24. 
kirs.  Hunter,  to  the  declaration  in  lieu  of  an  invmtory      Term. 


exhibited  by  the  said  James  Bym,  under,  and  in  virtue 

,  HtJNTEB 

^,  that  citation.  «. 

In  SUPPORT  of  the  objection  it  was  contended,  that 
he  inventory  was  untotisfaetory,  as  not  duly  setting 
brth  the  husband's  effects,  subjected,  as  above,  to  the 
lisposal  of  the  wife ;  to  a  constat  of  which  Mrs.  Hunter, 
IB  appointee  to  an  eighth  of  these,  was  clearly  entitled, 
ind  from  Bym,  the  party  cited — he,  Bym,  being  the 
jurviving  e^vecutor,  both  of  husband  and  wife. 

On  the  other  hand,  it  was  argued  that  the  objec- 
ion  was  unfounded  ;  the  inventory  itself  being  satisfac* 
»ry,  in  the  view  taken  of  it  by  counsel  (in  effect,  that 
;tated  in  the  judgment).  It  was  also  submitted,  that 
he  objection  was  one  which,  whether  founded  or  not,  it 
night  be  incompetent  to  the  Court  to  entertain,  on  the 
mthority  of  certain  cases  determined  at  common  law ; 
md  in  particular,  on  that  of  a  late  qase,  Henderson  v. 
French,  in  Maule  and  Selwyn's  Rqwrts.  (a). 

Judgment. 

Sir  John  Nicholl. 

This  inventory  or  declaration  is  objected  to,  in  a 
single  item.  The  party  who  objects,  states  in  her  act 
m  petition,  that ''  she  has  been  informed,  and  believes, 
that  the  sum  of  1140/.>  over  which  the  said  Elizabeth 
^bouin  is,  in  the  said  declaration,  by  the  said  James 
Bym,  admitted  to  have  had  a  disposing  power  by  the 
m\l  of  her  late  husband,  does  not  constitute,  and  is  not 
in  the  said  declaration,  stated  to  constitute,  the  whole  of 
lier  late  husband's  effects,  subjected  to  the  disposal  of 

[a)  Vide  case  of  Telford  v.  Morison,  formerly  ThoQkas,  post  page  319. 
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1824.  the  said  Elizabeth  Arbouin,  as  aforesaid,"— that  is,  as 
7v"rni.  already  stated  in  the  former  part  of  the  act.  And  she 
prays,  that  "  the  said  James  Bym  may  be  assigned  to 
amend  his  declsiratioD,  either  by  inserting  therein,  at  by 
exhibiting  separately,  a  full,  true,  and  particular  m\^- 
tory,  of  all  and  singular,  such  the  goods,  chattels,  an] 
credits  of  the  husband,  that  at  any  time,  since  his  dewL 
liave  come  to  his,  the  said  James  Byrn*s  hands,  posses- 
sion, or  knowledge,  as,  by  the  husband's  will,  were 
directed  to  be  invested,  upon  trust  for  the  benefit/  !n 
a  certain  contingency,  of  the  appointees  of  .the  wife"^ffl 
which  Mrs.  Hunter,  I  may  say,  is  fully  admitted  ^he 
one.  .  ,       ,     _  '' "  . 

Now  the  property  of  the  husband,  so  subjected  to  toe 
wife's  disposal,  being  the"  reiirfaeo/'AiFc^ctYv,"  thecx;hi- 
bitant  has  stated,  in  substance,  both  the  amount  of  that 
residue,  and  how  derived.  For  he  says,  that,  till  the  death 
of  his  co-executor,  Mr.  Veysie,  in  the  year  1817,^  he. 
the  exhibitant,  scarcely  intermeddled  in  the  deceaseds 
effects ;  save  only  that,  early  in  that  year,  "  at  the  time 
of  his,  the  exhibitant's,  bankruptcy,  he  proved,  as  execu- 
tor of  the  deceased,  a  debt  against  Ms  men  estate.  For  the 
share  of  property  due  to  her,  the  deceased,  on  amount 
of  a  partnership  concern,  in  which  he,'  the.exmtutaiit, 
and  the  deceased's  late  husband,  had  been  former^ 
engaged ;"  with  the  dividends  upon  which,  he  purebr- 
ed the  sum  of  150(V.,  three  per  cent  consolidated  raw 
annuities,  in  the  joint  names  of  himself,  and  Mf.^Saba- 
tier,  his  co-executor  in  the  estate  of  the  husbalid.'  He 
admits  the  deceased  to  have  had  a  disposing  poWer  over 
this,  by  the  will  of  her  husband ;  and  this  it  is  ot^wtuc^ 
Mrs.  Hunter  speaks,  in  her  act,  as  U40/.;beingiliesum 
for  which  that  stock  was  actually  sold  but  in  August, 
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1821 ;  and  which  constitutes  the  supposed  objection-  ,^.^,®^- 
able  item,  in  the  declaration  now  excepted  to.  xerm. 

The  question  then  is,  whether  the  exhibitant  is  com- 
pellable, upon  this  statement  of  facts,  to  substitute  for 
this  sum  of  1140/.,  stated  in  his  declaration,  an  inven- 
tory, in  full,  of  the  husband's  effects,  as  now  prayed  ? 
I  am  of  opinion  that  he  is  not  compellable,  at  this  time, 
in  virtue,  at  least,  of  the  present  citation,  and  under  the 
circumstances.  The  disclosure  sought,  is  very  remote 
in  point  of  time — ^it  is  sought  by  one,  whose  interest  in 
the  effects  of  the  husband  is  merely  derivative ;  and  the 
citation  is  for  an  inventory  of  the  wife's  effects  only,  not 
those  of  the  husband— although  this  last,  as  being  a 
technical  objection  merely,  inasmuch  as  Bym,  the  party 
cited,  is  the  husband's  executor,  as  well  as  that  of  the 
wife,  might  have  been  overlooked  by  the  Court,  had  the 
party  citing  him  made  a  strpng  case  upon  the  merits. 
Both  testators  have  been  dead  these  almost  20  years 
Bym  too  had  co-executors  in  the  management  of  the 
estates  of  both ;  each  of  whom  is  since  also  dead — and 
of  various  legatees,  the  whole,  it  should  seem,  with  the 
exception  of  Mrs.  Hunter,  have  acquiesced  in  this  sum 
of  1 140/.,  being,  as  he  states  it,  thai  residue  of  the  hus- 
band's effects  subjected,  by  his  will,  to  the  wife's 
appointment.  Now  I  think,  under  these  circumstances, 
that  I  am  bound  to  presume  the  inventory  correct  in 
this  particular,  without  strong  grounds  laid  to  induce  a 
contrary  suspicion.  But  I  have  looked  in  vain  for  such, 
in  the  present  proceeding.  Nothing  in  the  shape  of  any 
omission,  or  suppression,  is  specified—^l  i^qh  her  act 
states  (unsupported  too  by  any  affidavit)  is,  that  she, 
Mrs.  Hunter,  has  been  informed,  and  believes,  that  this 
sum  of  1140/.,  is  not  the  whole  of  her  late  husband's 
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1824.      effects,  subjected  to  the  wife^s  disposal  by  his  will.    On 
Term.     ^^  contrary,  it  is  svxnn  by  Bym,  generalfy,  at  the  end 
of  his  declaration,  that  no  further  or  other  goods,  chat- 
tels, or  credits,  of  the  deceased,  (the  wife)  have  at  any 
time  come  to  his,  the  declarant's,  hands,  possession,  or 
knowledge,   than  those  inserted  in  the  declaration; 
which  would  lie  plainly  false,  if  this  sum  of  1 140/.  did 
not  constitute  the  whole  of  the  effects,  subject  to  hei^ 
disposal,  under  the  first  testator's  will,  as  above.     It  i» 
m  effect  then,  both  stated  and  sworn,  in  this  declaration^ 
to  constitute  that  whole,  though  Mrs.  Hunter  ^9  other- 
wise in  her  act—- and  I  think  that  I  am  bound  to  presume 
that  statement,  so  made  and  sworn,  to  be  correct,  at: 
least  for  any  thing  that  appears  to  the  contrary  on  the 
face  of  these  proceedings ;  and,  consequently,  that  I  ain. 
bound  to  dismiss  the  party  cited  fi*om  the  further  effect: 
of  the  citation. 


iBt Session  ^^^  '^^  goods  of  Samuel  Rolls,  deceased.) 

(On  Motion.) 
XheCourtwiii  Samuel  rolls  of  Tottenham,  in  the  county  of 

not  decree  -^ 

probate,  even  Middlesex,  Esq.  (the  party  deceased)  died  suddenly,  on 
form,  of  aUer-ihe  25th  of  July  last,  [1824];  possessed  of  personal 
will,  so  made  property  to  the  amount,  in  value,  of  about  25,000/. 
SvM,  widon  I^  April  1815,  the  deceased  duly  made  and  executed 
Sei^to  be  ^®  ^^^'  ^^  *^^  presence  of  three  witnesses,  and  thereof 
o^  curaoiy,  appointed  his  wife,  and  three  other  persons,  executors. 

tiye,  upon 

Mdamt$ ;  where  it  is  doubtful  whether  any  proof  oi  what  appean  of  their  histoiy,  as  stated  in 
the  affidavits,  would  justify  the  Court  in  pronouncing  for  those  alterations,  if  r^;ularly  prO" 
jNnmded,  as  parU  of  the  testator's  will. 
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» 

£y  this  will  he  bequeathed  to  his  wife  the  sum  of  1824. 
1000/.,  and  all  his  furniture,  &c.,  absolutely ;  and  a  life  ^^f^^ 
interest  in  the  sum  of  8000/. :  to  his  nephew,  John 
Elolls,  5001. :  to  a  person  named  Francis  Sard,  50/. :  and 
the  residue  (with  the  exception  of  certain  other  legacies, 
imounting  in  the  whole  to  about  2000/.)  to  his  nephews 
md  nieces,  children  of  his  brothers'  and  sisters,'  twenty- 
Jiree  in  number;  eight  of  which  residuary  legatees 
were  still  minors. 

In  the  month  of  April,  1822,  the  dieceased,  in  a 
:onversation  with  Mr.  John  Sard,  mentioned  to  him, 
hat  it  was  his  intention  to  leave  Francis  Sard  100/. 

In  December,  1 823,  or  January,  1824,  he  produced 
lis  will  to  Mrs.  Rolls,  intimating  his  intention  to  make 
certain  alterations  in  the  same.  He  then  read  over  the 
ivill  to  Mrs.  Rolls ;  and,  on  reading  the  legacy  of  600/. 
riven  to  his  nephew,  John  Rolls,  made  some  alteration 
herein  with  a  pencil.  On  reading  the  bequest  of  50/. 
o  Francis  Sard,  he  made  a  similar  cilteration ;  observ- 
Qg,  that  he  had  promised  Mr.  John  Sard,  to  leave 
Francis  Sard  100/.;  the  propriety  of  keeping  which 
yromise,  she,  Mrs.  Rolls,  assented  to.  On  reading  the 
>equest  of  8000/.  for  life,  to  Mrs.  Rolls,  he  observed, 
hat  "  he  had  not  done  sufficient  for  her,"  and  that  "he 
irould  leave  her  isomething  more,  increasing  her  income 
o  600/.  per  annum;"  upon  which,  still  with  a  pencil, 
le  made  a  further  alteration  in  the  said  will. 

The  will  remained  in  the  testator's  own  possession  ; 
tnd  it  was  found,  after  his  death,  in  his  iron  chest,  by  a 
!tif  rs.  Holt,  with  the  following  pencil  marks,  and  altera* 
ions.  The  legacies  to  Mr.  John  Rolls,  and  Mr. 
Francis  Sard,  increased,  the  one  from  600/.  to  1000/. ; 
amd  the  other,  from  60/.  to  100/.,  respectively,  by 

X  2 
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1 824.  figures — and  the  bequest  for  life  to  Mrs .  Rolls,  increased 
Ter!r  from  8000/.,  to  9000/.,  by  the  word,  "iwie,"  (substituted 
for  dghi  in  the  will)  all  in  pencil — such  figures  and 
word,  respectively,  being  in  the  deceased^s  hand^ 
writing. 

An  affidavit  of  these  facts  was  now  exhibited,  made 
by  Mrs.  RoUs,  Mrs.  Holt^  Mr.  John  Sard,  cmdiiMr. 
Saddington,  (the  latter  to  the  hsmd-wiiting  only)  and  a 
decree  was  prayed,  on  the  part  of  the  executors,  calling 
upon  the  residuary  legatees,  to  shew  cause  why  pro- 
bate c£  the  said  will,  tvith  the  said  pencil  alterations, 
should  not  be  granted  to  the  executors  in,  coounoa 
form ;  with  the  usual  intimation* 

Court. 
Sir  John  Nicholl. 

These  alterations  are  slightly  made,  and  are,  clearly, 
in  themselves,  and  upon  the  face  of  them^  only  cursory 
and  deliberative.  And  it  is  by  no  means  certain,  that 
any />ro^  even  of  what  appears  of  their  history  in  these 
affidavits,  would  justify  the  Court  in  pronouacivij'l^ 
them,  if  regularly  propounded,  as  parts  of  the  d^CQa§^)s 
will.  With  this  impression  of  the  case,  I  think,  ^thfit 
probate  of  the  will,  as  altered^  ought  not  to  ,pfiss  to  ^ 
executors,  in  common  form;  and,  conseques^tlyy  ,t)^(t 
the  citation  now  prayed,  is  one  that  ought  np^  tp.  ^^ue. 
A  probate  in  common  form  would,  of  course^  t^M^t^i^ 
binding  upon  the  parties  entitled  to  the  residue^j  )^^Pf * 
cially  not,  upon  such  of  them  as  are;  minors^., .  J^%  ^ 
same  time,  in  permitting  it  to  pass,  the  Court  niight 
well  mislead  all  the  parties  as  to  what  its  piobttble 
judgment  would  be,  in  the  event  of  these  alterations 
being  propounded ;  and  the  facts  and  circumstance^, 
now  stated,  merely  upon  affidavits,  for  the  purpose  of 
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fiustaining  them,  being  pleaded,  and  proved — a  possible^  ^J^* 
mki-conception  against  which,  I  think,  I  am  bound  to  Term. 
guard  by  rejecting  the  present  prayer.  In  the  event  of 
t^se  alterations  not  being  propounded  by  those  who 
are  interested  to  sustain  them,  and  proved,  per  testes  ; 
probate,  must,  be  taken  of  the  will,  as  wiginally 
9|;eQuted  (a).  - 
t.  ;  ..         .  Motionr^used. 

(a)  Th/ese  alterations  were  propoooded  m  the  following  Hilary  Term, 
in  aii  afl^ation,  pleading,  in  substance,  as  stated  in  die  above  affi- 
ds(^ :'  but  the  Court,' on  debate,  rejected  the  allegation,  and  decreed 
^'  pi<6bMe  of  the  Will,  to  the  exedntora,  in  its  original  state. 


-w^ 


« t  ■  I  ' 


V'^^  -^  Tiii*ORD  V.  MoRisoMT,  formerly  Thomas.      '       2dSe8si<m. 

o?M^  M     -  (OnMGHm.) 

'THIS'^as  a  (Juestion  of  odfection  to  an  act  on  petition,  a  creditor  (or 
^-4Wch  th(B  proctor  fbr  the  party  objecting  had  declined  o^^tol!!? 
^iMtin^td;  dimply  niabing  the  Court,  by  counsel,  that^;^^'^^ 
HS^fe  ^art^  might  be  dismissed,  under  the  following  cir- *^  ^J^?*^' 
^gdfnste^is/ '^   ...  LorT^ 

'^^^fttoy  Thbmas,  widow  istrid  executrix  of  John  Thomai^,  Si^ation" 
^tkeJ'^krty  deceased  in  the  cause,  had  been  cited  byjj^^?^^^^ 

JBhi  Tdfdifa,  a  creditor  of  the  said  deceased,  to  exhibit  1^'  ^  **^«  ^ 

^        *  '  '  th  answers  of 

lin  mventoty  of  his  effects,  and  to  render  a  true  and  the  executor 

111    '.nt    ■      '  .  oradminis- 

ti^r,    though  he   may  not  go    on  to    examine  witmesses   to  falsify  the    inventory. 

'>i't!li^tidart  is,' plainly,  not  merefy  mimgterial  in  tiie  matter  x>f  inventories,  under  the  statute 
of  Hen.  Vni.,  although  there  are  two  cases,  m  prohibition^  in  the  Court  of  Rug's  Bench, 

^iJlMfiuigly  to  the  effect  (one,  at  least,  of  them)  as  reported,  that  it  is  so,  merely  ministerial. 
^im»dingly  it  will  go  on  to  entertain  objections  to  inventories  as  above,  until  it  is  more  fully 

'  aSsur^,  wat  die  advi$ed  judgment  of  the  Court  of  King's  Bench  isy  to  the  effect  of  those  cases, 

\  Qi  rep(frfed. 


Telford 
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1824.  just  account  of  her  administration  of  the  same.  A 
Term,  p^octor  appeared  for  the  party  cited;  and,  after  ex- 
hibiting a  declaration  (instead  of  an  inventory)  togeliier 
v.  with  an  account,  as  required,  prayed  that  his  party 
might  be  dismissed.  The  proctor  for  the  creditor 
prayed  to  be  heard,  on  his  petition,  in  objection  to 
this ;  and  brought  in  an  act  an  petition ;  alleging,  in 
objection,  that  she,  the  executrix,  in  her  declaration, 
had  not  *'  set  forth  \h^  particulars  of  the  sundry  spiri- 
.  tuous  liquors,  of  which  she  admitted  the  deceased " 
(a  publican  by  trade)  "  to  have  died  possessed;*'  nor 
had  she  *'  set  forth,  and  specified,  the  several  articles 
of  household  goods,  furniture,  plate,  linen,  and  china^ 
belonging  to  the  deceased;  nor  when,  where,  and 
by  whom,  the  same  were  appraised ;"  but  had  merely 
'stated,  generally,  that  '^  they  were  appraised  at  the 
sum  of  120/.  lOjT."  And  the  same  in  respect  to  the 
lease  and  good-will  of  the  testator's  house  and  business, 
which  were  only  said,  generally  again,  to  have  been 
"  appraised  at  the  sum  of  100/.";  though  they  were 
objected  to  be  of  much  greater  value.  The  act  there- 
fore prayed,  that  the  executrix  might  be  compelled  to 
amend  her  declaration  in  these  particulars ;  and  might, 
further,  be  condemned  in  the  costs  of  the  proceeding. 
Instead  of  writing  to  this  act,  the  proctor  for  the  ex- 
ecutrix, as  already  said,  nuwed  the  Court,  by  counsel, 
that  his  party  might  be  dismissed — submitting,  that  the 
Court  had  no  jurisdiction  to  entertain  objections  of 
this,  or  any  nature,  to  an  inventory,  on  the  authority  of 
two  cases  determined  in  prohibition  by  the  Court  of 
King's  Bench;  the  case  of  Catchside  v.  Ovington, 
reported  in  3  Burrows,  and  that  of  Henderson  v.  French, 
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reported  in  5  Maule  and  Selwyn  (a),  and,  consequently,      1824. 
that  his  party,  the  executrix,  was  entitled  to  her  dis-  ^'j^*'^ 

Court.  - 

Sir  John  Nicholl.  Moeisok. 

This  is  a  question  of  jurisdiction;  and  it  is  one  which 
should  have  been  raised,  by  the  proctor  for  the  execu- 
trix writing  to  the  act,  to  the  eifect  of  what  is  now 
submitted  to  the  Court,  by  Counsel,  on  a  mere  motion. 
At  the  same  time,  as  both  the  Court  and  the  adverse 
counsel  were  previously  apprized  of  the  grounds  of  the 
motion,  so  that  neither  the  one,  nor  the  other,  are  taken 
by  surprize  in  consequence  of  the  course  actually 
pursued,  I  shall  proceed  to  dispose  of  the  question,  at 
once,  notwithstanding  the  general  irregularity  of  the 
pn)ceeding :  although,  as  I  repeat,  this  is  not  the  mode 
in  which  a  question  of  jurisdiction  at  all,  especially 
one  of  this  magnitude,  ought  to  have  been  raised. 

The  jurisdiction  of  the  Court,  in  the  case  in  point, 
is  denied,  not  so  much,  avowedly,  upon  any  reason,  or 
with  reference  to  any  principle,  as  it  is  upon  the 
authority  of  two  cases  determined  in  prohibition,  that 
of  Catchside  v.  Ovington,  and  that  of  Henderson  v, 
French,  the  latter  itself,  by  the  Way,  founded,  partly  no 
doubt,  on  the  former,  which  must  be  taken  to  have  had 
at  least  s(me  weight  with  the  Court,  in  its  character 
(^  precedent,  as,  and  for,  which,  it  was  cited  in  the 
latter  case.  In  a  third  case,  indeed  that  of  Hinton  and 
Parker  (b),  there  is  ^dictum  to  a  similar  effect  with  the 
judgments  in  the  other  two,  so  far  as  that  dictum  itself 
goes.     But  the  principle  upon  which  that  dictum  pro- 

(a)  3  Burr.  1922,  5  M.  and  S.  406. 
(6)  8  Mod.  168. 
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IBS14.     c^ed,  be  it  whiett  it  might  (for  it  i»  not  mXr  nordai* 

j^iu     ^^^  ^^y  ^  ^  co^ectured),  at  least  gives  >iia  Dfijuifeai' 

y>r^..  nauce  whatever  to  the  avowed  principle  upon rv^ohitel 

V.        other  two  cases  were  decided.    For^  in>  that  caae^  p^iEBuni: 

MoRisQu.   j^^  ^^  Parker,  the  power  of  the  Ecclesiastical  Gddi*]tb> 

entertain  objections  to  an  inventory,  in  one  of  tfaee^h^ 
two  cases  in  which  it  has  any  pretence' to  exercise  jracjir 
a  power,  namely,  at  the  suit  of  a  kgake^  is  adnlifttBd^  t 
a  prohibition  is  aptually  demed  on  the  gmund  q£  tits 
hfjiidng)  such  power*  The  dictum^  a  mere  Return,  m  drdy ' 
to  tl^os  e^^^^ct^that  the  Ecclesiastical  OourtThasi  3io<suclh 
p9wer^/at  the  «uit  of  ^  creditor.  But  the^jincipb  ii|km; 
whic^  thjQ  proibiVition  seems  to  have  gone  ia  the.  caaeirf^ 
Q^chside  and  Oyington  and  the  otfaer--i(a)  namely,  thfi^^ 
ui^der  the  statute  of  Hen.  YIII.,  the  Ecclesiastical  (Sovirt 
isrp]yare}y  ministerial  in  this  matter  of  iaventOries-^-goef  ^ 
to4^ny^  the  Ecclesiastical  Court  of  r  the  powes  of^n«t 
tertaiwng  objecdtions  to  an  inventory .  akogethes;*. 
whether  at  the  suit  of  a  creditor,  or  at  that  of  a  legatee^ 
as  will  pureseiatly  appear.  v 

It  is  much  to  be  regretted,  that  tiie  EccXesiastieal 
Com^t  should  be  prohibited .  in  any  matter  wherein 
jurisdiction  has  long  been  conceded  toit^  until  (withaut^ 
offi^ce  be  it  spoken)  the  Court  applied  tO:fqr  the  prchiH 
bition  has  be^n  attended  by  dvitims^in  (H:der  ^ta- sts^ 

(a)  In  the  case  of  Catohside  and  Ovingtoti,  Kowefer, '  tkatiki  )^ ' 
h3>itioii  went  upon  the  constructifm  of  the  fitatnte^f  Heiu  ITIli;,'  pi ' 
Hen.  ,VIII.  c.  5.  §  4]  as  n^aking  the  Eoclesiaatical  CSouzt  mefdy  «iiiii%'. 
terialy  is  a  statement  which  rests,  no(  on  th^  authority  Qi^  tt\e  rapfa^j 
itself,  but  on  that  of  the  editor  of  the  ^tion  In  1790.  who  so  says,  in  a 
note  on  ftie  report.  All  which  the  replort  itself  says,  is  this  —"  By  Lord 
MansMd  and  the  Court : — It  appears,  on  the  face  of  the'  procetdHi^ij 
that  tbeSpiritnal  Court  hath  no  jttiiidictiott.M  -  Eat  what  tbe  proe^ 
tii^s  had  been  dpes  not  appear  from  t^e  vepoick 
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leing  rally  instructed  bs  to  aa  uke  points  raised  firy  Mg^^fl^^ 
he  application.    The  very  circumstance  of  jurisdiction     Term. 


isnng  been  long  conceded  to  it,  m  any  case,  implies,    xiiweb 
faafi  its  jufisdiction,  in  that  case,  is  well  founded,  and        «* 
if  jpnblicconvenience-^and  before  tiie  further  exercise, 
iJE^.'ieast^  of  Mch  a  jurisdiction,  is  prohibited  to  the 
3|xiritaal  Court,  it  should,  perhaps,  be  heard^  by  its  own 
sounseU  in  its  defence ;  as  better  apprizied  of  those 
matters  more  immediately  appertaining  to  the  pecii- 
iicorilaw,  md  ancient  practice  of  the  Spiritual  Court, 
nBuch  the  application  to  the  Tenlpond  Court  fbk*  a 
pix)lubition  in  that  case  almost  necessarily  mvolves, 
than  counsel,  who  practise  in  the  Temporal  Cbtirts 
irifyi  oan  well  be  supposed  to  be.    Now  in  the  cases 
rebedon  in  the  present  instance,  against  the  jurisdic- 
tion of  the  Ecclesiastical  Court,  the  prohibition  Seems 
to : have  gone,  without  much  discussion  of  any  sort: 
amd  it  certainly  went,  without  the  Court  of  King's 
Bench,  at  the  hearing  of  either,  having  been  attended 
by  civilians,  that  I  am  able  to  discover.  But  the  Eccle- 
slastieal  Court  in  those  cases,  was  prohibited  in  a 
matter,  wher^n,  as  will  presently  be  shewn,  jurisdic- 
tion had  long  been  conceded  to  it :  and  that  the  exer- 
sise  of  its  jurisdiction,  in  that  matter,  was  of  public 
oonvenieiM^,  can  hardly  be  questioned.    It  is  of  great 
convenience  to  creditors  and  legatees,  (for  the  sam^ 
considerations  apply  to  both)  to  obtain  a  constat  of 
assets,  before  they  engage,  here  or  elsewhere,  in  per- 
haps, expensive  litigations  for  the  recovery  of  debts 
or  legacies.    A  disclosure  of  assets,  the  executor  or 
administrator  is  bound  to,  ajiio,  by  his  very  oath  oi 
office.    But  all  this  is  merely  nugatory,  if  an  executor, 
or  administrator,  can  evade  a  disclosure  of  assets,  by 
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1824.  any  paper  exhibited  here,  which  he  chuses  to  call  an 
^^nrm^  inventory— which  must  however  be,  if  this  Court  is 
merely  ministerial  in  this  matter  of  inventories,  and  can 
entertain  no  objections,  of  any  sort,  to  an  inventory  as 
MoRisoN.  jj^^^  contended.  Of  whom,  but  persons  studious  of 
concealment,  are  inventories  usually  sought,  throu^ 
the  intervention  of  these  Courts  ?  But  if  these  Courts 
are  functi  officio,  the  instant  that  any  thing  in  the  name- 
of  an  inventory  is  exhibited,  as  to  any  benefit  that,  in. 
nine  cases  out  of  ten,  can  be  reasonably  expected 


result  fit>m  them,  this  matter  of  exhibiting  inventiNries 
might  well  be  abolished,  altogether. 

The  Court  of  King's  Bench,  in  issuing  its  prohibi- 
tion in  the  cases  referred  to,  seems  to  have  taken  u 
this  matter,  as  if  both  the  obligation  of  exhibiting  arx 
inventory,  and  the  jurisdiction  of  these  Courts  over 
inventories,  originated  ynih,  and  rested  solely  upon, 
the  statute  of  Henry  VIII.    This  at  least  is  to  be 
inferred  firom  the  printed  reports,  both  of  the  argu- 
ments, and,  especially,  of  the  judgments  in  those  cases. 
In  that  of  Henderson  v.  French,  which  is  reported 
most  at  length  of  the  two,  it  appears,  indeed,  that  the 
present  Mr.  Justice  Littledale,  who  was  then  counsel, 
did  state,  in^shewing  cause  against  the  rule,  tdsi,  for  a 
prohibition,  that  it  had  been  the  practice  of  the  Court 
sought  to  be  prohibited  (the  Consistory  Court  of  Car* 
lisle)  to  permit  exceptions  to  be  taken  to  inventories, 
time  out  of  mind :  and  entries  of  such  proceedings  in 
that  court,  from  the  year  1636  to  1812,  were  produced 
in  support  of  that  statement — the  earliest,  however,  of 
these,  that  in  1636,  it  is  observable,  being  long  sub- 
sequent to  the  statute  of  Hen.  VIII .     But  the  counsel 
who  argued  in  support  of  the  rule,  Mr.  Scarlett,  with- 
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out  any  apparent  reference  to  aU  this,  as  wholly  beside  ^^^ 
the  question,  was  content,  by  way  of  answer,  with  a  Term. 
oiere  reference  to,  and  argument  upon,  the  statute  of 
Hen.  VIII.  In  the  words  of  the  report  "  Scarlett  con-  v. 
tra  cited  21  Hen.  VIII.  c.  5,  §  4,  which  he  contended  "^'* 
only  requires  an  executor  to  make  an  inventory,  and 
to  deliver  it  into  the  keeping  of  the  bishop,  or  ordinary." 
And  the  Court  seems  to  have  taken  the  same  limited 
view  of  the  case  in  its  judgment :  for  ''  the  Court  were 
of  opinion  (the  words  of  the  report  again)  that  as  the 
statute  directed  the  executor,  for  the  security  of  the 
creditors  and  legatees,  to  make  an  inventory  to  the 
bishop,  or  ordinary ;  and  that  no  bishop  t>r  ordinary  - 
should,  under  pain  of  10/.,  refuse  to  take  such  inventory, 
his  office,  was  merely  tmnisterial^' — adding,  ''if  the 
statute  had  intended  more,  it  would  have  so  said." 

But  whoever  is  acquainted  with  the  old  law^  and 
practice,  of  these  Courts  must  be  aware,  that  neither 
inventories  themselves,  nor  the  jurisdiction  of  these 
Courts  over  inventories,  is  at  all  to  be  traced  up,  or 
ascribed,  to  the  statute  of  Hen.  VIII.  Lyndewood, 
for  instance,  who  wrote  long  before  the  statute,  may 
be  cited  in  proof  of  this ;  who,  in  the  13th  title  of  his 
third  book  de  testamentis,  enters,  pretty  fully,  into  the 
matter  of  inventories,  and  shews  them  to  have  been,  at 
that  time,  generalfy,  under  the  cognizance  of  the  Spiritual 
Court.  Nor  does  it  seem  to  have  been  long,  suispected 
even,  that  the  jurisdiction  of  these  Courts,  in  this  par- 
ticular, was  abridged  by  the  statute  of  Hen.  VIII.  This 
may  be  collected  from  Swinbum,  in  whose  book  it  ap- 
pears, that  inventories  and  accounts  were  still  required 
by  these  Courts,  of  executors  and  administrators,  at  the 
suits  of  those  interested  in  the  effects  of  testators,  or 
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1884.     parties  dead  intestate ;  and  might  be  questioned  m  these 
jsg^^     Courts— notwithstanding  this,  and  long  subsequent  to, 


the  statute  of  Hen,  VIII.,  when  Swinborae  wrote. 
V.  Th^e  are  several  sections,  in  the  sixth  part  of  his  book, 
*^*'  setting  out  whm  the  inventory  is  to  be  made,  what  ia 
td  be  put  in  it,  and  the  effect  and  benefit  of  if>-<^aiuiT  lit 
is  there,  expressly,  also  said,  that ''  if  any  creditor^  <^ 
legatory,  do  affirm  that  the  testator  had  any  more  goisKfai 
than  be  comprised  in  the  inventory,  he  must  prove  die 
same:,  otiierwiae,  the  judge  (the  ecclesiastical' judge) 
is  to  give  credit  to  the.inventcny'' — clearly  not  makm^ 
him  merely  mifdsterial  in  this  matter,  and  so^  uoablei  td 
entertain  objections  of  any  sort,  to  an  inventoryw  'I  >t 
The  object  of  the  statute  which  is  supposed  ta  hate 
this  effect,  (I  mean  that  of  making  these  Courts  meifely 
ministerial)  is  so  declared  in  its  title^  and  runs  so  nitioh 
through  its  enactments,  as  hardly  to  bfe  mistaksni 
fke  title  is^  ^*  What  feea  ought  to  be  taken -for  probate 
of  testaments : -'  And  the  preamble, '-  as  clearly,  shews 
tbotrue,  I  might  almost  say,  the  sole,  object  of  :4die 
statute  to  have  been^  the  restriction  of  fees»  The  ditMr 
lisspecting  inv^itories  occiurs  (incidentally^  as^itwi^te) 
in*  die  middle  of  a  section  (the  4th«^  of  tbeact)'nMiidki 
after  stating  how  much  the  ordiitary 'Aallrtake^ifa'rpi^f 
ctdaor  cases,  of  wills  or  intestacies,  goes  om  io>6nacti'>^/MK 
the  executor,  or  in  case  of  an  inteBtacy^ '  the  adrbiniiii 
trator,  calling  or  taking  to  him  such  person^  or  per^^ittsi 
t;wo  at  the  least,  to  whom  the  deceased  was  in4d[)ted^ 
m  had  made  any  legacy,  and  upon  their  rtfusti/'  "o^ 
absence^  two  other  honest  persons,  being  next  tff^tin 
to  the  deceased,  and  in  thcnr  de£atuit  or  abseneei>it^& 
tyther  honest peroons,  shalir' intheir prepuce,  ^tM^by 
tiieirdirections,itiiake>  iorcaute'to'beiinadei  atme^ted 


X 


I»R£ROaATlVE   COURT   OP   CAVTERBURtT.  8ST 

lerfeet  inventory  of  all  the  goods,  chattels,  waresi  }^f^ 
ntrchandises,  as  well  moveable,  as  not  moveable,  what*»  ^P^,^ 
;o6ver,  that  were  of  the  said  deceased ;  and  the  same 
»hidl  caos^  to  be  indented ;  whereof  the  one  part  shaH 
ie  'bjr  the '  said  executor  or  administrator,  upon  his 
Mttli,  to  be  taken  before  the  ordinary,  &c*  on  tiie  holy 
BvangisUsts,  (averred)  to  be  good  and  true;  and  the 
dune  onepartindented^skaU  deliver  into  the  keeping 
rf{  ^e  said  ordinmy/  &c^  the  other  part  thereof,  to  re*^ 
imbiMwkhirthe  said  etecutav  ,or  administrator;  and 
hB^oo  ordinary^)  &c.,  upon  the  pain  in  this  estatute^ 
lereafber  contained;  refbse  to  take  any  such  inventory 
o  him  presented,  cm:  tendered^  t6  be  delivered^  asi ^is 
Ibvesadd.''-  <i    ■  •    ■  .  ■  y...  .     -    '■  •  -  i" 

[iHom  it  is  pretty  evident,  that  this  part  of  the  adt 
[either  does,  nor  was  intended,  icy,  confer  wy  jurndio^ 
iiHiiotittiie  Ecclesiastical  Court,  with  respect  to  inven-^ 
(lides^r;  As  little  can  it  be  oonstraed  t0«  have  taken  anj^ 
msjf^  .What  it  does  is  thif : .  it  mgnlates-.the  xMde  of 
ilE&ing{  mventories ;  as,  especiaUyv  that  the  inventory 
tedl  be  made  in  duplicate^  one  part  to  be  kept  fay  ;the 
ordinary >:;  and»  in  effect  (as  taken  in  conjunction  with 
Itodvholeact^j  atnd^  the  inception  of  this  fourth  section) 
itesqrtbes^tthiiibtihe.'Ordinary  shall  receive  that  one  pant 
laV^eommifcted  to  hia  keeping,  without  exacting  addi* 
JM^ffees^rrHwhacklast  I  take  to  be  what  the  legialature 
m3ifrmc^^(dfy  in.  view,  in.  that  part  of  the  ord^  respects- 
tig)  ( tbe  •  re^emng  of  inventories .  by  the  Ecclesiastical 
ooytrt^  itself.  .  Nor  is  there  in  this  fourth  section^  as 
p^ht  be  inferred  from  the  printed  report  of  the  case  jof 
Rtwderaon  tr.  Frencbw  in  Maule.and.SelBFyn»>a«y  ^^Mc^ 
piitalty  of  \0l,^  impose^  oi^  the  oidinary,  foii^a  conti^a- 
restiw^of  th9.stfitutej)i),tbe  matter  iofinvQntpneei;  ftnm 
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1824.     which  penalty  imposed,   the  Court  of  King's  B^ich 

TVmT"  s^™8,  partly y  to  have  inferred,  that  the  ordinary's 

^«-v-^    office  was  so,  merely ^  ministerial  in  that  matter.      That 

9.        penalty,  a  general  penalty,  is  imposed  by  a  subsequent 

MoiisoK.  gr^iaero/  section  (the  7th)  which  enacts,  that  "  every 

ordinary,  &c.,  that  shall  do,  or  attempt,  or  cause  any 

thing  to  be  done,  or  attempted,  against  this  act  or 

ordinance  (the  whole  statute,  that  is)  in  any  thing,  ahaU 

forfeit  and  lose,  for  every  time  so  offending,  to  the  p^rty 

grieved  in  that  behalf,  so  much  money  as  he  shall  fake 

contrary  to  the  present  act ; "  (still  with  reference^  this,  to 

the  main  object  of  the  act,  as  explained  above,  and  a 

fiirther  proof  of  such  being  the  main  object)  *^  and  over 

that,  shall  lose  and  forfeit  10/.  sterling— a  moiety  to  the 

king,  and  the  other  moiety  to  the  party  grieved  in;  that 

behalf^  that  will  sue,  &c.,  for  recovery  of  the  same/' 

And,  as  to  any  jurisdiction  which  the  Ecclesiastical 

Court,  then-tofore,  had  over  inventories  not  being  tak^i 

away  by  this  fourth  section,  this  is  put  beyond  all 

manner  of  doubt,  by  another  general  (the  8th)  sectiott,i  ' 

which  is  in  these  words ;  **  provided  always,  that  this 

present  act  shall  not  be  prejudicial  to  any  ordinary,  or 

any  other  person  which  now  have  or  hereafter  shall  have 

authority  for  probate  of  testaments ;  but  that  every  of 

them  shall,  and  may,  convent  before  them,  all,  and 

every  person  or  persons,  made  and  named  executor,  oc 

executors,  of  any  testament,  to  the  intent  to  refuse,  or 

prove,  the  testament,  or  testaments,  of  that  testator,  or 

testators  ;  and  to  bring  in  inventories,  €md  to  do  every  other 

thing  concerning  the  same,  as  they  might  do  before  the 

making  of  the  act." 

Here  then  the  jurisdiction  is  not  only  not  taken 
away  from,  it  is  expressly  reserved  to,  the  ordinary. 
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The  restrainmg  of  fees  is  the  great  object  of  the  act ;      1824. 
the  limiting  the  jurisdiction  of  these  Courts  is  not  its      ferm, 
object  at  all.    The  act  neither  originated  the  obligation  "^If^"^^^ 
of  exhibiting  inventories ;  nor  did  it,  in  my  humble        v. 
judgment,  render  the  Spiritual  Court  merely  ministe- 
rial, concerning  inventories — confine  it,  that  is,  to  the 
mere  receiving  of  inventories,  when  exhibited.    On  the 
contrary,  it  reserved  to  it  all  the  powers  in  this  matter, 
^i^ch  it  had  before  the  act ;  of  which  powers,  that  of 
examining  alleged  omissions  in  inventories  indisputably 
was  one. 

If,  however,  the  Court  of  King's  Bench  had  put  a 
different  construction  upon  the  statute,  having  all  these 
matters  fully  before  it,  it  would  have  been  the  duty  of 
thici  Court  to  have  acquiesced  in  that  construction,  to 
say  the  least,  in  its  pubUc  capacity.  The  Court,  there- 
fore, in  that  case,  would,  undoubtedly,  prohibit  itself, 
by  admitting  the  validity  of  the  present  objection.  But 
I  am  not  disposed  to  do  this,  as  the  matter  now  stands — 
and  the  rather,  as  I  find,  that  my  predecessor  did  not  ' 

conceive  that  his  hands  were  tied  up  in  a  case  Uke  the 
present,  by  the  decision  of  the  Court  of  King's  Bencli^, 
in  the  case  of  Catchside  and  Ovington ;  the  principal 
case,  that  is,  on  the  authority  of  which  it  is  contended,, 
that  it  is  incompetent  to  the  Court  to  proceed  in  the 
present  case.  This  may  be  collected,  for  instance,  firomi 
the  case  of  Shacl^eton  v.  Lord  Barrymore,  which  oc- 
curred here,  in  Hilary  Term,  1798;  and  which,  in 
substance,  was  as  follows. 

It  was  a  suit  by  Shackleton,  a  creditor,  s^ainst  Lord 
Barrymore,  as  administrator  of  his  brother,  the  late 
lord,  for  an  inventwy.  Lord  Barrymore  exhibited  an 
inventory.    The  creditor  then  gave  in  an  allegation. 
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^^4^  pleading  mhism;   to  which  allegeitidif,    ttot^wJy  his 

f^grm.     lordship's  answers  were  taken,  hut  the  carediloi'  bong 

y'"'^'^  *  dissatisfied  with  those  answers,  iirodnfced^  VitoiMHtefttm 

V.        the  allegation  who  were  examined  to  fi^iify'  tiA'dnF^ 

oftisoir.  ^^     At  the  hearitng  of  the  cause,  liot^  J)tfiyt4aW's 

'   ^  counsel,  of  whom  I  was  one;  t66k  an  c^jebUiui^^fWlMfet, 

to  the  depositions  being  rMd>;^dtiAg,  aMMigv^Mlibr 

auguments  in  support  idfi,  die  ^ettftM^  iOiitf  t^ttM^  of 

Gstehside  and  Oringtdni^  nThe^|ud^,<SiirbWMlii|Di 

Wynne,  upon  mature  deliberatimji  sukftfiMd  ^  ofaftfe- 

tion,  so  far  as  it  wait  to  tU^nr^A^ii^  of  theidbj^CMilfaiis ; 

at  the  mmd  •time  4Aialj  aotwith«tahdi*^rl||M»dteMtJaf 

Catchside  and  iOringtoty  J»  oiderddiai  jfaU^p  inmfloiy 

«s  witli  reference  to*  asse^,  tfaeiixqritoiM»i6f  i<M^abiiirt» 

Reducible  from  therjujiswers,^  '>Pr(MniiaJ<k*e :  niifljhU 

took  of  his  judgment^  at4he?tkte,^liifiad{«faiRtnkHnMd 

peraon  to  hate  expMsted'ihimMii  ^to  rthey^ftUo^vHttg 

effect:  '       "  *•  J-  j;  *n[\)ii[{:n6vjvjAilmii} 

*flt  hsB  beenarguedi  ^at^aixale(Mor^>HfibfrcIl>«t^ 

allowed  to  object  to  am  aoooknt^  >4ti  is>iu>t  ^^^  t*>hto, 

on  the  same  principle^  to  objocttotan  vkvvaiktoK^n  >  VfOia 

principle,  perhaps,  there  it  iw  vrdr^i  solid  ^tnioti^ 

between  the  two  cases ;«  but  a  dis^bfct|dn,iiMkiklsilays 

prerailed  in  practice ;  idlegetions  miiftjebtioA^tiatedk- 

torki  have  constantly  been*  admitted^  /  fD^ankji^mitK^e 

;  been  cited,  indeed,  to  the  effect^ that  tbe*datinidl  |sW 

;wiU  not  a&Kr  ifwmtariesUib^ohjecteAitUytm  thdie 

Courts ;  but  the  reports  of  thoso  cases  aieflodboort,  tHAt 

it  is  not  easy  to  see  upon  what  plinciplettlley'iimcecHlffi. 

In  the  oae  of  these,  the  case  of  Hiatps  and  iParkcr^  itis 

merely  mzu/^  that  the  Spiritual  Court  sbaiLnoliiateifyifin 

ia^eiB^ory  at.tbtisuit  of  ^credUi9r!^tAs^h<it  may>at/die 

suit  of  a  legatee.    This  is  .strictly,  all ;  for  it  is  neither 
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. ,  ^aidf  hew  the  Spmtuai  Coiirt  shall  not  proceed  to  fabify     ;^4. 

fWO^  iny^tory  at  the  suit  of  a  creditor ;  nor  is  any  groubd     xerm- 
-ifor  the  distinctiga  between  the  case  of  a  creditor,  and 

(thffi,  qi  a  legatee,  in  this  matter,  for  which  there  seeyis 
^t0k^  oafgOfod  {foundation  in  re;usK>n  or  {nrinciple,  at- 
jlMip^.to  )>j9  )aid.  lla  Gatchside  and  Ovington,  the 
r0imft;9i9kir-'^  Qn^S^^  ol^  proceedings,  thefic- 
KicteatastitfUi  fff^i^^bBd  no  jitiri8diqtion;'!.but  what  the 
rn|ffO$0^i«gs  Ja^rl^ee^  in  tlwt  oause,  does  not  i^^pdar 
-ii^  liib  j^rmtodiiiepekrt;  ^.'.<  .:  •')  .  v..i;.i  •!-..:•.:.  .-  If  ■ 
;  zwWaa^  Aan^ibefim  pdneipaUy  ooatended^  hoWever^xis, 
l(VtlwfothQi^h<tb<$..Ckmtt  may  aUow  aa  allegatioa;totibe 
^f^tpamkin  QbJbfitiQit  to  an  inventoty^  andiaqswerst  to  Jbe 
Hit4kb:^^iii^ri<thfttiaUe^tian ;  yet^  .that  it. should  .gov ao 
1  iitrdf^ : .  r  jlibatx  ito  shGhld  ^ not  ^  permit  witnesisesf  rteilie 
(>fmiP9infiimpiMiiiithe,atiegationi^  iu  ordar  tx> ijblhji^ 4ke 
;gHHmitdryonjThis  d&stinoticiDt  I^itake  to  faeiwell  fcmnd^ 

(and  therefore  I  incline  to  sustain  the  objection,  bqi'&v) 
T]|^cfh9<&llQWWg'^  thenamwersiconibsd^  more 

,stMM9  Ibafi  Iirfinr€^iiase0bcdjm)'the>  iavevitpry/  the  .€j6iirt 
ixfotff  orio^Jiibryinvfintt^ 

rttMiii]9f4beteio>But>wbttt  is  it^toldo  iC ^further  assetsBJTe 
H^\0}AiAadi^hyifwitmise9,  iavcpposUim  to  the  answenl? 
-JbtsotaoolrcDfdairitthen  >tori9e  inserted  in  the  iiwentwy, 
oii)Mi4iit>lheDptfty'8ioath9ifoi!  the  inventory  is  Tequmd, 
v^  tAMtiatotuM^  todbe^j^xm  oath.  Nor  can  it  compel 
^jfelhtfj  caeontte^rjQiiuadHiinistfator  to  swear  toassete, 
^ibtvtpQi^MBkm 'cf<  wihich  he  <has^  twice  alvead^, 
.iii|k8;b*Qart;hy;di8nijS0.' ^Q  I   sustain  the  objection 

Htak(»>^to'  itbedqoDgiUotis  being  read,  ih  this ^  ^^aife. 
nBT^iiiir  therdtoes  Joited^,  ^^  inj-iEiny^  bt&6r^>  4ii3[i  >It  am 
o#i^raffe(io£)  >  of  ?i^epteitkMKtakeii<  oh^jall^^ 
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1824.  sort(fl),  does  any  one  occur,  in  which  the  Court  has 
y^,^  ordered  articles  to  be  added  to  an  inventory,  on 
^"-^^-^     depositions  against  answers :  so  that  the  taking  of  such 

V.  depositions,  at  all,  should  appear  merely  superfluous. 
ORISON.  n^YQ^  then,  in  this  case  of  Shackleton  v.  Lord  Barry- 
more,  there  is  a  direct  precedent  for  the  Courts  pro- 
ceeding in  this  matter,  notwithstanding  the  case  of 
Catchside  and  Ovtngton:  and  I  think,  thati  on  At 
authority  of  that  cai^,  the  Court  may  proceed  in^  ib^ 
present ;  notwithstanding  the  countenance  wkich  tiiat 
case  of  Catchside  and  Ovington  derives  from  the  more 
recent  case  of  French  and  Henderson ;  and  notwithr 
standing  that  more  recent  case  itself^  taken  sul^stanr 
tively.  Further,  in  the  present  case^  the  par^, .  m 
executrix,  whose  authority  is  derived /ro7;i  the  ordiiuury; 
objecting  a  statute  in  bar  of  proceedings  ijf  the  oidiK 
nary,  is,  at  least,  it  should  seem,  first  bound,  herseU^  t0 
a  compliance  with  that  statute.  Has  she  C(Mnplie4  ^n^ 
the  statute  ?  Is  this  such  an  inventory  as  is  reqii^r^ 
by  the  statute  ?  It  is  certainly  not,  in  my  view  of  it« 
The  executrix  does  not  even  style  it  an  inventory,  Iwit 
a  declaration  in  lieu  of  an  inventory^  She  classeai  itl^ej 
effects  in  masses,  and  does  not  detail  them,  sp^cj&r 
cally— -nor  does  she  set  forth  by  whom  they  wc^. 
appraised— both,  seemingly,  required  by  the  statifte^l 
Upon  all  these  considerations,  I  think  that  the  eaaecttn; 
trix  must  either  write  to  this  act,  or  bring  in  a  furtbir • 
inventory,  as  prayed  by  the  creditor.  .   >>  ,,, 

Motion  refused*      .    v , , . ,. , , 

(a)     Armstrong   r.    Caley,    1 763.      Venables  v.  "Catkins,    1766. 
Detoie  V.  Crevis,  1767.    Griffiths  v.  Craven,  1771.  ^ 


J.  i.i- 
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1824. 

Michaelmas 

icrm. 

In  the  goods  of  Robert  Nicholson,  Esq. 

deceased.    .  3d  Session. 

(On  Motion.) 

In  the  month  of  October,  1821,  probate  of  four  paper  ^.®"j^-^ 
writings,  as  containing"  the  will,  and  three  codicils,  of  ^Wch  probate 

^^  ^  had  been 

Robert  Nicholson,  the  party  deceased  in  the  cause,  granted,  con- 
was  granted  to  his  three  executors.  The  testator  died  S^lnTor^ 
possessed  of  large  personal  and  heritable  property,- J^'^^^^^*^ 
both  in  this  country,  and  in  Scotland;  and,  amongst ^®^'®^^y * 
^ther  property  in  Scotland,  of  a  certain  heritable  bond,  bond  on  lands 
dated  the  2nd  of  January,  1812,  granted  to  him  by  ddiver^out, 
Patrick  Crawford  BrticO,  Esq.  upon  the  lands  and  {^n^re^'*" 
ba^dny  of  Glenelg,  in  North  Britain*,  for  sectiring  the  £  jJ^^Sre 
sUm  df  15000/.  with  lawful  interest  thereon.  finally  depo- 

*   The  paper  wntmg,  of  which  probate  was  granted  sis  being  neces- 
B,  third  codicil  to  the  testator -s  will,  containi^'  an  as-^s^|*ef- 
9lignmfe*rt  of'10,000/.,  part  bf  the  15,000/.,  *t)  secured  J^Vduiif'' 
b^  the  said  bond,  in  faTour  of  Robert  Nicholson  Bruce  (fe"?ed"i 

•^  '  Scotland  a 

^TOn  of  the  aforeisaid  Patrick  Crawford  Bruce)  his  heirs,  deed  of  dis- 
andiissig^s ;  arid  in  no  way  related  to,  or  affected,  any  ^JL^rJ) 
property  of  the  testator  in  this  country;  and  it  was  |J^y pjj^p"^*® 
absolutely  necessary,  in  order  to  carry  the  same  into  ?^  ^®  testator 

•^  "^ '  '^  mthis  country 

effecti  that  the  said  original  third  codicil  itself,  (termed 
in  Scotland  a  deed  of  disposition ,  or  assignation)  should  be 
i-ecorded  in  the  register  books  of  the  council  and 
^sessions  at  Edinburgh. 

An  aflBdavit  verifying  the  above  facts,  and  circum- 
stances, was  now  exhibited  ;  and  the  Court  was  movedy 
ty  counsel,  (with  reference,  especially  to  a  case  in 

y2 


> ,  I.  I.- 


■',  4  . 
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1824.      1796, 7Yf  Macpherson,  deceased,  where  a  similar  appli- 

mckaelmas  i,v  i  >i  .i.-i 

Term,  cation  was  acceded  to)  to  decree,  that  the  said  original 
third  codicil  to  the  will  of  the  said  testator  should  be 
delivered  out  of  the  registry  of  the  court  (an  autlientic 
copy  of  the  same  being  first  taken,  and  deposited  in  its 
room)  for  the  purpose  of  being  inserted  in  the  register 
books,  of  council  and  sessions,  kept  at  Edinbufgli, 
by  the  Lord  Chief  Registrar  of  Scotland,  *oir  his  deptr- 
tieis ;  and  there  finally  deposited.  -     - 

iThe  Court, 
'Granted  the  prayer,  as  made;   but  directed,  thltt 
means  should  be  taken  to  ensure  a  certificate  of  the  title 
delivery  of  the  said  original  codicil  to  the  said  'Iz&rcl 
Cihiei  Registrar,  or  his  deputieis,  and  of  its  iiaVitt^ 
actually  been  inserted,    recorded,    and  deposited' *fls> 
i5tiroresaid^(a  precaution  whifcH  ^oiild  seetrttiGrt-to'liav^ 
i>een  taken  in  the  former  case  of  Macphdfsonf^  sb  "ihtt€: 
no  proof  was  ever  exhibited  in  that  caise  that'the  iitethrf— 
riient  had  actually  been  duly  received  and  fi^stfei^r^ 
And  tihe  said  codicil  was,  subsequently,  delivered 'ottt, 
accordingly,  to  the  executors,  on  thrit  entetriigv 
two  sureties,  into  a  bond,  in  the  penal  Sum  of  lOOO/i 
cmditiofied  to  their  exhibiting  t  certificate  ai^  aboMei  b 
the  first  session  of  the  ensuing  (Hilary)  Term- **<ir; 
least,  an  affidavit  to  the  same  etfect,  dtlly  srW<»rh,'4 
the  event  of  the  said  librd  Chief  RegistraH  or  his^d^pti 
ties,  refusing,  or  declining,  to  grant  such  certificate.  '• 


Motion  granted.        - 

' .  '    '            .  i  ■  .'         ■               J 1  I  • 

'■'                    :■..•-      ...        !-.;;,; 

'•         '■"     -■;•.!■«;•  ■(;.     ..  ■!■  .  ;.H  ! 

M  '    '.'.  1  .  n  »               fi .   i  .,        ;  1 

1     , 
1  •     .       ■  •  1 . 

■1     ■    ."".^i  Mi  -r  •■,■    'm;.      ,  nJ'.Jii'J       .-.,   .-  1  ,(,     f 
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1824. 
Michaelmas 

ta  the  goods  of  the  Rev*  William  Phillips,  wv~^ 

.       t  deceased. 

dd  Session. 

(On  Motion.) 

JN  the  month  of  Qctober,  1817,  letters  of  administra- Adcfectinthe 
tipn,  wiAh  th^  wiU,  .^d  twp  codicils  annexed^  de  hnis  Sti^^Tf  a 
nan,  &c.,  of  the  Rev.  Wijliam  Philips,   deceased,  hadP*^»^ca- 

'  ' '  ■  ^"<  j    •     •       r   '  '         ,    '  .    f     sioned  by  the 

been  granted  by  the  authority  of  this  Court,  to  tiree  of  lunacy  of  one, 
Aiis;yquftg€ii;,9hU4Ten ;  j  ^e^g^  as  suq|i,  three  of  ^tjie  sjub-  ^bSli 
Stftut^.resjidHa^, legatees,  n^amed  in  tl^  s^d  w^^^^ 
jXh^y  ,i)^  ^en^ .  graxited,  in  the  first  instance,  to /his^^^^PP^'- 
^^idpw,  (sii^ce;^o  decqa;sQd)  a^  residuary  legatee  i!^ 

iVL^f^.^PiffiWthi?^  Ma^^  a  pommissipn  jn  tjie 

m^^m  9^. ff'^ymt^  fk  d^mUko  i^tfjf;^  y^as .  d^ly  ^warcj- 
f4rlW»  >fW4  18*^^4  fr^W>  t^^.pPMTJt.  9CChanqeiy,  under 
vfj^pj^,,^!^  9f  ,^p,  §ai4  thr^:  ad^jpi^iratprs  M^ap  /owwrf 
fft ,  .1^ ,  a,  ;^W»tiQ ; ,  ,^^^ ,  %W9,  persQP?,  vn^^e  5^J>sequently 
iWPoip^>ite  ^Ji^jt^QrdCh^99}l9r,f<;on^mitfee^^  seve- 
.wUy>|oC,l»ift,ppif§p^ai;i^estatp..  .• 

^(jTJ^efft  yfjerf!|,sjl^^,sitai?d^  i^  .the  name  of  the  de- 
ifiej8^^d„4^t''^/^W9h^  ofj, the  governor  and  company  of 
(t}ie|]^W^  o^|!^figl^4f  certain  si^ms,  the  property  of  the 
¥ftf4idefipase4i ,  fe^t  of  whi<^  neither  the  interest  cou^d 
be  mP3iy)^»  ,»flr.  \]}^ .principal  stock  transferred,  as 
directed  by  t^^wiU*:  in  consequence  of  such  lunacy  of 
one  of  the  said  three  administrators;  whereby  the 
letters  of  administration,  granted  as  aforesaid,  had 
become  inoperative  in  law.  (a). 

(a)  The  act  of  36,  George  III.  c.  90,  entitled  "  an  act  for  the  relief 
of  persons  equitably  and  beneftcially  entitled  in  the  several  stocks,  and 
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^M^f^^,'         Under  these  circiunstances,  duly  verified  by  affi- 

Mtchaelmas         .  ^  ^ 

Term.       davit. 

The  Court, 
Was  pleased,  on  motion  of  counsel,  to  direct  that, 
iqxm  the  letters  of  administration  so  granted  as  afore- 
said, being  brought  in  by  the  two  (the  sane)  adminis- 
trators, and  the  committees  of  the  third,  letters  of* 
administratiolD,  de  bonis  nm^  &c.,  should,  with  die  leave, 
and  by  consent,  of  the  said  committees,  issue  ie  novo' 
to  the  two  former  only ;  with  the  omission  of  the  latter^ 
the  third  administrator,  who  had  so  become  a  Itiaatii^ 
as  aforesaid,  (b.) 

Motion  granted^ 


annuities,  transferrable  at  the  bank  of  England,"  so  far  as  it  relates 
lunatics,  was  considered  to  apply  only  to  stock,  standing  in  the  name 
a  lunatic,  either  in  his  own  ri^t,  or  as  a  trustee — aud  not  to  sfock^ 
standing  in  the  name  of  a  deceased  pereon,  whosei  legal  repreBentelfctL 
bad  biecome  luaatic  *    ^  . 

(b)  Where  a  sole  eioaQutor,  or  administrator,  become  a  lunatic,,  it  i 
the  ordinary  practice  of  the  Court  to  make  a  limited  grant  to  his  com 
mittee,  for  his  use  and  benefit,  during  his  lunacy.  But,  until  th' 
present,  no  case  of  an  application  to  the  Court  to  supply  a  defect  in  th 
legal  representation  of  a  party  deceased,  occasioned  by  llie  lunacy  o 
one  of  his  several  'administrators,  iii  believed  to  hvm  occurred. 


adSessiwi.  Brogden  v.  Brown. 

(On  the  Admission  of  an  Allegation.) 

Il^o^^S"  Mary  JONES  died  on  the  13th  of  Jmie  1823,  ^ 
o^brou'ht   ^^^^^>  ^^^  without  a  child — leaving  John  Brown, 

n,  on  oath, 

*ff  aparttf  in  the  cause,  admitted ;  and  "  answers  *^  decreed.  Quare,  whether  (he  Court  ndgk^ 
lot  assign  a  '^  term  probatory,'*  and  permit  witnesses  to  be  exAmined  on  4«dk  an  allegatioo^  Ls^ 
Ke  event  of  the  answers  being  unsatisfactory. 


Brogden 
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party  in  the  cause,  her  natural  and  lawful  father,  and      1824. 
the  only  person  entitled  to  her  personal  estate  and  ^^}^'" 
effects,  if  dead  intestate.  Mr.  Brogden,  the  other  party, 
wafi  sole  executw  in  a  will  of  the  deceased,  purporting        v. 
to  bear  date  on  the  12th  of  June  1823:  he  had  j[)ro- 
pounded  this  will,  ^nd  it  was  opposed  by  the  father. 

Both  parties  pleaded,  and  examined  witnesses — and 
ja  the  second  session  of  Trinity  Term,  [1824,]  publica- 
tion was  decreed,  at  the  petition  of  the  proctor  for 
Brown,  and  ^*  for  sentence  on  the  first  assignation  next 
[?ourt:"  when  the  proctor  for  Brc^den  asserted  an 
lUegation,  on  admission  of  which  the  judge  assigned  to 
»ear  on  the  fourth  session. 

On  the  second  session,  however,  of  the  term  preceding 
^Eoster  T^m,]  the  proctor  for  Brogden,  had  brought 
H  an  inventory  of  the  effects  of  the  deceased,  on  the 
wth  of  his  party,  (a)  in  compliance  with  an  assigna- 
ioa  to  that  effect.  And  the  proctor  for  Brown,  on  the 
sectmd  session  of  Trinity  Term  before  mentioned,  ob- 
i^ted  to  that  inventory,  and  the  judge  assigned  to  hear 
*  on  his  petition"  in  objection  to  it,  next  Court. 

The  above  assignation  was  continued  from  the  third, 
to  the  fourth  session,  when  both  proctors  declared  that 
they  should  give  no  further  allegation,  unless  exceptive 
to  the  testimony  of  witnesses :  on  admission  thereof,  if 

(a)  It  should  be  said,  that  Mr.  Brogden  had  been  sworn  executor  of 
iie  will  which  he  was  now  propounding,  ten  days  after  the  death,  of  the  • 
leceased — and  that,  as  executor,  in  that  interval,  he  had  intermeddled 
with  the  deceased's  effects,  by  converting  property,  &c. — though  a 
orobate  of  the  will  had  been  prevented  from  issuing  by  a  caveat  entered, 
in  the  name  of  the  father,  after  he  had  been  so  sworn ;  and  the  subse- 
|ttent  institution  of  the  present  suit.  See  case  of  **  Brogden  v.  Brown," 
ausKMDg  the  cases  heard  in  Hilary  Term,  post. 


1824.     aiiy,  Oh  the  B^-day-^tb  which  By-day ,  tlie  *efit  of  ditf 

7^      asfeigfeation  W*lS  also  contifined ;  and  so;  re^Mftfy;  «t^ 

^-^v-^     till  Michaelmas  Term ;  on  the  first  session  of  iN>UdiJ 

^jBAr*  TIP  ^ 

%.  "  the  f»Ttx:tor'fof  Brown  waived  his  jE>efllJo^,''smd  Inrou^t 
^''"'"''  in  an  dUegatim,  in  objection  to  the'  inv*«tt0ry;  -wy^k 
alFegatioin  was  opposed,  and  now  st6od;  ion  adttkiMitm.  ^  ^ ' '  > 
1.  2.  This  allegation,  tdter  ■{>l€^ng^t!a^«ieii  «iie 
and  two)  ih  substatice,  that'Brogden  took'piEiB8(i«8i<Niiof 
the'  efibcts  of  the  decetteeid-^tfiat  hid*  was^  assi^edntd 
exhibit  ah  IhVeitteiY,  ahtt'that  he  htid  oinitt^il -various 
artidesld  the  fiiV^«(!»y:a<^alfy  exhibited/  pleaded,!  b 

8t<b*i«iiee, -ftiii^ speciftklfy.       >    "  ''•'<  •'  "i 

'^.  That  thef  bttsinefes  'of  the  cte6ea*ed, '  that'  «tf  a 
br(fad!titod'liiscftii(t>ak6i','-«^iii  cktAtAdA  Mt  mam^  tnoa 
aft^ljefdeath,  bnd  until' th^  BaAe  ebtild'b«<di8fMliBed' 
oPi^ihat;''duri^  smieh  timfe;'  thei*e  were  g6o)ife>Mdtd* 
Hiie'^niduhfor  valiie oif  69/.,  or  tberdabotit^;  wkieli'waiii' 
h^'bl^ita'  psLia-iuto  the  hands  ^Brogd^ni'th^i exhibit 
tatii— tiitiit  tfaatlte,  Btogderi;  in  the  ibventoiy  isxhibilfedi 
Had  di^ed  himself  ^iHth  the  sttM  d(Hl}  lt4»:  eii^W^^ 
ih  respect  of  goods  so  86ld.^  •  '    ^^  /i 

4.  That  the  deceased,  at  the  time  of  heir  death;  had' 
book  debts  owing  to  her,  amounting,  altogether,  k>  ^ 
sum  of  300/. :  and  was  also  possessed  of  two  bills  of 
exchange,  (value  unknown) — that  Brogden  had  reeeirM 
the  said  book  debts,  wholly,  or  in  part,  and  the  "said 
bills  of  exchange — but  had  charged  himself  with  li^i- 
ther,  in  the  said  inventory  exhibited.  •    *■ 

5.  That  the  said  deceased  was  poi^sessed^  at  the  time 
of  her  death,  of  a  policy  of  assurance,  effected  on  her 
own  life,  for  500/.,  or  some  other  considerable  sumT— |, 
that  Brogden,  since  her  deathy  had^received  the  anoouati^ 
of  such  policy,  under  assignment  tbeneof^  or  otberwise^; 


PREROGATIVE    COURT    QF    CANT^BURY.  38^ 


tNit  bad  not  charged  himself  with  the  sai9ie» .  jaor  ms4c  .  ^^^ 

any  mention ,  thereof  whatever*  in  the  sfiul  inv^^ij^oiryt  t^^!/^ 

Lwtty,     '  ^     '        i      i/    i*  b'EX 

hl&i.. .  7.  inXhat  the  deceased  was  pos/99s«ed  of  v^ou^        v. 


ofr,p^t9^,:farpiture»  and  wearing  apparel,  (iji. 
part  1  specified)  9lsot£^eo,  possession  of  b^y  jBrogdei^ 
(oMerai)dfftbove,w!bat.he,had  mentioned  an4*set  forth 
i)iihia<invantqry));»wit)|rwhifh>;i4^r  wth.afly  sumpr  ai\jiffi^ 
Qfmoney .in.  respecl;  fof.  ]iwhic^,.he,v  Vfrogdep^  had^  Uk^i 
Bifise,: omflbtted fto  ebfirg#  hiw^lt  a&^.l»qw^^  Jaw-  ,ni/  . 
{'The:  APAfi$3)i.^N'C^.tbii9j41^^tion»^^^^ 
he  behalf  of  the  e^twirfor— pwtlyjj,  astwithr^fe^^QCQ^tP 

« 

be  late  period  at  which ,  it  was  tend^ed ;  i  and  1o  the 
Iftlajy  ifl*  the  hearing,  of.  t)iie  principal  cam&e,  ifioyr  ripe^  fw, 
baii/^ing><  vrlMch  th§  assigning  of » ^rneif/^  jt^i^n  prqb?^ 
ciryitMsTT)^  to  W^cHisequ^t  Wjt^  af^i^ion  pf  thp 
HtegatiG»i,/wwldy  ctf  eowse,  give  yise,  fr^^  , Jttj ;sw,  alsjO^ 
gMoi  submitted^!  as  ^  pircumtamefiC^Mx^  it^e,  authority 
fl )  Hendersoa .  v,  ^  French^,  and ;  otbi^r  q^u^^i  that  tl^e 
ik^eliesiastiqal  Coprt  had.  be^n,  {heldi  Jt)y;  th^  Conirt  i  of 
king's  Bench,  merely  minisitexialJn  thisj  matter  of 
tirentorie8T-istild>  so^  not  ^uithori^ed  feo  proceed,  )[)y 
Uegationsi  admitted,  OS  otherwise,  to  falsify  inventories 
»iice  given  An  on  the  oaths  of  executors., 

i.'.^ir  John  NiC¥OLL. 
Mr.  Brogdeui  as  sole  fixecutqr  of  a  will,  which,  in 

« 

hat  character,  he  is  propounding  before  the  Court, 
7^^  assigned  to  exhibit  a  lull,  true,  and  perfect  ipven- 


\  >  t 


(a)  See  this  objection  fully  disposed  of  iioi  the  case  of  Telford  v, 
lorisoii  formerly  Thomas,  ante'  'p^^  319.  Thfe' executor  was  here, 
[i(^l  patty  in  th$  cduse-^lSts^  tiotB  (fi)p.  40-  post.}  and  the  oljectioii 
ras  not  takeli  bya  credHoi^I^ri^g^t^;.  V^t  i&y,  i/^^oiher  party* 


340  CASES   'DETERMINED    IN    THE 

18^.  tory>  of  all  and  singular,  the  goods,  chattels,  and 
^Term^  Credits,  of  the  deceased,  which  had  come  to  hi3  hands, 
possession,  or  knowledge,  at  any  time  since  her^eath* 
it  is  evident  that  he  has  not  complied  with  this  assign- 
ation, if  the  averments  of  the  allegation  are  true^  The 
Court  has  bee^  told  that  he  is  a  nude  executof-^^^ 
that,  however,  is  a  circumstance  in  the  case,  quite 
immaterial.  He  is  equally  compellable  to  make  a  full 
disclosure  of  the  effects,  to  the  other  party.  Brown, 
the  other  party,  is  therefore  equally  entitled  to  specify 
cooaissions,  and  mippcessions,  so,  at  least,  as  to  have  his 
answers,  in  detail^  fts  if  the  executor  was  benefited  to 
the  whole  extent  of  the  property,  by  the  asserted  will. 
It  may  be  material  too,  that  this  full  disclosure  should 
be  bad,  in  tl^  course  of  the  cause.  The  effects  in  the 
mean  time  may  be  made  away  withrr-^an  administratum, 
pendente  Ute^  may  even  be  necessary  to  secure  these— it 
may  turn  out  to  be  highly  proper,  and  for  many  reasons, 
that  liie  Court  should  postpone  its  judgment  in  the 
principal  cause,  till  the  disclosure  sought  is,  first,  fully 
had. 

I  admit  the  allegation,  and  decree  answers.  Whether 
tibe  Court  shall  proceed  to  the  ulterior  step  of  assigning 
a  term  probatory,  in  order  to  let  in  witnesses  upon  the 
allegation,  is  another  consideration,  (b)    So  it  also  is 

(a)  The  will  propounded,  bequeathed  the  whole  of  the  deceased's 
jproperty,  except  a  few  trifling  legacies  to  Mr.  Brogden ;  but  in  trust 
for  the  benefit  of  her  father,  John  Brown,  for  life ;  and  of  her  brother 
and  sister,  Edward  Brown,  and  Ann  M*Greggor,  in  equal  prt^rtions, 
at  his  death, 

(6)  It  may  be  inferred  from  the  case  of  Telford  v,  Thooias,  [antt] 
that  the  Court  would  not  permit  depositions  to  be  taken  on  an  allegation 
given  in  by  a  creditor,  or  legatee,  in  objection  to  an  inventory  exhibited 
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(for  I  would  be  understood  by  no  means  to  have  finally  1824. 
decided,)  whether  this  collateral  matter  should,  or^*^}^^ 
should  not,  delay  the  hearing  of  the  principal  cause.  I 
have  strong  doubts  whether  it  should ;  in  the  event  of 
its  not  being  made  to  appear  that  it  has  a  material 
bearing  on  the  principal  cause ;  so  that  it  requires  to  be 
definitively  settled,  in  order  to  enable  the  Court  to 
pronounce  safely  in  this.  But  should  Brogden  4elay 
giving  his  answers  in  order  to  bring  the  principal  cause 
to  a  hearings  before  these  are  brought  iw— this,  of  itself, 
would  induce  the  Court,  to  pause ;  and,  possibly,  to 
insist  on  the  answers  being  brought  in,  before  the  cause 
i$  set  down  for  hearing, 

On  the  matter  of  costs,  if  the  averments  of  the  alle- 
gation should  turn  out  to  be  unfounded,  Mr.  Brogden 
will  be  entitled  to  the  costs  of  this  collateral  proceeding, 


by  an  executor,  cited  to  exhibit  an  inventory  tn  that  character,  merely. 
[See  for  what  reasons,  in  page  331  ante]  But  Mr.  Brogden  had  not  only 
been  sworn  executor,  and  woidd  so  finally  be,  in  the  event  of  the  will 
being  pronounced  for ;  he  was,  also,  the  party  befoie  the  Court  pro- 
pounding the  will ;  and  the  allegation  in  objection  to  the  inventory  was 
not  given  in  by  a  creditor  or  legatee,  but  by  the  other  party,  the  party 
opposing  the  will.  This,  obviously,  subjects  the  case  to  very  different 
ctl^^iderations ;  so'  that  the  Court  might  well  have  permitted  depositions 
lo  have  been  taken  on  this  allegation,  had  the  answers  proved  unsatis- 
factory)  without,  at  all,  departing  from  the  princ^>le  laid  down  in  that 
ot^ier.  case  of  Telford  v.  Thomas.  No  such  step,  indeed,  was  actually 
taken  in  the  present  case,  for  the  following  reason.  The  answers  had 
were  most  satisfactory — £(nd,  at  the  hearing  of  the  principal  cause  which 
followed^  the  conduct,  throu^out,  of  the  executor,  which  had  been 
grievously  aspersed,  throughout,  in  the  name  of  the  other  litigant,  was 
not  merely  vindicated  from  those  aspersions ;  but  was  proved  to  have 
l)een  eicen^plary,  and  generous  in  no  ordinary  degree.  [See  cases  in 
Hilary  T£rm>  post. 


Baogden 
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1824.  whatever  becomes  of  the  principol  cause.  And  so,  on 
Term,  the  Other  hand,  will  Brown  be>  whatever  becomes  of 
the  principal  cause,  if  the  chai^gea  of  omisnion  or  Mp- 
V.  ]^ssion  made  in  the  allegation  are  fisHy^tsustmiBed. 
Should  the  allegation,  again,  be  only  paitiyjBoMaine^ 
should  the  omissions  proved,  turn  out*  to:  ibe;;  leitfacr 
immaterial,  or  accidental  mevely^  tor,  in'aword,  notto' 
be  wilfiil  and  corrupt,  t^e  odsteofthe  preseht  probe^i 
ing^  in  this  4»tate  of  facts;i  tmlhhbf  purefy.  dL^eiretiAtia]^:; 
and/  the  Court  will  idiot  ^or  I oppartion  itfaem^  kati  that 
event,  to  the  best  of  i)t&  ^lidgment^  andrnot  wfitUut 
veference  to^iitf  thecircumstahees  of  die  caseji  j  .  u  > .  ! 

'  '  Allegation  admitted,  ahd  aAis^^^iiW^  deci'**!*:' 

'x\\x    i  -  i :  i } .  :  •        '' '. '  '•'■  •  :  ^      . '.    •        .  f  • .  f »        :  I  j  ■ »  juA  i>   I  /  •  •  i  I  tH . 

4th  Session.  ^  ,,pR^p^.\^E^^.  and, Others  ^♦,CJ^Ej?sww;',W^.fit^rfi}.^j^„ 

SirA^ourtESTCOURT  CRESSWELL  E$q.v:la*eiiQf|Pinktoey1 
decree  admi-  Pj^j^  in  thocounty  of  Wilts.,  diddiOtoithfiiSthioff  Juiyijt 

nistration  to  •'  "^ 

ftiAsriMed     1 823,  possessed  of  real,  and  persapial,  >  eittatoy  lOf ,  ftf vi^  i 
such,  ndthout  considerable  amount  in  value-^haviingiffiRttmsidecraiui: 
au^^^^  executed  his  last  will  and.  testamenlv  beaiittg  ddtteithe 
feSS'fn  ^1^*  ^y  ^^  February    1821,  wherepf  h^  f^pQintetl) 
the  trust  pro-  Jpgeph  Pitt,  EsQ,,  and  the  Bevw  Charles  XMrall^  cJiedj^i: 

perties,  until  '^  ,         .,  ,  .  .         j     •       /•t.f 

the  trust  pro-  cxecutors,  and  residuary  legatees  i^  trust, ^nxi^  :$ajK|9f.nteif 
actu^y^  the  testator's,  sons  residuary  iegatees^wdrth^iiftotipA  I 
^^eT^^  tha*,  in  case  his  said  ti^uatees,  oreitbersof  them*  shpuWl) 
^'^^'  die>  or  refuse,  or  decline,  to  aiCft^  or  ,biecome;io^IiabUI 
of  actingv  in  the  truats  of  hissaid;wiUi;his  $ftid  Btinab^^hNrtf 
tliemajpr  parti  of  idi^,  .might  >  appoint  otherl  inntb&ir  i 
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steady  in  the  usual  maaner  in  nfrhich  trustees  are- ap^  ^  ^^* 

.....  Mitkaelnutt 

jointed  m  simuar  cases.  Ternk 


({Shortly  after  the  dealh  of  the  said  testator^  the  said*  ^ 
tihttstecB  signified '  theu*  refusal  to  act,  and  deoHnedi  v. 
acttiDg;  alte^ietheiv  >m  the  trusts  of  the  said  will^^and; 
subsequeiltlyv  renousioed,  bye  special  proxy  und^ their 
hands  and/seals  exhibited  on  this  Court,  as  well  the 
probate  and  exequtiotd  of  the  said  irill>  as  theiv  right 
and  title  to  letters  >of  administration,  df  all  and  singular 
die;  efiects  of  itiie  deceased,^  with  the'  said  will  anniexed. 

iiiloitiie  month  <^  Augwtty  1823,  oneof  the  sons  of  the 
deceased  filed  a  bili  m  the  h^h)  Court  of  Chancery^  in 
bfh^  of  himself^  and  the  several  creditors,  legatees, 
and  next  of  kin,  of  the  deceased,  generally,  against  all 
the  other  parties  before  mentioned,  for  the  purpose  of 
having  the  trusts  of  the^said  will-carried  into  execution, 
under  the  authority  of  the  said  Court;  praying  that  it  . 
might  b^  refefted  to  one  of  the  masters  of  the  said  Cotirt 
tq  appoint  a  trustee,  or  trustees,  in  the  room,  and  stead, 
of  the  said  Joseph  Pitt,  and  Charles  Dewell ;  as,  also, 
fcjT'thea'ppbintiMntof^  p^deivefir;  aiid  forhninjuifdtibii 
to/;  irebtraiii*  the  ^defendants  {or  dther  of  tiiem)  in  the! 
iifterim,  ('firocfy  tPecemmg^  or  possessing  themselves  of; 
iii9»psM>of  the«testatof's  real  or  personal  estate. 

j4)ivtkk  13th  «f  the^same  Hionth  of  August^  the  Lord 
3bcince)lpr  wksipleaibed  to  grant  the  injunctioti;  -ais^ 
Usio  4o  appoinHJ  a  rl^eeiv^r,  till  further  arder-^(aai  ordei^ 
uidi  ia^pointitient'  still  in  for oe)-^nd  was,  also,  further 
ptea«ed  onUhe  13th  of  December^  1823,  to  oi»der  oii^  yh.X^ 
liiiect'that  -it  ^should  be  referred  to  a  master  (Mrj 
DdvMesweli)  to  appoint  <  proper  pcarsofts  to  be  >  trustees  ^ 
aaiderthe  will  of  the  said  testator^  instead  o£  the  'de-i« 
fetiddnts!  Pitt  *  anut  i  <  i)ctweiii  ;.^  and-  ^  thM  ttheyy  i  tfa^  i  said  I 


......  ti 

•  .♦    •       v;'.    ,     '      ji  •If' 
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1824.      last-menticmed  defendontB)  should  conrey  and  assign 
7^^      all  the  several  trust  premises  to  the  trustees,  so  to  ^ 
'  ^^s^^     appointed,  to,  for,  and  upon,  the  sereral  trusts  contained 
V.        in  the  will  of  the  testator  concerning  the  same,  or  suck 
REsswELt.  ^f  them  as  were  still  subsisting^  and  eapidi)l6  of  taking 
effect,  by  a  deed  or  deeds  of  con^^eyance  and  assign* 
ment,   to  be  43ettled,  and  approved  ^   by  the  said 
master.  «       ► 

In  pursuance  of  the  said  order^  the  niast6f,oto  wit,' 
on  the  7th  of  Aprils  1824,  replied,  thst  he  had  i^ 
proved  of  the  appointment  of  Hichard  Ho]dBnis  Harnson 
and  Francis  Henry  Thomas,  Esqrs.,  ad  tnttrteea^of  i^e 
real  and  personal  estate  and  effects  of  ithe  testator  ^  las 
also,  that  he  bad  settled,  or  appravedroftdeed^  of'^son^ 
veyance,  and  assignment,  to  ues^  in  them  theise^itatai 
trust  premises.  But  the  said  report  was  6ti|l  MidM^ 
Jirmed  by  the  Lord  Chancellor ;  nor  had  the  cooveyaaoe!,' 
and  assignment,  thereih  referred  to,  been  eicecuted;'M' 
as  to  vest  the  several  trust  premises  in  the  tnisteei^,^  st( 
approved  of  by  the  master,  by  reason,  as  alleg^V  <M 
one  of  the  executors  and  trustees  in  thier  will,'  namely; 
Mr.  Pitt,  refusing  to  execute  the  sanle*'  '  •  •     '  r  r .  i  < » > 

Under  these  circumstances  it  was  prayediioa^behatf 
of  the  said  Richacd  Hopkins  Harrison^  and  Francia 
Henry  Thomas,  by^  and  with,  the  special  consent  ilsbd 
approval  of  three  of  the  six  residuaiy  legatees^  thai' 
administration  (with  the  will  annexed)  of  the  gooda*  ^ 
the  deceased  might    be  granted  to  them,   the  Mid 
Richard  Hopkins  Harrison,  and  Francis  Henry  Thomas, 
under  the  usual  security — as  the  trustees,  specially  •  Bcr 
appointed  by  the  High  Court  of  Chancery,  of  the  estate 
and  effects  of  the  deceased,  in  the  place  and  stead  of 
Joseph  Pitt  and  the  Rev.  Charles  Dewell,  the  exeM^ 
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tors,  and  residuary  legatees  in  trust,  named  in  his  will.      1824. 
In  order  to  found  the  application,  it  was  principalty    Verm, 
alleged  in  the  act  of  Court,  duly  verified  by  affidavits,     ^•-^^-^ 
on  the  part  of  the  appHcaats^  that  a  considerable  part  of       v. 
the  testator's  property  consisted  of  a  leasehold  estate  of    **^'^*^^' 
great  value,  held  of  the  see  of  Gloucester,  in  want  of 
immediate  renewal,  as  depending  on  a  single  life;   by 
reason  of  which,  and  other  special  circumstances,^  >also 
stated  in  the  axet,  great  loss  and  detriment  to  the  estate 
were  daily  accruing ;  and  still  greater,  probably,  would 
accrue,  in  failure  of  the  speedy  appointment  of  a  per- 
sonal representative  of  th6  deceased.  ^ 
In  reply  to  this  it  was  alleged,  on  behalf  of  the 
oppomg  parties f    namely,   the  three  other  residuary 
legatees,  that  it  was  incompetent  to  the  Court,  by  law,         ' 
and  the  practice  of  the  Court,  to  grant  the  adminis- 
tration,/i<  iAi^  <ir7ie,  as  prayed,  against  their  sense  and 
consents    And  it  was  further  alleged,  that  a  consent 
on  their  part  to  a  grant  of  administration  to  Messrs* 
Harrison  and  Thomas,  jdntfyy  was  only  withheld,  in 
consideration,  that,  neither  the  master's  report  had  been 
confirmed  by  the  Lord  Chancellor,  nor  had  the  cod- 
veyance>  therein  specified,   been  actually   executed, 
so  ^%tOivest^in  ihose  gentlemen,  the  trust  premises.    •• 

I ^The  single  topic  urged  by  counsel  in  support  df. 
theiprayer  of  die  petition  was,  the  loss  and  detriment, 
actual  and  probable^  accruing,  and  to  accnie  to  the 
estate,;  for  want  of  an  immediate  personal  represent 
tative  <if  the  deceased.  The  counsel  for  the  objectors 
submitted,  that  these  must  be,  at  least  in  great  part^ 
obviated  by  the  circumstance  of  there  being  an  exii^t^ 

ing  receiver  to  the  estate— and  brought  to  its  view  the 
difiiculties  which  might  )probably  arise  from  the  Courti^ 


'Hq  ■^'"' Exists  DE-rE^MfHr^D  rN^Tni-'-  • 

'^. ,    dbciteeifig  tb6:  gHKot  to  pAs^  to  the^  ^ity)|)diied  iiOifflii^- 
"^n^  triors,  ^tfre  the  trust  estates  sbottNt-hicie^nMfaiAhe 
y^T^^-    ttAtiteily  vestid  in  thetoi,  by  virtue  dT'ttie^fiMilMSSiA 
t,.        ttJtectea  fey  the  Lord  Okanoelto^J^'  firilipose/^*?^ 
^^'''^'^'^  SAW,  that  circumstanced  (of  ^wiAA  tl*^af€^-4<3«iB  Ws- 
'kicked  in  the  act  on  petition  itself/ dikt'^refidef^tffia  no 
>dry  improbable  snppo«tteh>»lbnl«^occJteamJili^^ 
iafionfnthe  order  of  itBdir^e  tdr  llrie^fl^^ 
^jfMafe,  even/as-tof  th^pl^fie^ 

With  every  possible  disposition  to  afford  the^^ptiM^ 

all  the  ad^krtJiiKie'in  ite  power  with  respect  to  the 

management  of  this  large  estate,  it  is  still,  I 

^in^fdmpetent  to  the  Court  ioiici^ede  to  th^lg^M^^ 


cation.    Tw9  i^ntlemen,  mippjected  to.  f^^^^er^Ke 


,il**^^»e^  y)^iP?;op^r  in.thea\selv^a^to4;f^,ibs  ^ipi 
MgbfBtxoni  are.  HQmioatedi  trmtefes  by  iKff  tniitf  qfj 

'«i  oMer  of  reference^  made  by  ^  lioiil'iCnnaiif^ini ^> 

which  a/so  directs,  that  the  trtlst  ^ii«h,»&'feHfafl  fM  ASft —  - 

Yeyed,  and  assigned,  to  theija,  by  the  pnj^cA^  -^» 

^sp  ^lamed  in  the  will.     But  the  .de^j^i  '^It^^^.j^ffegt^  j^^ 

.ai^rqived  by  the  master,  aie  stall  ttMjM(»it»d««APM^ 

*i|pieDtly,    the  trusts  we  stiil  po>r  teBrtd<i<n>4to>^a(Wig*^ 
trustees— a  previous  step  which  I  takte^td'Be  IBtieAtfiilly^ 
necessary,  to  entitle  them,  as  of  right,  ii'the^'^il^Di^&ife---^ 
tration.     It  is  alleged  that  Mr.  Pitt,  one  of  the  original 
trustees,  refuses,  or  declines,  to  execute  the  deeds  o^ 
assignment,  upon  the  ground  of  the  testator's  imamtjf 
at  the  time  of  executing  this  latter  will ;  and  of  ther^ 
being  a  former  will  in  existence,  of  a  different  import. 


CUbSSWELL 

CsssawsLL. 
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JRiift  ipay,  aa  BUggested,  (appearipg^  i»p  it.  fdoes^ ,  i» .  his     ^?^^^ 
,f^Wtinin,Ch9MUiiyp  given  ia  xuksequerU  to  the  (aE4er)     ren^i. 
.pp¥;9/u^  a  yanatioa  :ji»  th^  ordev  of  reCerenc^.tQ.the 
^I9^s<;er.  ^ .  i^i^t  withpyl  eateriag  iatar  this  cpasideratiop,        «« 
;(j(^  iatp.jLhsit  oth^ri  vtIm^ot  ttaa  be,  or  ]»  noU  ^wf^  ^ 
*i\  ^^CR^'v  •  .M  roqiiirea  to  be,  poafinned.  by  the  IiOid 
^fl^li^fi^^\\q^^^^  fuUL  validity),  J  ^m  of 

^Apiaion,  f^  f^eTfCaaqpftaJl^e^  that  thui^.i^p- 

»f)icajijju^  i^  I^refnat]|^,,,fup4,  th^t  I^n^bound,  to  jr^t 
,i^v  J^  i^.  jcaisfl  of  iwipti  ji^uhptitUitf^  tri|«tc|e»  wquj4rj(he 

without  jth^  coiji^sHW(<^'af^s4lbipit^^     beaeficially^ ,  eDt|t]«d 
to  the  trust   property,  until  the  trusts  ^fi^fu^tually 

Ui4vourt  of  Chancery  to  confirm  such  leporti^- -and  that  the  mastei^s 
'^  reporty   m  this  case,  was  ofae  that  required  no  confirmation. 

)dWgr^  10^  Blv/r Haiidseli i  Mid:  'Sb;  Tlk»ria»9  tba ■  (de«dt  of  >c<il|?e)raliee 
^Hfin^Wlpitnti )i)tif%  th(4i|  eerlifi^d iorhairf  I^H  qsecutad  bylMcw  Pitt 

On  this«  caveat  day,  the  deeds  so  executed  by  the  old  trustees, 
were  stfited  to  nave  been  executed  by  one  only,  Air.  Harrison,  of  the 
-fieVtfWi^^  tier^'bekg iWo  patties  to  these  deeds,  the  old,  ind  4fie 
^Mt  tt^tst^ev;  m  «Mtod  by'  thr ma^r.  Hie  Cduii  directed  die.  gtli&t 
iMll  tO)|Ms9|  4ill^lbt4fftuaL  eEiecttion  H  aie  deeds  by  Mr.  Thnsas^  #ie 
^f^f  Iti^iH^;  -If^t^"^ »^d,  pa  apcouAtiog  for  tb^  dday,  to  ber^a«i|«at 
*i^  Hereford,  l^^t  tp  be  perfectly  willing;  and  read^f,  to  execu^  them^  ^  , 


unp.M**' 
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Howell  t;.  Metcalfe  and  Sanders. 

4th  Sessum. 

mere  secu.  Sir  THEOPHILUS  JOHN  METQALFE,  (the  party 

nUes  are  re- 

<mired  to  jus-  deceased)  died  ia  the  month  of  August,  1822,  havingra 

tify  in  oral-  '  ^ 

naiy  course,   short  time  before  his  decease,  stated  that  '"'  he  had  left 
iKH  dispeise  his  will  in  China,"  but  without  saying,  who  were '» his; 
r^JJi^*^^"  executors,  or  to  whom  be  had  bequeathed  his  property..: 
under  y»7     j^^^  dcceasod  had  been  Tesident  many,  veajrs  in  China, 

special  cir-  •^    ^  /?       i»  i  • 

cuiQstances.    and  camc  to  this  country  in  1820,  for  the;  benefit  of  pis 
decreesage-  health,  meaning  to  rctum  to China. 
bw^imdeSr^        Under  these  circiimstances,  administration,  ;/e>»feff  t0 
^^^^    certain  purposes,  of  the  goods  of  the  deceased*  until  bis , 
requireithe    will,  or  an  authentic  copy  thereof,  should  be.  transmitted  tq  ^ 
justify  only  as  this  countiy,  (oT  his  intestacy  be  ascertained)  was  deopepd 
£epn^^  to  two  persons^  Edmund  Larken,  and  WiUiiam  Mp9SQ^>|. 
^l^^^t  ^^^Q^S'*  ^y  ^^  (*^^  Prerogative)  Court,  in  the  ;niHi^; 
bonds;  so  that  of  December,  1822(a),  which  admijgdstj^tlioiit  had  coagfi^' 

other  securi-  '       ,  "  *        •  i 

tiesthanthose  and  determined  some  time  back;  ^^^copy  t<^4^i  ^!9^\ 
Ae^i^umte"^  will  having  actually  been  forwarded  to  this  country..  >j[[i 
rt^r^nto'S  The  deceased,  by  his  said  will,  appointed  his  brp^flfo 
ciwnmanad-    (^q^  si|.  Charlcs  Thcophilus  Metcalfe)  of  Hyjdi^^))^^ 

ministration     ^  ,  *  /*'  ^ 

bond,  m  the   Charlcs  Maguiac,  and  George  Sanders,  £sqrs,j;bpt))i]0(^ 

mountofthe  Cauton,  and  the  said  Edmund  Larken,.  j^sq^^  hiSc^lc- 

"^y^     ecutors— and  his  dau^ter  Eliza   M^?calfei:a!,m^QlUi 

aged  about  sixteen  years  at  the  time  of  his  detail)^  > 

residuary  legatee.  1 1  i . : .  u^  | 

In  March,  1823,  a  bill  was  filed  in  the  high  Court  of. 

Chancery,  wherein  the  said  minor,  by  David  Howell, 

(a)  See  vol.  1,  p.  343,  345. 
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(party  in  the  cause)  was  plaintiff,  and  the  said  Edmund      1324. 
Larken  and  William  Monson.  were  defendants — and,  by  ^*cAac/»Mw 

^        Term, 

an  order  made  in  the  said  cause,  Mr.  Howell  was 
appointed  guardian  of  the  person  and  property  of  the 
minor,  until  she  attained  her  age  of  twenty-one  years. 

In  the  month  of  March,  1824,  letters  of  administra- 
tion  (with  the  said '  copy  of  the  will  annexed)  of  the 
gdbdsofthe  deceased,  were  granted,  by  authority  of 
this  Court,  to  the  said  David  Howell,  limited  to  the 
pur{)Ose  6iktf  of  tnuisfemfig'  sfl  stmii^  dt  money;  diie  and 
pce^bl^  to  the  deceased,  from  the  governor  aikl  com- 
pany of  the  btok  of  fihgland,  from  the  London  dock 
company,  from  the  comipiany '  of  merchants  trading  to 
the  Bast  Indies,  and  from  the  globe  insurance  coih- 
ptdsy;  respectively  (a),  into  the  tiame  of  the  accountant 
gtfthferal  of  the  Court  of  Chancery*  But; 
I^Tbi^  last  administration  fadd  also'  siiice  ceased  and 
d6tetmitieA}  vIk.^  ()n  the  airival  of  M4^>Magttidc, ^  on^  'of 
tl§teffe«ectttdrs;in'tMs  <5otmtry.'  Mi:  Mkgniati,  hbwemer,* 
silAi^i^^ly'^K^d  iiet«;  but' "tidthout  hatifii^  takto 
u^tttt  hii^s^H' the  probate,  or  having*,    in  airy  mannet,  ';,'',' 

interfered'  in  tlie  ttriists,  of  tfie  said  will  r  and  of  the  r     •»' 

olh<3^e5^ec!ntorti-'twbiWa^e  still  in  India,  fpd  tiie  third, 
M^iliSi^k^,  bad r^noUtkied  the  {>n>bate  and  execution 


.    :•  .11  ,' 

1  V"  \  .  '■,.■■  \  \  ■     '       •  ( .    ■ :  1  .  ■ 
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-Opdfelr  thesd  oitcnmi^nces,  a  decree  had  been  -e^-  -^  »" 


traetedat  thci  -insftance  of  the  said  David  Howell,  El^q., 
cadKn^  upon  the  estecutors  in  India,  to  accept,  or  ^•efuse, 
probate  of  the  copy  of  the  said  will  aforesaid, — other- 
M^is^  toshetrekuse  why '  lettei^i^  of  adininistrM:ion1(with 

(a)  Seevol^  l,«p..d43. 

z2 


/p..,, 
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Af Jfw'      ^^^^  ^^Py  annexed)  of  the  goods  of  the  deceased,  should 

7^^.     not  foe  committed  and  granted  to  tiie  said  David  ti^i^H, 

.^^1^"^^^    Gsq.    as  the  guardian  of  the   said   Elixa  -  Me%sialfe, 

-o.        and  for  her  use  and  benefit — limited  untii-  she  -  6lioiifil 

attain  her  age  of  twenty-one ;  or,  until  the  original  will 

and  codicil   should  be  transmitted  to  this  country; 

.  or^  until  the  arrival  here  of  the  siaid  executors,  both^  or 

either  of  them.  ,   .,,  .    :.  . -^ 

>  That  (kcree  was  now  returned  intp.  .(Cput^vldi^y 
^eirecuted  by  a  service  on  one  of  the  piUansiof  the^Hosj^ 
'^E»5hange,  &c!.— and  no  appearance  being-  gk«»;'>  m^ 
the  facts,   as  above   stated,  being'  duly  tetifteld'  by 
ve^bits,4md  affidavits*  tHe  Court  waj$  .moved— in  'me 
'first  iDilanfie,  to  4ecree  administiatioa  .accqat4ii^ 
"the  tenor  of  the  said  deczee^-4)ut^  ia  the  event^iij^r 
'Htif  its  debliilin^'so  to  do,  or  iff  U^  reqmrihff,^  m  ibatjogm^^ 
tliit  fixe  sixiirities  sh(nM  JuHify-^^n,  td  deife*^  Ifeiftfe 
X^  administration   to  iUe  said  David '  H6welY,'''^fiSKt. 
limited  for  the  mgrpose  only  of  ' '  receiving  mi^  rX^pUect 
^'ingthe  outstanding  personal. estate{aii(l,ejSeH;4^ 
^'  deceased ;  and  fr6m  time  totime,  wlie&;flOi  <ee«^ 
*^  of  investing  the  same  in  the  na&e  of  the  aecouBtan^t 
"  general  of  the  Court  of  Chancery;  itod  ftttltt^rft^'r 
purpose  of  duly  admimstermg  the  e^tite"^^ 
Jts  of  the  deceased,  according  to  .thft,tfi^|^ ,0/ 
his  said  will,  by  and  uttder  the  direQtjk>iMliPf.  t^^^^ 
*'  high  Court  of  Chancery/*  '       >  ^  '.  v  a>o 

The  Court, 
As  npt  thinking  itself  authorised  to  dispi^nse  iMith4&^ 
securities,Jtif^i;^,  m  the  event  of  its  decreej^n^^adijii- 
nistratibn  according  to  the  tenor  of  the  ideereeuA^a^ 
pleased  to  decree  letters^' 'of  adnunistmtimii^&6^^^<'    |i 


"the 
"  effecte 

$4 


<  -ir;- 


■'■-J  • :    -. -b,^  I        ,.  I  -.     t 


'  •  •     '  ■■ ;  tj^  S  !  ^--  - 1  q  -4 !  U.  ^.  ^»i  .,,n   i,n  13. ' 
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Mivfl^Wfittj  /i'mteflf,  as  prayi^  in  i)^ ,  oik^x,  ^enjiatiye,  Mi^^ 
^/feis,  fi9Kh|feiti|ig  an  inventory,  ^d  giving  tj^e  u«i^    JC9». 

Ifiv/ fi;'if..v...!.;  u:n.i    (.:  /     Motion graj^t^v ; i    met^i^, 

(oL  T|ie  t^dipinistratioa  so  d^rejed,  waa  ijiot  however  extracted  in 
consequence  of  a  caveat  entered  on  oeh^f  of  'certain'pftrties  itit^resl^ 
under  the  will  of  a  third  party  (Mr  Pattle,  see  p;  68,  itln^e)'  of '^totti 
ik'deeek^,  Whikt  fiviiigiflvUAlMe  df/tftti  aeCkig  executors ;  toidibpel 
A^flowtll  tb^  take  a;  ffi(nenU  graat^ to  iflii(^,)^!was>#nf^</^, ji^pt^  pf 
Aft  iipff^A^^^j  Wr^r^i  P¥;*^ft J^fl'^^lrf^.^fi  f^e  in<:^nve^ei^p^.w^ 

claims^  which  they  might  hav^  against  the  estate  of  {he  deceased,  as 

oKcuV oV  kr.' i>a^ef  ^K'  m^^ii,'  on  'tiia,'\&(kiM'  At^'umd 

aii^Ms^iiM^thtil^uifties'ltatifying^iWJve  iiaite  1|<4.pmpeiglir(  (faidi^ 


nftiomr  to  jjyw^  C^ourt  Ip  that  efifedL  was  granted.    A  stiU  ni 
diffiiiul^  lK)wever  afterwards  occurred,  in^con»^u^ce  of  me  ^ret^s 
^uce^%y  l^f  ^ity^^ai-/ who^We^  <«tlk^«  |/A^^  ^^^fiW  bf 

^\t(f^^(:^^Wk^^6^  (ihftHMMMO/^iiefijfiiig  to 

i0l^&ttteiiittfelV(H»iiy;the>fi»ja^  m^  t|)fi«t>m9|i>«^JlP9c4^  the 

iBlmH^i^N^i^H  jn>o-^^fM^  pf Jj4Q^OO|9j^,  t^i^  4?cea8ed>  whole 

{)|pr8<}Q^jfj»^t^^jl^g,^Y^^^d  al4>^een  60,  and  7Q,0Q0/: :  and  the 
Court,  on  dieByrday  dfter  Hilary  T^erm,.  was  thereupon 
either  to  dispense  with  sureties,  altogemer,  as  to  me  pitipqi'ty  m  the 
n^l^Vth^^^ct^n&ik^g^^  sepattite  bonds  might  be 

\t&^,  ^\iM^iMii^ki^e^  i!l^^  entor  into 

the  common  bond.    The  Court,  hdw^gv^  def^jm^  acceding  ,to  either  of 
these  prayers,  a|  in  direct  violation,  either,  of  its  ordinary  practice — 


Ifile4  A  bill  m  CH^BCeiiy  ,^^g^nf  jt,  twa  pf .  tke .  iu^yi^  ^^ecutors  of  the 
will  of  the  deceased :  and  proceedmgs  in  that  suit  were  stayea,  by  their 
being  no  legal  representative  of  the  deceased,  to  be  made  a  party  to  the 
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Michaelmas 

fff — 


4th  Session. 


Tucker  v.  Westgarth  and  others. 


(OnPaUion.) 
Where  it  is    THIS  wrs  a  question  between  two  claimants;  afe  to 

discretionary  ,  - 

in  the  Court  a  grant  of  administration  not  within  the  sliatute;  21 
S^on  to "  Heriry  VHI.  c.  5.  It  was  detefrinihed  by  the  Court, 
dSjj^tsTit  ^  ^^^  questions  ustudly  will  be,  in  kimt  of  that 
always  de-    iddiiiant,  whose  interest  in  the  estate  to  be  adiniiiis- 

creesit,  ,  ,        , 

aeterUpari'  tored  proved  to  be  greatest.  »  •     ^ 

STintr^-         Sir  John  NrcHOLL.  •  ^^     '  ^^<'-''.b 

UadSs!''  '  TlWnifils  Aikinson,  the  ptoty  deceased^ '  died  ^ the 
tered.  yigar  1 804,  having  made  his  will,  of  which  he  appointed 

his  then  wife,  Mary  Atkinson,  eiscecntrix,  diiring  widxiw- 
Kood.    By^  this  will  he  bequeathed  the  prmc^ptiN^ 
his  property  t6  hSs  #idow,  for  hei*  life ;  add, '  ilftd^  M 
death,  to  his  datighter,  Isabella— and  upbfa  tbfe  d^th  6 
this  last,  without  children,  he  bequeathed  it^rer  to  lli 
nephews  and  nieces,  the  children  of  his  three  disfiefrs^ 
The  residue  of  the  testator's  property  was  utldisjpk>sed  oi 
byhis  will.  ..•>-.    w.  ^    i< .  i 

The  widow  took  probate  of  the  will,  Wit^-iriilfrle^^ 
again,  leaving  goods  unadministered ;  and  dietd.'  He]^** 
(second)   husband  is  since   also  dead — and  Thoma^^ 


suit.    Accordingly,  on  the  first  sesaion  of  Easter  TenUi  1825,  llie 
on  this  statement,  duly  verified,  was  mooed  (and  was  pleased)  to  dcjCife^^ 
letters  of  administration,  of  the  goods,  &c.  of  the  deceased,  to  a  nomi--^ 
nee  of  Mr.  Howell,  **  limited  to  the  purpose  only  of  answering  to  th^ 
said  suit,  in  the  Court  of  Chancery  i**  which  limited  administratidn  wa^ 
aAerwardf  extracted. 
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Tucker,  party  in  the  cause,  is  an  executor  in,  and  has      1824. 
taken  probate  of  both  their  wills.     He,  Tucker,  then,  is      fem. 
the  representative  of  the  widow's  interest,  indeed,  in  the    iT^'*^ 
effects  of  Thomas  Atkinson,  the  first  testator ;  but  not        «. 
of  Thomas  Atkinson,  the  first  testator  himself;  of  whose       ^.     ' 
unadministered  effects  he  now  claims  administration, 
with  his  will  annexed. 

The  other  claimants,  and  other  parties  in  the  cause, 
are  five  persons,  nephews  and  nieces  of  the  testator, 
children  of  his  three  sisters,  and  whose  int^est,  as 
substituted  legatees  in  his  will,  .has  actually  accrued 
by  the  death  of  the  daughter,i  Isabella, .  subseq^uent  to 
that  of  the  mother,  without  issue.    They  are  also  the     ''      '^ 
daughter's  first  cousins,  and  next  of  kin,     ,       .- 
,,;  None  of  the  claimants  were  next  of  kin  to.tb^.  de- 
'Cieaa^  /art  the  tme  of  his  death.      Consequ^mlliy^  this 
^O^iustratiop,   QQt  being  within  th^  r'Stsitirtey  is^  one 
'  upoQk  which  the  Court  must  exerciisie  itaowi:^  idliscreti(;ai. 
Jj\  ^e^  exQ^jcjise  of  which  discretion,  it  generaUy  looks 
..tQ'whkh  of  the  claimants  has  the  greater  iaterest;,  and 
.  decrees  the  administration  accordingly^— though  other 
CQftsiderations.  may,  undoubtedly^  concur. 
( ,  I  Xn  the  present  case,  upon  every  consideration,  the 
next  of  kin  of  the  daughter,  and  not  the  representative 
of  .^^  wife,  have  the  superior  title  to  the  administration. 
They  have  a  greater  interest  in  the  undisposed  of 
jTiQsidue — they  are  substituted  legatees  in  the  will — add 
to  which,  that  the  original  testator  never  intended  his 
wife  to  continue  his  personal  representative  after  a  re- 
marriage;   a  circumstance  which  throws  some  little 
additional  weight  into  the  scale. 

I  decree  administration,  as  prayed,  to  the  next  of  kin 
of  the  daughter :  but,  as  their  affidavits  contain  some 


3W  ■'" 'dl*^s'teETfeR»*ikt:t)ir'i«rfE '••■'•*'• 


18S4-,    ^iiii^[(tfftitfetM' dh^^'6 othier party,  ubtibttbd^d HpUiB^' 
^^^^SS^  tM%  WhJifr  ttp^eaA  in  their  "act,"  I  khiA  tli«?,ti{)ott  llil»f 


:»1 


.^^^    tfdfasideratiiMi  6nfy,  they  are  not  eutitlerf -i^'^  «»«»> 

k**     M«' I  ^hftll  condemn  Mr.  Tfebker  •iti'-!0»;i^«irt*i!' 

^"fc^*"'  ftt)fe»Mtfrt»»;  and  not  in  Jittt  cbstif,  as  T  *h»^IdV'^iWi6f?»i 

\^ise,  Have  done ;  thinking  hiiojf^osHitm  tti'th^  pf^iuk 

g^iit,  utterly  unfounded. -  .  ;    .^  .  ioi -i^vii  uviji: 

"ii-.'  .>''i    '■■'■    .•.>■■•■.•■•>    ■  .  i'.i  1  •;  •■>    ,/t;:.'    Jllji!'.)  .Irtljl    odj 
Jooq-.  •■•  !:■!'■>'  ■■■:.. I-        .    :i  .'i  ;•       r;Xi->    •.).;)    U.i   <-)»naJ?fnU:' 

M-.liJl^i!  li  !)  ■/■.'tl.'UL'IlO    I    djid'v 

^.u  c.    •  .     MoNTEFiORE  V.  MoNTEFiORE  and  QUiers. 

•  J        1 

Oril  ii:)'.';//    .lv>':'       .''-V:  J.'-     M      -''^    ■•-►  /.         •'  '    .-J   '.i'-LU^J  'Jilt  'K» 

Jj^IStoJ'THI^  was'tt'etwStfor  budiiiefeb  of  piwin^,  iasdtem^ 

SpSf^<*'«f  J*^i  ^^  last-wiir  atfd  testament  ^^Abi«h8ttl 
ed;Miiisuffi- ji(jji5j^oi^  '  deteated-^preHioted  fev  HenHefttti' Mdati> 

aenty  it  true,  '  "  ,       . 

to  nit^am  the  fl^,'ilie're!tet,  *nd'  the  sole  resid^iatty  legatee  limWd 
P^^d^  iii  the^^dd  lastVill/  of  th^  d^c6iksed/ag^t<tb«  tht^ 
se^riSdto  «iectittirt  of  a  fJyrWif  will.  The-admisdibilitjr^ttf  ^tto 
A?c^^  rftegation  propouhdmg  this  ladt  Vill  httd^  bee*^=  debalt^ 
sumesan  aiie- ftftia  precedinK  Court  day ;  Itfid  trts  liie'MqtieAtec^ 
tree,  in  consi-  libw  stood  for  sctitence.  .'.-<!       .  s^^  \  V  .  jH  .'  I 

S^  A.  '^'Judgment.  •    -  '  T"!    '''^   ^^^'    .^^^o 

•""^ffiW.  'Sir  John  NicHOLL.  -  *  ^'"^  '^^  )\\w/n«mW 
^e^^^  -^This  $trit  is  brougirt,  in  a  spirit  bf  perfect  tttttity 
mere  tmejeoi-  between  the  parties, '  for  the  pwpose  of  taki^  tHfe 
arypaper,SdOpinioi^  of  the  Cotirt  ttpoii' the  Validity  of  fit  tcseatfifen- 

atestamentaiyjf:.,    »    ,,-,     .......  .   .     .,;;^.  -j?   ..,.i  i  •     ,  .,  .;,    ■        ->  .jnnr  jili 

paper  which  18  ,  .  *  ' 

also inqterfect,  viLdtMiTHpett^'  Thia legal  pittmt^HH  iSti^tftfiir  the'?alkUqr(0f^€Miev-^ Iml 
it  is  infinitely  stronger^  and  more  difficult  to  l)e  repelled,  against  the  validity  of  an  U^wer- 
feet  paperoftA4')att^,^htfA'it^*4ga(^tt&M^oflftifaip€M^^ 


tito'fi.j.^eq«»|^. -lihave  taken  time  wp»«fe  (*>  -jftw  f    rSJf'^'' 
iDKiKM®?  flw^tm»lyi  i  ,^^9th.  ag  the  proper^  ^tS*Mt^, 4)^  jj^"-***^ 
yswgs^iwrge^t*  «»4^  -m-^  Cwrt  ha^  rQQeivj^.)»nfnt»fw%ti  "'^"^ 
ti^Rii <;*afl)tib«rf partis W P 4i$ppse4,  ift  tjiifi ins^ce^lQ    ''"*^**" 
aM^|)9}i)^t4^i(W«o,^  A^  decjiww*  wbatfjt?5wy,   l, 
lave  therefore,  again,  in  the  intein>^bet!9r^9^.^s,)fM)4 
the  last.  Court  day,  carefully  considered  all  the  cir- 
cumstances of  the  case :  but  my  opinion  with  respect 
to  it  has  never  vfSfBfSdr^^BFlSBeSrWtkaeeat  from  that 
which  I  originally  entertained. 

The  cause,  at  present,  stands  merely,  vp<m  .the  ad- 
mission  of  the  allegation  propounding  the  papier :  but   -^oiiinKi  riit> 
should  the  Cpp;t.7i6/fPf.^l^  ^^Je^^ipn,^^fl|^^e  is  an  end 
of  the  cause  itself.     For  tne  principle  upon  which  the 

Gou«t.eeijectft,«^y:^llega<iqBri«><iitfkana^«qi»€f/X;^ll|IF  ':^^l^'!!^ 
4ii^%  it  m\i^<}i§Tit^ ,  ^^sui^^g  ;it  tp,  ^  tnierrt9r||u)^ain 

tJ»«.!p^p?ri,ivilW?lii,«t.p?9^  »f?;3that,  i« 

ttot  ,ievw^i3J?,!i9te«ta4y[  said,';  ]^«affi,,i^  oC  cwrse,  W 

e^fl,;,Qf^t#^.fiaj^^.;  :  y^ft;(caw«-nwt  Bffweed,  indeed, 
»J«HiW,^^fpPurtiq4wiVi^e  allegatiwv  in  order  to  this 
being  proved :  as  it  only  assumeis  an  allegatipn  to  loe 
trtie,  for  the  purpose  of  determining  whether  it  be 
admissible— its  final  avail,  and  efl^cacy,  in  the  pause, 
9ViviQ^a^y,{4^BeIf4i9gi^po^  ^heUiier,  and  to  what  e^ctent, 
t))^  a^epttipn  is,pKm^n  ^^^  bpingj^qadmitt^. , ,  ' 
^f^^^^^l^i^g,,\^y(^Yer^;^^9I^  to  bf^  tnw.  for 

the  purpose  of  determining  its  admissibility,  the  Court 
«M!ily>assumeft<  to  be  true  thojBe  facta  ]^deaded  4n  it^^  cair        ..^^li; 
pa'Wexrf  saJ^a^tPTjtpwwI'i^        hot,  %  any  ineww,iaft^^^'r  i  .o^q  jUt 

aife  seveWiavfetihaitiWMifcirtoa^Mna^  ,:;;j;;;l'[ 


.'^  ■    ■  ■  ■  ji 
''■       "i^'I 

.  !:  ;      }'■. '."^if. 
•  'J.'.  •   *.•  i'^H 

.  '.  «:<      ;'fii'> 
-    --^^ 
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1824.     tion;  which,  in  effect,  are  m&^  inferences  jdedpced, 

^^Tem!^  somehow  or  other,  from  thoseifact^.    The  avermeBts 

v^v^i^    in  a  plea  are  to  be  taken  for  true,  so  far  only>.as  the 

9.        &cts  pleaded  justify  inferences  to  the  effect  of.  those 

MoxTBFio^x.  |^yep^e^ts ;  which  whether  they  do,  at  ^,  and  if  sq,  to 

what  extent,  it  is.  for  the  Court  to  determine, ,    Ft^r 

instance,  in  this  sort  of  allegation,  ^'  intention,!'  on  the 

testator's  part,  to  do  so,  and  so,  is  always  averred-— hvX 

such  averment  goes  for  nothing;  unless  the  Court  can 

infer,  that  the  testator's  inteution  too^,  as  averred,  from 

the  facts  pleaded.    So  when  again,  in  a,  plea  of  this 

same,  desanyption,  the  testator's  capacity  at  the  time  of 

doing  the  testamentary  act  is  averred,  as  it  always  .is; 

^  truth  of  that. averment  is  only  assumed  by -the 

Cpurt,  even  in  deciding  upon  the  admissibility  of  the 

plea,  to  what  .extent  it  thinks  that  the  facts  andcir- 

cumstauces  of  the  transaction,  as  pleaded,  wairant^an 

inference  that  he  was  of  capacity  at  such  time ;  andiso, 

in  other  matters. 

Having  premised  these  observations,  it  becomes  pro- 
per to  consider  the  paper  propounded  itself—both  witlu 
respect  to  its  fomiy  and  with  respect  to  its  effect  Qi 
mbstajice.     Upon  the  result  of  these  considerations,  th< 
legal  presumptions  in,  and  the  whole  view  to  bq  taken_- 
of,  the  case  very  much  depend. 

Upon  the  face  of  the  paper  it  is,  in  point  of /onw, 
a  very  imperfect  paper.  It  is  neither  written  by  the 
deceased  himself ;  nor  signed ;  nor  dated :  no  executor 
is  appointed  in  it:  it  has  no  formal,  or  other,  words  of^ 
conclusion :  two  letters  .appear  written,  as  beginning 
a  new  sentence ;  and  with  these  it,  abruptly,  termi- 
nates, A  paper  more  imperfect,  in  paint  of/arm^  can 
hardly  be  imagined. 


MOVTBFUMUU 
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'  The  term  ^'implBrfect"  as  applied  to  an  instrument 
of  this  descripticm;  is  carefliUy  to  be  distinguished 
fironi  tlMJ  word  "unexecuted/*  Not  every  ** imperfect " 
pftperis  ^^  t£nea:ecuted^' :  nor  is  every  **  unexecuted*'  paper 
"  mtperfectf  eisc^t  cmly  in  a  certain  sense  of  that  term. 
For  instance,  a  testamentary  paper  may  be  finished, 
llkd  complete,  lookiiig  to  the  body  of  the  instrument, 
as  purporting  to  dispose  of  the  testator's  «^^ofe  property, 
and  so  oh— stfO,  howevtt,  if  unexecuted,'  as,  for  in- 
HtdPlce,  by  wanting  the  deceased's  signature^  it  is,  in  a 
d^rtain  sense  of  tite  word;  though  in  a  Certain  sense 
Itf  the  Word  only,  an  iw^oe^jfef  paper.  But  in  applying 
file  term,  imperfect,  to  the  present  papei-,  the  Court 
ifiieans,  that  it  is  imperfect,  in  every  sense  of  the  worcl : 
fi^s  one,  that  on  the  fece  cf  it  was;  manifei^tly  in  prb- 
gtesfi  only ;  it  is  unfinished  and  incomplete,  as  to  the 
body  of  tibte  instrument^  as  well  as  '*  tme^recuted*' ;  all 
which  the  paper  itself  propounded,  which  is  in  these 
words,  clearly  implies. 


i 


'  '*  I  leave  my  son,  Joseph  Mont^ore,  Worth  Park 
Farm>r--And  my  son  Nathaniel,  Brighton  Farm — ^And 
^1  my  other  property  I  leave  and  bequeath  to  my  dear 
wife  Henrietta  Montefiore — ^This  is  my  last  will  and 
testament.     I  w ^'^ 


'  The  legal  principles  Ibls  to  imperfect  testamentary 
papers,  of  every  description,  vary  much  according  to  the 
stage  of  maturity  at  which  those  papers  have  arrived. 
The  presumption  of  law,  indeed,  is  against  every  testa- 
mentary paper  not  actually  executed  by  the  testator ; 
and  so  executed,  as  it  is  to  be  inferred,  on  the  hjce  of 
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■     '      ..         ■  ■  i'      -T    -.'V.    if. ■,.„,     -A'.     ,i,^-    ,V.     c-( 

1824. "  the,  paper,  t^tthe  testator  meant  to  execute  it.  |  liut 

-fgf^^     if  the  paper  be.complete  in  all  oiAcr  respects,  that  pre- 

'^^^    Sjon^tiop  i£  slight,  and  feeble,  and  one,  comparatively 

«.       .^tsily  repelled.    ^at:mtenlmts,  sub  7»w/()  at  least,  need 

MoraTO.1.  ^^  ^  pnmd,  in  the  case :  that  is,  the  Court  will  prc- 

nme  the  testator's  intentions  to  ^  ajs  expressed  in  sueh 

a'paper,  on  ils  being  satistactorily  shewn,  that  its  not 

llieifig  exeouted  may  be  justly  ascribed  to  some  other 

19fiWej:  and  not  to  any  abamloimteiit  of  those  intentions, 

|l(^;ej|ipressed,  on  his^  the  testator's  part.     But  where  a 

{p^per:  iauiianished,  a^iyeUas uif^)f^m^,,j;fj^g^i(ajjy 

where  it  is  just  begun,  aniepfltflii^s  p))jj  n|{^\i[,  ,^\^jjj>^ 

!fr;Ji9qHf(st»)  ,pot,l>»lj.ifliiBt,.itf  J^jflj;  tl))^|jijli)^,|.pnd 

msfflpited,  beaccpuote^^j,  paah?jfi;,;,hiit,if  nfj^i^^  ^ 

hie,jmw*.ff(W  ^  Court  iffiUnot  j,tM<p  ^4/<S>^Bf^ 

the.teBt8t«;>iI|tenti9^^^,  ifl';9tiiertp.TepeljjicJg^jip; 

a«W^a^  Besin^t  i^vajidjty,  ,.If,j^u?;j|lj^c^^.^f]j^ 

•Itaofe^. qf -thejq^^  t^at,  t||e  4ecp^ed[^))jd  cj^efjj a 
>w(.rewhitiffi  w,  respect;  to  it ^  ^  /"T^f^JfSI^/i  ffi^  m> 
.hy  establishing, it, .ewnins^fh  it^,  ijj)f^gft ^fjt^,^ 
flyuit  will  give  effect  to,  m\  nef  ^wa^tiiffijfe'ffli-j^f 
)f$fi>>/>t'a,  real  wishes  and  iht^iops,,fl„f^Bf^{.  i^)jijf 
jipperty,  which  it.  purports  ta,t^e9n^%-,in,ggfF?„^ 
^atitJe  iwc4  a  paper  to  probatf„|itt,sf y,,  c^, Jj^^ j^ 
,jp4gTOent.  .,  .,,  ,.|,„,„„,„,i,b„^ 

.loWpon, these. prinqiples  it,  ioll9i«;a..t((pt,,  jga^i^st^ 
ifs^ment  setjiip.in  th«  presaj* faasy  tiip\.fllfi^y^ 
■/ptfmi'  .thepresMi^tion.of.law  to  be  ^e^ed,i^,^^^ta^p^ 
^^t^Winpfiin)^  ,-Tlie  ta«)c..of  r^pelliflg  it^^e,,  ifWiWS' 
;^<Hii^-^is,:l(ie  <*#.«{ this,  aa,of  eyfrat.iWI'pSfe'.ISBff' 
dS»ts„  It  ,»eed,  >i:^m''y'^^„9>W"^„'m>l>M.f^ 
setting  it  up. 
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•  T 


MONTSVtOXit. 


In  its  effect,  this  instrument  has  peculiar  features      l^^^. 

'chre&<ler  the  task  so  imposed  on  the  party,  ^ho  ^"Sv^ 
proboiincls'  it,  a  pretty  difficult  one.    It  not  only'sfett  „^!^>T' 
dut'  With  devising  real  property  in  a  different  ci^tirs^  JZJlLu 
&6iii  that  in  wiiich  it  would  descend  by  law  ^  (akldsb 
far/ ii  i&^  cf4ar,  th^t  it  (^  have  no  operation)  bat  ill  iSsi- 
i^dse's  at'oncej '  6f . the  whble '  p^iwtial  property »,  giiring 
It  atl  (a1>l>ve''  feiit;  iHltidi^^  'tihbustnid  pounds)  to  the 
Widb^f  i'  ahd'ei^cliKlln^  ill- i)ie  testator's  children  (Who 
fdl^^  yiic6^^lo^'wb\i)»'b^'^1iiti^  to  two  thirds)  fidni 
M;^  '^art'bAt.  ^t^'^^ixik^ati,  'as  weltas'^tidnid 
pWliiiiiy;  '^'st^n^i]g-^«^  ihe  testator  haVli^  fiii^ 

•cM'ft^W^y^h'Meirtibii;-  ■'■'■■■     '■■■■■\  '  •'■'  •''■"'" 

"''%hi>iki%i^  mbd'es,  n^atl^dp^Sit^,  in  ettb&bMidh 
%b^^VeV/  ^eytkmehtki^'in^tirtiiib'^ts  «re,  nbl^'iittcdth^ 
'ia6^\f,'^iihi  ii{)f  the  bite  (^tUaps  th«  ibbst  cbtitinb^ 

oT'tfay  Wo^'Vsjtb  giVe^it-tbe  oti^ 
te  ;^' andf;'  a:t- 1&%'  6bn<ilusibii;'txi-  dispote'df-  the'r^kUo^ : 
tK^'  6WeW^,  -i^4he'  "fitst  iiistsou^  ^  lye^u^th  the  Whote 
'btei^V'yidpsubse^uei^^^^  of  it  t&e 

-s^VewU  lefl^ieiys'r&d/which  the  testatcfr  miy  ehusfe- to 
liyqii^iii.'i^*Mttfctibiis  from  thsat  Whole.  Now  itt  th^ 
|ireseiit!mt^t^^|'  '4^'  iSit  pehonalty  being  given  to  thb 
Wffe';  it  <lie'<Ju^etr  M  ejrtJlttsibn  of  the  children,  unlfesb 
U^  catlri"cail^f>^  ^HH^  that,  so  fkr  as  relates  tb'thb 
^f^pbkitibtt  bfthe' pei^iiktty,  this  pa:per  is  complMe^ 
and  that  it  was  the  testator's  full  and  final  intetttibh'fo 
sitibjeit' that'^jperi^iiaity^  to,wr  dedtictions  whatever, 
^MAet  iii  feW  of  ^¥  diilcfreh,  or  6th6r,  it  would  he 
i'^^smiimt&j  (Ibiifeisteritly  Witii  the' brdiJiaty 
pyiples^'ik^  ^^■'by  thi?  Gbiirti^or  with  J«6ttifitf6h 
■MkH, ' iik'amnm ]^M^,  td'^i^lKiftlish lliiS'pa^'^e^ 
ii^i'de<J^!ksfeaiJV^.' '  W'the'instkiftfeift  ik/^  It  cfifeiiy 
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1824.     is)  in  legal  constrMtioii,  one  in  progress,  wet^y,  and 
^""ST"  ^i*^^*^  as  to  the  body  of  the  ukstrument,  the  legal  , 
"^^v*^    presumption,  surely,  is,  that,  htA  the  dett^eased  nbtb^' 
^^v.        prevented  from  finishing  It,  he  n^Mrld^  iMtve  *g€f6i0  &t  to 
Moi«TEFioiit.  pj^j^^  fy^  hjg  children  in  a  subseqn«ttt'|)aittiof/«lte 

instrument.    I  cannot  assent  to  the  ^ropofsiticifi^  ^ttfa*^ 
tended  for  by  one  of  the  counsel;  that,  if  a  tei^tdtor  dl^ ' 
while  the  inistrument  ii6  in  |>rbgre8S,  titet  instruiiitiM^i 
^'sa  far  as  it  goes, ^^  be  its  ^eoiytetats  aftid  effeHw^  th^ 
may,  must  be  valid.    I  knonr  of 'ift>  piinc^le  t^  that 
broad  extent  ever  laid  down ;  nor  was  Mi^  ^ssHStUiAfl^  - 
cited  in  aiipport  of  it.    The  rule^^4lk3il  I  tbJc^  tbo^l^^ 
in  the  case  of  every  unfinii^bed  paper  Is  ^s^^  Mtfifthe^ 
Court  infer  that  by  pronottiicibgfor  it,"it  will  eaMjrl^ 
efiect  what  it  collects,  from  dif  the  ciMiVMslancier  t^ 
the  case,  ta  have  been  the  deceased's^  ^sbl  ^    In i^l 
event  it  will  be  its  duty  to  pronounce  for  it — btrt  r^M^ 
not,  if  it  sees  reason  ta  believe  that,  by  so  doittg/^t^l 
defeat,  or  ccAmt^n^^  intiteac^  of  givinj^'eflfebt'tbl' llMft'<l 
wish.         ■  '      '■    ■•  ■      ■'•;  •:'{  ■   '  i*!'--'rvf!" 

Hitherto  the  Court  has  been  consideri^  'tt^'pap^" 
taken  singly,  and  not  in  connection  witik^  any  M^  te#^' 
tamentary  papers  left  by  the  testator.    Such,  hftweVeH''' 
there  are — papers  before  the  Court.    Thet^e  ft*  a  fo)Yi6K^'  ^ 
executed  will;  of  which  this  unfinished  paper j>  if  leiitab)- ' 
lished,  will  be,  in  effect,  not  a  partial,  but  a  total,  ii^f«^<^^ 
cation:  for  the  two  are  not  such  that  the dtmrt ckr^ ' * 
pronounce  for  them,  as  it  sometimes  can  pronounce  1^^'  \ 
papers  in  parallel  cases,  as  **  together  contahrfng*''^«fie*^ « 
will  of  the  testator.    It  has  been  said  that,  at  all  evetits^'  -  ^ 
the  deceased  intended  to  die  testate;  and  tbithe^in^*' 
tended  to  revoke  his  former  wiH ;  and  the'Court'-faas^' ' ' 
beeii  urged  from  this,  to  proikounce  for  the  unfihi^ht^  ^ 
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)ap^.   Testate  the  deceased  mxkst  dieHSM^  if  the  paper     1824. 
>iK^cMiiided  be  invalid,  the  executed  will  must  operate^     xerm. 


<  > 


^iid.as  to  the  revocation  of  the  fcmner  will ;  the  ^qea-  ,, 

McMfTSFIQRS 

iw  i»  i^t  60  much  whether  the  deceased  can  be  Uken        «. 
xxibave  ^  intafided  to  revere  hie  fcrnnei'  will,  simply,  ^as^  it    ^^**^*^^ 
8, -whether  be  cm  be  taken  to  have  intended,  that  this 
iQ^nishedi  paper,,  i^ould  be  ^subetitated, for,  and  should 
)p^^te  in>  lieu  of,  and  in  preferencie  to,  tiiat  former 
wiJIh    The  question  is  not  nr^  question  between  the  foc^^ 
am  wilU  and  aa '  intestacy>^t  ia  between  the.  two  inr 
sti^meiMis;  betwe^a  the  fcNrmer  wiall,  and  this,  paper, 
niAsobyiouslyincoinp1et$^  imperfect  State*.  ; The  fori 
aiei!'  wUl  beii^  an  executed  kistriimeot  the   S'pfm- 
nmtfth juris  y  et  dejurti'  is^  that  he  uit^nded  it  to  openate^  ; 
Hlless  he  actually  cancelledvr  or  destroyed  it,  ormad^ 
uiptl^r  valid  instrument^  whioh  will  have  the;  effect  of 

|]^ore  proceeding  to^  a « consideration) of  the.  facts 
plfi^d  in  ithJ9  allegation,  \  will  make  one  .Cfther  general 
3bservation,  applicable  to  questions  of  this  nature, 
[nj^pnimpQitaat,  too,  in  its  biearijigiupon  ihtparHadar 
^^a^)\  which  i^  thip.  In  considering  whether  a  plea  of 
th.i^,d$^ript<on  be  admissible,  the  Ck>urt  is  bound  to  . 
keie|^^p;vieiv  the  extent,  and  effect,  of  tlie  paper  which 
it  pfppc^ds^-nand'  to  couple  these,  all  along, .  with  its 
disti:^,  aa  given  in  the  plea.  Now  what  this  part  of 
it%4ut]yi  [Suggests  to  the  Court,  as  with  reference  to  tlie 
pF«$entiimmediate  question^  is  this.  The  paper  pro^  , 
pojtHKiedL. going,  in  effect,  to  revoke  an  executed  wil),  | 
aincl  ttp  put  an  immenise  property  in  a  course  of  vdistribur 
tioiiir  which  is  very  far  from  being  aa  ''  affimm  V  one ; 
thcii^legation,  to  be  admissible^  mustmake  out  a  case 
oi\/f4l:W^>  entire  f^  capacity'.')  in  thei  testator,  at' the 
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1824.  time  when  the  paper  was  framed.  Nor  will  it  be  suffi- 
Term.  cient,  in  order  to  this,  for  the  plea  to  make  out»  that  he 
""^^^^^  vras  of  capacity,  to  answer  a  few  (commcm)  questjons, 
V.  or  to  make  a  few  (casual)  remarks,  or  even  to  coQceiTC 
and  express  some  (loose)  wishes  and  ideas,  as  to  alteong 
his  will,  and  so  on— it  must  satisfy  the  Court  tlutt  he 
was  equal,  and  alive  to,  and  comprehended  the  yicff 
import  of  what  he  was  doing  at  the  time;  serictiu^y 
important  as  what  he  actually  did,  must  be  admitt^  to 
be :  in  short,  as  Lord  Coke  expresses  it,  that  be  was 
' 'capable,  at  the  time  of  the  transaction,  of  making  dispo- 
sition of  his  '  estate/wiih  judgment  and  understandixig.'' 
And  in  determining  whether  the  allegation  should^  or 
should  not,  satisfy  the  Court  in  this  particular,  it  im^t 
look,  not  to  mere  avermei^ts,  but  to  the  facts  pleaded— 
such  averments,  as  already  said,  being  good  only  so.  ftr 
BB  they  are  warranted  by  the  facts  pleaded ;  which  last 
are  all  of  the  allegation  that  the  Court  assumes  to  be 
true.  y 

I  now  then  proceed,  subject  to  these  general  con- 
siderations, to  consider  the  facts  of  this  case  as  they 
are  stated  in  the  present  plea :  and  they  appeal^  to  me 
to  raise  a  question  of  so  little  doubt  and  difficulty,  tl^uat 
it  is  principally  for  the  satisfaction  of  the  parties  t)iat 
I  am  induced  to  enter  into  a  detailed  statemient  ^of 
them.  ,    ,,. 

The  allegation,  in  the  two  first  articles,  fumii^hes, 
in  substance,  a  history  of  the  testator^  and  of  his 
executed  will.  It  pleads  that  Abraham  Monte^ore  .died 
on  the  25th  of  August  last,  [1824],  at  Lyons^  in  France, 
on  his  way  home  to  this  country,  leaving;;  a  widoiv, 
one  daughter  by  a  first  wife,  and  two  sons  and  two 
daughters  by  a  second  wife  (his  now  widow  and  reUct) 
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^tl  miftors,  aiid  the  youngest  daughter  born  after  May,.     1824., 

'iS^O,  the  date  of  the  executed  will.  This  will,  with  two    ^j^erm!^^ 

ViiDdicilSj  is  all  in  the  deceased's  hand  writing  ;  and  it  is  ^,  ^•^^^ 

to  the  following  effect.  It  is  a  complete  will  as  to  person-        «,  ., 
^^fjT^t  is  a  will  that,  obviously,  was  not  intended  to  act    °"""®"^- 

,*^p6ti'real  property ;  as  it  makes  no  mention  of  such,  and 
'Is  attested  by  a  single  witness  :  the  necessaiy  inference 

^ii6m  which,  is,  that  the  testator  meant  that  his  real 
^estate  shbuld  descend  to  his  eldest  son.  Of  his  per- 
'^iialty  itdi8|)0ses  as  follows — 25,000/.  to  each  of  his 
T^hiidrfen,  except  to  the  daughter  by  his  first  vrife,  whom 

ii  bequeaths  only  15,000/.,  as  the  testator  had  settled 
^'ibdiit  10,000/.  on  her,  previous  to  his  second  marria^. 

Iffift  residue,  with  the  exception  of  certain  legacies,  of 

ii6  Very  large  amount,  it  bequeaths  to  the  widow ; 
^'whoni  it  appoints  (jointly  with  four  other  persons^) 

^^utrix.  What  the  residue  might  amount  to  at  that 
^n^,  366i^  iiot  appear. 

This  will  as  I  have  described  it,  remains  uncancelled, 

SWA  (ihtfevdked,  unless  it  be  revoked  by  the  paper  now 
^fli*  qUifestiOii.  'It  does  appear,  however,  that  the  de- 

ifeased,"  all  an  intermediate  time,  (pleaded,  in  the  latter 
Hlik  (if  1822;  6t%t  the  beginning  of  1823)  intending  (so 
^frfiaded) '  to  liiake  a  new  will,  wrote  certain  papers 
^4vAfcii* Wtf  iSefore  the  Court,  marked  D ,  E.  and  F.   They 

contain  a  mere  outline,  or  rough  sketch,  of  a  new  will ; 
'  WeV  "slfe  loosely  written,  and  with  various  erasures ; 
^irustees  Were,  apparently,  intended  to  be,  but  none  are, 
^^jfj^i^ihted,  and  the  residue  is  undisposed  of,  in  either  of   . 

iftfem.     Previous  to  writing  these  papers,  however,  I 

Hftiduld  observe,  namely,  in  August  1822,  thfe  deceased 
^}S  pleaded  to  have  invested  stock,  of  the  value  of  about 

^iOOO/.*  sterling,  in  Che  names  of  each  of  his  four 
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_  _.  \^^*     younger  children— placing  them,  therefore,   upon  an 
Term,     equality  in  this  respect  with  the  eldest,  the  daughter 

j^^^"^"^^     by  the  first  wife.    It  is  also  pleaded,  that  he  had  a 

V.        child  born  in  February,  1823,  which  died  shortly  after* 

'  wards.    These  papers,  D.  £.  and  F.,  themselves^  were 

laid  aside,  and  abandoned,  «o  ftBir  as  appears :  and  ihi^ 

are  not  suggested  even  to  be  of  any  legal  validity. 

It  may  not,  however,  be  improper  to  consider^  wihe* 
ther  the  disposition  contemplated  by  the  deceased  at 
that  time,  as  appears  from  those  papers,  raises  any 
thing  of  a.probability  in  favour  of  the  present  di^poan 
tioUi  In  my  opinion  it  does  quite  the  reverse.)  JU 
appears  from  these,  that  the  testator's  intention  then, 
at  least  was,  not  to  give  every  thing  to  his  wife  abso- 
lutely, and  to  consider  his  children  provided  for  by 
what  he  had  secured  to  them  in  his  life  time^.  but,;;  tp 
limit  his  wife  to  a  certain  income  for  life ;  and  taleave; 
at  her  death  a  certain  sum  only  (100,000/.,  three  pert 
cents)  at  her  disposal.  And  as  the  testator  hadtfiot 
proceeded  in  the  draft  will,  contained  in  papers  DaSEL 
and  F.,  so  far  as  to  a  disposition  of  the  residue,  it  is 
almost  necessarily  to  be  inferred,  that  the  residubi  of 
his  property  was  intended  by  the  testator  to  be  givrnii 
among  his  children.  .-    ,  >  i.;  i 

These  different  instruments  then,  and  the  previintt 
history,  though  rendering  it  highly  probable,  that  the 
deceased  would  alter  his  will  of  1820,  generaifyy  yet  lay 
no  foundation  of  probability  in  favour  of  the  particular 
disposition,  (purported  to  be  carried  into  effect  by 
means  of  the  paper  now  propounded),  of  the  whole' 
personalty  to  the  widow. 

It  is  further  to  be  observed,  that  no  previous  testa- 
mentary  declarations  are  suggested  to  have  been  made  by 
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the  deceased^  tending  to  snppoit  the  probability  of  ^      1^4. 
intended  alteration  of  his  will.    He  ia  pleaded  to  have     j^^rm. 


been,  long,  m  a  decUmng  state :  yet  no  dissatiefactian 
with  his  existing  will  appears  to  have  been  expressed  v 
by  him  at  any  time,  in  confidence  to  his  friends,  or  ^*^**'^*'- 
otherwise  ;  still  less  is  any  thing  of  an  intention,  in  the 
event  of  his  making  a  new  will,  to  bequeath  the  whole 
of  his  vast  personal  property  to  his  wife,  absolutely. 
Nothing,  indeed,  of  a  testamentary  character;  so  far  as 
appears/  was  either  said  or  done  by  the  deceased; 
fix>m  the  time  of  hi?  writing  those  Idose  papers  in  the 
beginning  of  1823,  which  have  already  been  spoken  of, 
until  within  a  very  few  hours  of  his  death. 

This  brings  me  then  to  a  consideration  of  the  circum^- 
stances  pleaded  in  the  fifth  atrticle  of  this  allegi^tion, 
upon  "Hhich  ahme,  the  validity  of  the  instrunient  fm>* 
pounded/ if  to  be  supported,  must  rest.  It  s^^ms 
proper  that  the  Court  should  read  this  fifth  article  in 
order  to  rendar  the  observations  that  it  may  have  to 
makd  km'  the  history  contained  in  it  folly  intelHgible. 

•  [Here- the  judge  read  the  fifth  article  of  the  allega^ 
tkm^,'{t^y  and  partly  in  the  course,  and  partly  at  the 
conclusion  of  the  reading,  observed  to  the  following 

effecti}f':    ••' 

Jifi)  T)i^  fiftkagrtiple  of  .the  allegation  was. in  the  following  words :  ^ 
*^  That  the  said  deceased  being  on  bis  leturn  to  thb  couBtry,  as  in  the 
**  first  article  of  this  allegation  is  pleaded,  and  having  been  for  many 
**  iii6nt!ii8  previous  in  a  declining  state  of  health,  became,  on  the  night  of 
tbeftwenty^burthdayof  Attgtiatlast,  coniiderably 'worse,  and  about 
eight  o*ck)ck  in  the  evening  of  the  said  day,'  tbcmt  fire  houra  pKoeding 
**  hisjl^ath*  fully  sensible  of  his  danger,  be  addressed  himaelf  to. Louis 
**  Mazz^ra,  a  person  who  furcpiDpanied  the  said  deceased  on  his  joumey, 
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1B24.  The  deceased  is  here  then  pleaded,  (as  already  said) 

TetTn.  ^  na\e  been,  for  many  months  previous,  in  a  decbiiiiig 

^*-^v-^^  state  of  health:   and  to  have  /become  ''•  considerably 

V.  worse,"  on  the  night  of  the  24th  of  August-r-rand  then 

MOVTEFIORE. 

*^  and  said  '  Mazzara,  you  must  promise  me,  that  my  body  AsSi  be 
'*  transported  to  London  after  my  death :'  that  thereupon,  the  said  Louis 
Mazzara  promised  the  said  deceased,  that  his  directions  should  be 
complied  with ;  that  the  said  deceased  then  said,  *  I  wish  soinedung 
'  to  be  given  to  poor  WUUam:  &is  yoiinff  man  is  vetycievery  tM  it 
may  assist  him/  meaning,  and  intending  thereby,  William  Wdodky, 
his,  the  deceased's  servant;  and  he,  the  said  deceased, spdk^  of  gn^ 
the  said  William  Woodley  one  thousand  pounds,  but  gare  "nb  ftirdier 
directions  as  to  the  same,  but  enquired  of  the  said  Henrietta  Itoote- 
''  fiore,  his  wife,  what  the  said  William  Woodley  received  p^r  amnifm : 
<'  that  shortly  after  the  premises  just  before  pleaded,  a  phynd^,  who 
''  was  to  pass  the  night  with  the  said  deceased,  arrived,  and  dmoet 
immediately  after  Martins,  another  physician  idto  vii^H^  the 

'  said  deceased:  that  the  said  deceased  thereupon  called  tb' him  the 
said  Martins  the  physician,  and  the  aforesaid  Loai^  M azzan, 

**  and  taking  them  both  by  the  hands,  addressed  them  \n  Ais  ¥ttfiidi 
"  language,  to  the  following  purport  and  effect. — *jWy  /Hends^  I  dJk 
"  you  for  witnesses,  that  I  made  about  four  years  <xg6*- — ^that  tiieiteid 
*'  deceased  then  stopped,  and  asked  the  said  Louis  Mazzara,  what  the 
^*  word '  will '  was  in  French :  that  the  said  Louis  Mazzara  informed 
**  him,  that  it  was  expressed  by  the  word  ^  testament^  that  Ihe  said 
*'  deceased  then  said,  *  yes,  yes,'  *  testament*  *  f6ury€aH  a^'o  t  ikiuk  a 
**  will,*  and  addressing  himself  to  the  said  *    Mfurtih^'said'^jres, 

^*  /  made  a  will,  but  I  do  not  wish  it  any  longer,  I  dd^thok}^^  ^itiiik  it, 
**  and  I  wish  to  make  another*  And  the  party  piropcmeiit  'dblh'  ftulher 
'*  allege  and  propound,  that  by  the  aforesaid  expressltlnti^ '  h^,^  tli^  iiaid 
**  deceased,  meant  and  referred  to  the  paper  writinig,  b^hig  tfitt-iKIl, 
<<  bearii^  date  the  thirdday  of  May,  1820,  more  partieulaiiyid^^ded'ind 
'<  referred  to,  in  the  second  article  of  this  allegation,  Md  thtt,'%jfHh'e 
^'  expressions  he  then  used  he,  the  deceased,  meant  to  d^^  M^irifen- 
"  tion  to  revoke  the  said  will  t  that  the  said  decea^'tfaeh  Mntitotied. 
"  *  I  leave  to  my  son  Joseph,  the  farm  at  Worth  Patfc;  and'td  m^kn 
''  Nathaniel,  the  farm  at  Brightoh  :*  that  the  nud  deccated'^^'jiio- 
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it  is,  1^  eight  o'clock  in  the  evenkig,  ^thin  five  hours      18^. 
of  his  dissolution,  that  this  transaction  commences.  Now      j^,^ 
it  is  hi^y  probable,  I  think,  a  priori,  on  the  face  ^^^''^^^^^^ 
Has  titatement,  that  his  capacity  was  impaired,  and  that        v. 

MONtEFlORE. 


it 
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ceeding  further  to  express  his  mteiition&  with  respect  to  the  disposition 

of  his  property,  when  he  was  interrupted  hy  the  said  Martins, 

'*  who  observed,  that  it.  would  be  better  to  write  down  all  that  the  said 

.'/  deceased  dictated:  that  the  said  deceased  thereupon  replied,  Mr. 

^'  JVf  artin  is  right ;  Ma^zara,  ts^e  paper  and  write  down  that.    That  the 

*'  aiu4.i/>ui3  Maosara  having  aocordbgly  procured  paper»  and  set  him- 

'^  self  to  write,  in  the  presence  and  hearing  of  the  said  two  physicians, 

and  William  Woodley  desired  jthe  said  .deceased,  to  repeat  what  he 

)i^d before  said  respecting  his  two  sons:  that  the  said  bequests  were 

*',  written  down  by  the  si^  Louis  Mazzara  in  French,  in  the  very  words 

'^land  being  the  very  paper  .marked  B.;  that  the  same  was  then  read 

,t'  over  by  the  said  dece^d  himself,  who,  after  having  considered  it  for 

*\  a  short  time,  directed  the  said  WiUiam  Woodley  to  write  it  in  English* 

''.  That  the  said  deceased  then  dictfited  to  the  said  William  Woodley, 

^*  and  jnirsuant  to  swch  dictation,  the  said  William  Woodley  wrote  in 

Y  ^gUsh  the  very  words  contained  in  the  testamentary  paper  marked 

^'^f  p.^  brought  into,  and  left  in  the  r^istry  of  this  Court  for  safe  custody, 

:*^,pn  die  part  and  behalf  of  the  said  Moses  Montefiore,  and  now  an- 

f^,  iie;iLed  to  the  affidavit  of  the  said  Moses  Montefiore,  and  pleaded  and 

{f.^prppounded  on  the  part  and  behalf  of  the  said  Henrietta  Montefiore, 

{^^' except  the  wordy  '  this  i$  my  last  will  and  testament;*  which  were 

€^d4^  by  the  ^aid  William  Woodley,  of  his  own  accord,  under  the 

cireupastances.  hereinafter  ^lentioned :  that  after  the  said  William 

Yfo(Od|ey  had  written  the  said  paper,  save  and  except  the  words ;  'this 

,ffj{iP|jQiy:l^.,wiU  and  testament:'  the  said  deceased  had  prayers  read, 

;  ff.^nd'  after  the  prayers  were  over,  the  said  William  Woodley,  under  t)ie 

ff  Impression,  that  the  said  deceased  had  nothing  more,  to  add  to*  the 

1^^,  j[s(^;ipaentioned  paper,  wrote  the  words, '  this  is  my  last  will  and  tes- 

',^  Z^^n^Z    That  the  said  William  Woodley  then  read  over  the  whole 

<^  c){^whait  heha480  written,  audibly  and  distinctly  to  the  said  deceased, 

ff  ,^ho approved  thereof,  and  then  desired  to  be  raised. up  in  bed:  that 

^jV^V^  ^^  deceased  was  aocordingly  raised  up  in  bed,  and  on  the  said 

'tj^per  writing  being  placed  before  him,  he  made  an  attempt  to  take  a 

''  pen,  and  to  write  something  on  the  said  paper  himself :  but  from  his 
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Michaelmas  ^^  iH^i^d  toww  wandering,  even  at  the  commencement  of 
Term,     this  transaction;  a  (Considerable  time  was  occupied  in 

MovrmffSLE  ^^^  progress;  and  the  deceased  is  admitted  to  have 
been  in  extremis y  before  its  actual  termination.  He 
begins  with,  not  any  expressed  wish  concerning  the  dis- 
position of  his  property,  but  with  a  desire,  that  his  body, 
after  his  death,  should  be  conveyed  to  England .  Nor  even 
after  this,  does  he  advert  to  any  intention  of  altering  his 
will — ^but  merely  to  "  doing  something  '*  for  a  servant, 
who  was  in  attendance  on  him,  and  whom  he  talks  of 

^  great  bodily  weakness,  and  a  conTulsire  seizure,  he  was  incapable  of  so 
<^  doing ;  tiiat  the  said  deceased  then  requested  to  have  some  wine,  which 
''  having  taken,  he  desired  that  the  paper  so  written  by  William  Woodle^ 
*^  should  be  again  read  over  to  him,  which  being  accordingly  done,  be 
"  again  asked  for  the  pen^  but  th^  said  deceased  becoming  more  and 
more  exhausted,  and  being,  from  continued  convulsions,  quite  tncapa- 
ble  of  writing,  he  appeared  to  wish  to  say  something,  and  uttered  is 
English,  the  word '  and,'  or  *  Iwish^*  hut  at  that  veryihoment  Aewif 
^'  seized  with  a  violent  spasm^  which  affected  the  organ  of  speech^  that 
"  he  uttered  several  French  and  English  words,  the  whole  purport  <^ 
''  which,  could  not  he  comprehended  by  the  persons  who  surrounded  his 
**  death  bed,  but  which  evident^  had  reference  to  the  paper  written  as 
''  hereinbefore  pleaded  by  the  said  William  Woodley,  and  which  toge- 
**  ther  with  the  pen,  he  repeatedly  (after  he  had  become  speechless) 
**  made  signs  to  have  brought  near  to  him :  that  the  attention  of  tke 
**  said  deceased,  was  enUrely  fixed  to  th^  said  paper,  and  to  the  last 
*'  moment  of  his  life,  he  shewed  signs  qf  wishing  to  do  something  to  it. 
"  And  the  party  proponent  doth  allege  and  propound,  that  the  said 
'*  Abraham  Montefiore  the  deceased,  was  at,  and  during  all  and  singu- 
**  lar  the  premises,  of  perfect,  sound,  and  disposing  mind,  memory,  sod 
**  understanding,  and  talked  and  discoursed  rationally  and  sensibljt 
*^  well  knew  and  understood  what  he  said  and  did,  and  what  was  said 
and  done  in  his  presence,  and  was  fully  capable  of  giving  instructions 
for  his  last  will  and  testament;  although  from  bodily  weakness,  he 
''  was  incapable  of  fully  executing  the  same.     And  this  was,  and  is 
"  true,  ^c." 
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leaving  1000/.    A  physician,  who,  is  to  :|>a8S  the  night      1824. 
with  him,  arrives,  and  soon  after,  a  second pfiysician—    ' Ternu^ 
when  the  deceased,  then  for  the  first  time  (taking  one  of    ^-"^^-^ 
these,    and  his  friend,  Mr.  Mazzara,  by  the   hand)        v. 
alludes  to  his  former  will,  and  says,  ''  that  he  does  ^^''^^"^»'=- 
not  wish  it  to  stand*  &C."    Kow,  that  some  wandering 
notion  to  that  effect  came  across   his  mind  at  this 
time,  must  be  conceded ;  but  that  the  deceased  can  be 
taken,  from  this  part  of  the  history,  to  have  proceeded 
like  a  person,  in  the  fiill  possession  of  his  understand- 
ing, setting  about  making  a  new  will,  I  am  not  at  all 
disposed  to  admit.     The  dece^ed  then  begins  ex- 
pressing his  wishes,  *^  I  leave  my  son  Joseph,  Worth 
Park  farm,  &c. ;"  but  it  is  not  the  deceased  who  pro- 
poses that  such,  his  wishes,  shall  be  committed  to 
writing— Mfl<   is    suggested  by  Martins,  one  of  the 
physicians.    The  deceased,  however,   assents;   and, 
directing  Mazzara  to  procure  a  pen  and  ink,  and  take 
them  down  in  writing,  repeats  his  wishes  as  to  the 
Worth  Park  and  Brighton  farms  to  Mazzara,  in  the 
French  language,  which  he  understood  so  imperfectly, 
as  even  to  be  at  a  loss  for  the  French  word  for  a  testa- 
ment or  will.     Mazzara  takes  down,  in  French,  these 
purported  deviises  of  the  Worth  Park  and  Brighton 
farms ;  which  the  deceased,  after  reading  over,  directs 
his  servant,  Woodley,  to  write  down  in  English  («).' 
The  Freach  paper  is  abandoned  upon  thisi — and  Wood- 
ley  writes  the  paper  in  question,  from  the  deceased  s, 
1.11- 

(a)  The  paper  so  written  by  Mr.  Mazzara  was  before  the  Court ; 
and  was  in  these  words : 

"  Les  demiers  voluntiers  de  M.  Abraham  Montefiore  ont  ^t^  de 
'<  Ubserlaferme  de  Worth  Park,  a  Joseph. — A  Nathaniel,  Brighton 
"  ferme,  et'*— 
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M'^^inku  ^<^**tii^^*^P*fP^>'if ' '*^  devise  the  real  ettateBiJks 
Term,     afoo^e ;  wdgitittgthe  peraonal  propertsrtD >hie>iifMe. 


^     ^-        9ug^pestion  does  not  very  clearly^  appear  ffom.  tfasi :piea 

'  the  conclusion  of  which  he,  WtKxlfey;<  ithmkk^ike 


decreased  had  nothing  mone  to .  add^  writes  'the  >  iiioilds 

*^  .Th^  is  my  last  will  and  'testamtot.V  :now  appearidg 

at  the  foot  of  the  paper.    The  instnmient  itbelfi  tid  then 

read  over  to  the  deoeaaed^  who  attempts  :to  getilipiiaod 

sigp  it;  but  is  prevented  ftoOi  so  dicing  byi  a  eoav«isive 

seiAui?eT--attempt$  io  sign»  that  is,  this impbiiect paper; 

,  fwhic^  it.  is  hardly  possible  to/suppose  tihalr  ths  docmmi^  i 

•dhe^had  had  anjf  4egr«&'Of  d^pecity-  at  tht  time»>t 

\\wm thought  that  he  had  aanived 'at  thex^oaclasanris  o^ 


^tieingi  as  it  is.  without  wnf  [Hieviston.  forhisdildreD^. 

.  ^dliout  any  legaey: whateter^  even  toiWoodlqyii^iihaigl  ■ 

Jh^  iinteatien  to.  f  ^dio  something ''  £m*  Woodl^^  seeoib/tc=3 

b9tMe  fitatdrawn  hini.  attention  to  the  suhjectof  HisiwiU     ^ 

^d  without  any  appoiatmentofeMiief  executors 

{te^s^  And  ai  tothe  writer  of  ^e  paper,  soifhrwaa^ 

(thinking  it  eonclyded,  (althoagh he  had  thought »sia;*: 

under  that  impression  Aorf*  written  the ;  Words  f^thls  c= — ^ 

ny  last  vrill ")  that  he  begias  a  new  olaivie ;  ^he  wtrite==s 

;  the  letter  ''  I" ;  and  a  v  w'Vthe  initialletteriDf;  the  woi^^ 

^'  wish^'-^but  he  can  make  out  nothii^  m  to:  the  ymh  c:===>^ 

the  deceaaed-^-who becomes^  in  effect^  speechlessial^thsi^t 

time,  though  he  still  attemjrts  to  articulate^  and'  sqCe::'^ 

after  actually  expires.  •  .it   . 

Now,  looking  at  all  the  circumstances  here  statec^  » 
I  am,  in  the  fiist  place,  by  no  means  satisfied,  that-^^^ 
deceased  was  of  yitftf. capacity^  during  any  part  of  thi  ^ 
transactionr-t>rtfaat  therwholeisnot  xather  to  h&t  as- 
cribed to  the  vague  wanderings  of  a  mind  that  hac7 
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mi 


exercise  of  thongbt^  judgment^-  add  rafleetion.    In  tbe     Term. 


eeeond = plaoe^  I  am  by  no  means  satisfied  that^  asi^umiHg,  ^^^.^  y^ijt^ 
farjanmment-s  sake^  the  deceased's  full  mental  capacity,        «• 
afe  tbe  mci^ptipay  and  even  durmg  the  whole,  progress 
^this  testamentary  act^  it  had  arrived  at  maturity;  as 
/miotit^goei::^  \  am  by  no  means  satisfied  that  it  was 
not  (P  <nlttcfa  more  incline  to  think  that  it  was)  his  inten- 

*  tionv  having  bequeathed  tiie<  whole  of  the  persotialty 
to-hisrwife^  i&the  first  intffiMel.tb*  make,  out  of  it>  pM- 
visf ops)  fiMT'  jm '  children,  -  rnkdj* ;  probably, '  other  dednd- 
tioBs;  iii  manner  as,  t  Jvave  said/ts^Qot  uncommom/^iHi 
?  taatatora;  :  But  if  snoh  imt  his  intenlactt^'  tO'  fMKiboinde 

&i^  this  paper  would  be  to  detidat,  acnd  iiot  to  c^arry  4t 
ioato^eflbct-^the  paper  itself  purporting  tobequee^^tlle 
SvlMsiei property  (the  personalty)  to  his  wife);* abtolutely. 
iWhat  thecteoeas6d'4s^r6ciff0  testamentary  vi^m^  m^y  ba^ 
bsen^  1'  can  only  co«ijecture^he  mtglb  t/  pttobably,  -haVe  - 
meant  «oine  disttnetion  in  fiatvoar  of  hisaecmid  son:'be 

*  migbi,  probably,  have  meant  tO'  platoe>  his  youage*t 
'  dau^teTy  who  ^vas'bom  iafter^  the  date  of  the  executed 
>  witt  ^(which  will  mast  operate  in  the  event  of  the  Court 

pnonouricing,;  4ti'  effect,  against  the  paper  now  pre- 
:pomided-  by 'rejecting  this  allegation)  upon  an  equal 

*  footing  '99itk  her  wilder  sifters.  The  Court,  indeed,  has 
t  u^  power  tbf^csprryiBg  these  testamentary  intentions  of 
the  deceased;  if  such  they '  were,  into /ntf  effect^--the 
widow,  however,  may^  if  so  disposed,  as  she  is  the 
ipesiduary  legatee  under  the  executed  wili-*-^nd  that  the 
residue  is  so  large  in  amount  as  to  put  this  amply 
within  her  power ,^  admits  <A  no  question . 

'The  Court  beii%  of  opinion  that  ^Itbecireumstanc^s 
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^^T^ir^  pleaded  in  the  allegation  will  not  be  sufficient,  if 
v^ii^v*^^  proved  to  sustain  the  paper  propounded,  rejects  the 
MCTEPioEE  ^legation. 


V, 
MONTSFIORE. 


CONSISTORY  COURT  OP  LONDON. 

Ist  Session.  ' 

Montague  v.  Montague. 


(On  Motion.) 


.  i 


In  a  cause  of  THIS  was  a  causc  of  divoTce,  instituted  W  the  wife 
the  allied     ^gaiust  the  husbond,  by  reasoti  of  adtittery. 
deniS^  be       ^^  ^^^  libel,  as  ou  this  day  brought  in,  on  the  part  o 
Sirt  m*      *^^  ynfe,  the  marriage  of  the  parties  at  Gretna  Green^ 
pro&oj/y,  per-  according  to  the  laMrs  of  Scotland,  was  very  es()eciall3r^ 
ties,  who  have  pleaded  (a).-^nd  the  prayer  of  the  libel,  in  the  first 
pectanty^Htor  iHstance,  was,  that  it  might  be  pronounced-  a  good 
^e'cS^^*  valid  marriage,  agreeably  to  the  laws  and  customs  61 
alleged  mar-  Scotland,  in  order  to  found  the  sentence  of  separatii 

nage  being  ,  . 

illegitimate;  further  prayed  in  the  libel. 

"iejleX      The  husband  was  now  said  to  be  tenant  for  life 
iTth^^I^  large  real  estates ;   entailed,    or  limited,    Under  th^^ 
tion  of  its  ya-  y^\\  Qf  ^n  unclc— first  to  his  own  issue,  male ;  attd 

lidity ;  to  be  . 

cited  to  "  see  failure  of  such  issue,  male,  (as,  also,  in  the  then  furthe* 

procecdtngi*'  .    j, 

m  the  cause,  cvcut,  of  his  uot  disposing  of  the  said  estates,  either  bj_ 
u£TtZhe'    deed  or  will)  secondly,  to  his  two  sisters.  Miss  E.  A  ^  - 
"""^^^      W.  Montague,  and  a  Mrs.  Crawford.    The  parties  t^^ 

the  marriage  pleaded,  were  also  said  to  have  iisStf^ 

living,  three  children. 
Under  these  circumstances,  it  was  submitted,  that, 

as  the  sisters  had  an  expectant  estate  on  the  children 

(a)  See  the  next  case,  post. 
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>f  the  marris^  pleaded  being  itkgitimate,  they  had  an      l^M* 
ntereat  in  the  validity,  or  invalidity,  of  the  alleged     Term^ 
Tiarriage.     It  viras  therefore   prayed,    (principally  it  JJjf'*^^^^^ 
ihould  seem,  in  anticipation  that  the  husband's  possibk        v. 
lefence  might  be  a  denial  of  the  marriage)  that  the     ^*^^*'^'- 
asters  should  be  cited  to  **  set  proceedings"  in  the  cause, 
ro  far  as  related  to  the  marriage,  pleaded  to  have  been  had 
between  the  the  parties. 

In  SUPPORT  ^  the  motion,  the  counsel  for  the  wife 
>rincipally  relied  on  the  precedent  in  the  case  of  Chi- 
chester V.  Donegal  (a);  which,  they  maintained,  was  a 
^ase  not  to  be  distinguished  from  the  present,  in  point 
>f  general  principle.  They  also  contended  that,  as  no 
ibjection  was  raised,  or  was  meant  to  be,  on  behalf  of 
^e  parties  proposed  to  be  cited  by  the  one  party  prin- 
^pqil,  the  wife ;  it  was  scarcely  competent  to  the  other 
)firty  principal,  the  alleged  husband,  to  be  heard,  in 
ibjeption  to  the  issue  of  a  decree  of  the  nature  of  that 
w>w  prayed. 

On  the  CONTRARY,  it  was  insisted,  on  the  part  of  the 
Hisband,  that  the  application,  notwithstanding  the 
kJUeged  precedent,  was  actually  unprecedented— that 
^Donegal  v. .Donegal  (b)  being  a  suit  of  "  nullity  of 
narriage ;"  in  which  suit  the  marriage  is  the  principal, 
)fi  rather  the  sok,  point  at  issue ;  whilst,  in  a  suit  like 
be  present,  the  marriage,  though  necessary  to  be 
>leaded  and  proved,  is  a  point  mei*ely  incidental^  or 
uceparatory  only,  to  the  principal  issue  in  the  xcause, 
!t  was  monstrous,  too,  as  they  held,  to  imagine,  that  a 
i^ntence,  either  for,  or  against,  the  marriage,  in  such  a 
^lit,  would  have  the  slightest  obligatory  effect  on  third 

(a)  See  vol.  I ,  p.  5,  et  seq,  ante. 
(6)  See  vol,  I ,  p.  5. 


Montague 

V. 

Montague. 
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1824.      parties,  though  cited  to  "  see  proceedings''  relative  to 
^Ternu^  it.     Consequently,  that  such  a  decree,    in  the  end, 
would  hie  unproductive  of  any  benefit  to  the  wife,  or 
children^ -whilst  its  issue,  in  the  meantime,  would  be 
extremely  injurious  to  the  husband ;  by  the  introduc- 
tion, namely,  of  additional  parties  into  the  cause,  who 
might,  probably  at  least,  much  protract  and  impede, 
and  to  his  infinite  cost,  and  vexation,  any:  determina- 
tion of  the  preliminary  question.    At  all  events,  that 
the  motion  was  premature ;  and  founded  in  statemeqU 
not  duly  verified. 
The  Court, 
Said,  that  it  was  disposed  to  reject  the  application, 
at  present y  as  made  on  mere  verbal  suggestion^  with 
respect  to  family  settlements,  &c.,   before  an  ^ue 
given,  and  even  before  the  admission  of  the  libel,  in 
the  cause.    At  the  same  time,  especially  as  with  refer- 
ence to,  and  under  sanction  of,  a  proceeding  sijoiilar  to 
that  now  prayed,  in  the  cause  of  Donegal  t;.  Donegal, 
it  should  probably  y  be  inclined  to  accede  to  it,  if  dul§ 
repeated,  in  a  proper  stage  of  the  cause— especially  in 
the  event  of  the  husband's  giving  a  general  negative 
issue  to  the   libel,    and,   consequently;^  .^S^^iisg'   tJtie 
marriage. 

Motion  (at  pre^nt^  rejected  (a). 

(a)  In  the  event,  the  husband  actually  put  the  wife  on  pitK>f  of  the 
marriage,  by  givmg  a  general  negative  issue  to  the  libel,  as  she,  the  wife, 
had  expected.  [See  the  note  appended  at  the  (bot  of  the  next  case.] 
But  the  project  of  citing  the  $Uiers  to  *'  see  proceedings,"  seems  to 
have  been  abandoned  by  the  wife — as  die  mbtion,  at  present^  rejected 
by  the  Court,  was  not  repeated  on  the  part  of  the  wife ;  although  the 
judge  had  mtimated,  ^  above,  his  probable  intention  of  acceding  to  it, 
tf  it  had  beea  repeated.  -         n>. 


CON8I8T6RT    COURT. OF    LONDON.  376 

«  •  1824. 

MichaelmUs 


M0NTAGU£   t;.    MONTAOUK. 

(On  the  Admission  of  the  Idbel.) 


Term, 


4th  Sestkm. 


This  was  a  smt  of  separation,  d  mensa  et  tkoro,  by  4  ^*?  n^'- 

*  .  'J  nage  between 

reason  of  adultery,  instituted  by  Margaret  Green  Mon-  ^^  ^ 
tague,  the  wife,  against  the  husband,  George  Conway  their  consent 

....  .  .     .  ri  per  verba  de 

Montague.  pratenH,  in 

^The  first  article  of  the  libel  pleaded — that,  by  the  parties  be^, 
laws,  immemorial  usages,  and  customs,  of  Scotland,  aj^^^^^^J^ 
t>tfrf&/  marriage  between  a  man  and  woman,  may,  by^^.ff^P**^^ 
tlieir  consent  per  verba  de  prasenti,  be  contracted  by  banns,  or  u- 
them  in  that  kingdom;  such  man  and  woman  being,  without  the 
respectively,  above  the  age  of  pupillage  (a) ;  without  ^^^^^^^^ 
any  banns  published,  or  licence  had;  and  without  the^^'*™^^- 
iiitcfrvention  of  any  religious  ceremony— and,  M^/  the  cohabitation 
iicknbwledgment,  by  the  parties,  of  each  other,   asas^and 
husband  and  wife,  and  their  public  cohabitation,  as  such,  S^scou^d, 
is,  by  the  laws,  usages,  arid  customs  aforesaid,  pi«««^-  ^^^4' 
five' proof  that  suich  parties  are  validly  married;  and a^ validly 

';,.*,  ,  mamed ;  and 

tWe  same  IS  takeii'to  be  conclusive  evidence  of  their  mar^  becomes  con- 
riage ;  unless  it  be  distinctly  proved  that  they  did  not  dOTce^o^ch, 
intend  to'cbntiract  matrriage— and,  that  no  consent  of^^"?^^^ 

event  of  its 
(a)  "  Which,  by  the  law  of  Scotland,  is  the  age  of  fourteen  y«irt,iii^^j^5o^ 
*  *  males,  and  twelve  years,  in  females^''    These  words  were  inserted  after  that,  **  they 
the  word  *♦  pupillage,"  on  an  objection  taken,  that  the  lihA  skotdd  ^^^^^^^^ 

stated  what  the  age  of  pupillage  is,  by  ^  law  of  Scotland*  matrimony. 

,  .    A  certificate, 

so  purporting^ 
t^  be,  of  a  Gretna  Green  marriage,  is  not  pleadable,  i^ua  certificate,  as  in  proof  of  that  marriage ; 
but  it  may  be,  as  a  oonstitdeht,  -tihoHy,^  or 'In  part,  of  the  marriage ;,  accon^^anied  by  aver- 
ments (to  be  stt^ined  by  evidence)  of  such  being  its  dfec^  in,'and  ^ihe  law  of  Scotland. 
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1824.      parents  or  guardians  is  necessary  to  the  validity  of  a 
Term,     marriage  between  persons,  both  above  the  age  of  pupil- 

^-^^^     lage,  by  the  laws,  usages,  and  customs  aforesaid. 
V.  2.  That,  in  the  months  of  August,  September,  Set. 

OHTAGUE.  2gQ3^  gjj^  some,  or  one  of  them,  G.  C.  Montagoe^  iSien 

a  bachelor,  aged  twenty-seven  years,  and  ftee  from  all 
matrimonial  contracts  aAd  engagemcMts,  paid  Us  ad^ 
dresses  to  M.  6.  Wilson,  theo^  spinster,  i^^ed  sevto-' 
teen  years,  and  free  from  all  matrimonial  contracts  and 
engagements — ^that  they,  the  said  parties,  mutually 
agreeing  to  become  husband  and  wife,  went  to  Scot- 
land, for  the  purpose  of  intermarrying  <A€i^-and,  on 
the  29th  day  of  December,  1803,  in  the  presence  of 
divers  credible  witnesses,  at  Gretna  Green,  in  the  king- 
dom of  Scotland,  mutually  acknowledged  each  other 
to  be  husband  and  wife,  and  were  vaiidfy  joined  t<^ther 
in  matrimony,  according  to  a  form  of  celebrating  ma)r- 
riage  occasionally  used  in  the  said  kingdom  («) ;  and; 
that  the  marriage  so  had,  and  celebrated,  was,  and  is, 
a  valid  marriage,  according  to  the  laws,  immemorid' 
usages,  and  customs  of  Scotland. 

5.  The  fifth  article  of  the  libel  pleaded,  lAitf  the 
parties  consunmiated  their  said  marriage,  and  lived 
and  cohabited  together,  in  Scotland,  [at  Edinbuigl^] 
as  husband  and  wife,  till  the  end  of  March,  1804,^ 

(a)  For  these  words  '*  according  to  a  form  of  celehrating  marriage, 
'*  occasionallj  used  in  the  said  kiogdom,"  were  substituted  in  the  Ubel, 
as  reformed  **  by  Joseph  Paisley,  who,  upon  that  occasion,  read,  in  the 
''  presence  of  the  said  G.  C.  Montague,  and  the  said  M«  G.  Montpigoe^ 
*'  formerly  Wilson,  the  office  for  matrimony  contained  in  the  Liturgy 
'*  of  the  Church  of  England,  as  by  law  established."  It  had  beea 
ob^tedf  that  the  original  pleading  was  too  indefinite;  and  that  die 
party  was  bound  to  describe  the  form. 
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iiring  wluch  time,  they  wnstantly  owned,  aad  acknow^      1 824. 
yjiged,.  each  other  as  husband  and  wife;  and  were    *jv„„^ 
>mmonly  accounted,  reputed,  and  taken  to  be  suoh,     ^«*v-"^ 
jr^  and  amongst,  their  friends,  acquaintance,  neigh-        «. 
oprs,  and,  others.    And,      .  Mohtaow. 

9.  The  eighth  article  pleaded,  .^^t, .at  the  time  of  the 

larriage  pf  the  parties  pleaded  as  above,  he  the  said 

r,  C.  Montague  '-  obtained  a  writtemcertifiaUe  (a)  of  his 

said  marriage  from  Joseph  Paisley,  the  person  who 

/Celebrated  the  same  ^  Gnstna  Green  aforesaid,;  which 

nvid  certifii^aie  (b)i  he  the  said  G.i  C.  Montague  pre* 

served,  and  had  frequently  shewn  to  divers  persons 

of  credit  and  reputation^  upon  one  occasion,  as  lately 

^  the  month  of  May,  1823;"  and  that  /^the  said 

,  certificate  (c)  yr9»  stilLinthe  custody,  pow^^  or  pos- 

•sq^sion,  of  the  said  G.  C  Montague." 

Of  thU  tiMf  the.  £u?i^t  and   seeond  articles   were 

E(/£CT£D  tOfcin  certain  particulars, ,  which  produced  a 

^Sorm  of  the  ^frticles  in  those  particulars, .  under  the 

irectipn  of  Ahe  Coturt,  as  specified  in  the  marg^.    The 

dh,  was  unopposed.     jBut  *  thfr  main  objections  were 

Idressed  to  the  eightiok  larticle^  as  pleading,  st$b^  tnodo, 

[certificate,  inadmissible  in  evidence.     In  support  of 

lii^^  objection,  the  husband's  counsel  chiefly  relied  on 

late  causei  that  of  Nokes  v.  Milward,  (^)  in  which  a 

milar  certificate  had  been  rejected ;  and  repeated,  and 

i-^adduced,  the  principles,  and  authorities,  adverted  to 

f  the  learned  judge  in  that  cause,  in  support  of  his 

(a)  Paper  writing,  purporting  to  be  a  certificate. 

(h)  Paper  writing. 

(c)  Paper  writing. 

(rf)  See  Nokes  r.  MflWard,   (a  case  in   the  Consistory  Court  of 

>che8ter,)  post  p.  386. 


18^-^  rejection  of  th6  bettificHte.    Upon  thisit  gronikdii'  tikiir 

^'j^r*  tiiAiteiided,  that  fA»  article  of  the  &tlc^acfibii'-#&i$  du$^ 

'S-v*'    gether inadmissible.  ...  -.f;  •,  :i 

«.  For  the  wife,  it  was  submitted,  tit  onMoer  <oii^,^thsil 

MoKTAook.  ^^  certificate  in  the  case  of  Nokes  v.  Milwit*d;'>iw8 

pleaded,  aiio  inttdtu ;  not  as  th^  ew^Stuatt/xh  aJ^ySense, 

of  a  marriage,  but  in  proof  of  a  marriage;  tliMbienk^cDD- 

stitnted ;  in  which  character  ithciy  adibitC{id'^'4i6l'% 

be  pleadable.  But  whin^  pleaded,  either'^lriibify?!^  k 

pBrt,asa^»)M«<i'MeNrof'tiie  marriiige  at  9s^<(dBcbili^ 

panied^  with  an  aMrmeht,  to  W  sAstahied^Hy^liviaeiibS 

efmich  bmg  its  effect  H  tbd'  by,  t^ttei^,'  <<? iilA  'w<Jl 

filtfaikalely  ti>  deterdiintf  its'vMiaity)4«'itf  1»i4  teftK^^] 

<%  maintain^  it  to  be;  cV^ly^,' pa«ad^l^^r'f(ii^ 
httVtebeense  heid^-  impliedlyat'leti^t^'by'tht'^I^im 
judge,  who  deteiMfned  the  taHise'of  ^'HiS^i  v\  Hi^/m^, 
h^lf.  >  Se^er  ihe= ieKskntt^edfifttieiit '  6i  «bdlk"oeiil^/^ 
h«8baiid  ted  Wife;  by  the  pikrtieb,  kild  CIMit^  pmS  H^i 
habitation,  as  such,  (pleaded  inftfaetifth  ilHidlie;  HllAltf 
was  not  Objected  to)  lias  pleaded,-  itf-^'fl^f  i/ti^c^,'*ttl 
be,'of  itsetf;  a  t«tA/ marriage  b;^  the  ^la#k' and  btfkt^ 
of  Scotland. '  Nm  comUl  htit  that  this '  el61fQAdt^  iMttj 
it  most  prol^aMy  was,  an  acknOwlfedgtt^  ^  «WM! 
other,  by  tiie  parties,  as  husband^Uid' wifii;  Of  tM'ttlfiiM 
authentic  character;  and  so,  of  itself,  liot  tIM  ptoof^fi^ 
iho  tcMtl.cMttiMmt,  in  part,  of  a-  maif^^  KlVM€ttf 
the  parties ;  in  the  event,  of  their  cohabitatiOttV'tts'VUL' 
band  and  wife,  hemg  proved,  as  pleaded  in  the  fifth 
article,  and  of  the  laws  and  customs  of  Scotlaiui.b^jjBg 
also  proved,  as  pleaded  in  the  fijrst  acticle^  of  th^trjUtNBJU 
So  that,  granting  it  to  be-  inadmis^ble  fuA  oehiAtftiti^ 
it  was,  cleariy,  an  histmment  jrfeaAMe  in  tiiit  "IWfl 
character;  and  being,  eatpressly  so  pleslded,  7if' w 
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fH^B&amonr.or  under  the  i control,  of  the  other,  litigant,      1324. 
ft , was  competent  to  the  party  to  plead  it,  09  general       Term. 
pdnciples,  as  in  the  article  of  the  alleiration,  now  ob-    >*^^^ 

:  }^  O  '  J40NTA6UE 

lefitedto.  _  V. 

Sir  Christopher  Eobinsok. 
..  I  am  quite  of  opixxion,  on  the  principles  and  autho- 
i^^a  adduced  9  that  the  paper  referred  to  in  this  article 
pf  the  allegation  is  inadmissible,  qud  certificate,  and 
t]^  it  ou^t  not  even  tp  be  $9^  styled,  in  the  pleadings. 
fi|ift  taking  it  to  be,  what  ^t  may  not  improbably  amount 
ti^. a  declaration*  u^de]r.  th^jiands  of  the  parties,  qf  their 
q^i}^^  acknowledgment  of  ea^U  9ther  as  husband  and 
^fe^.would  ^,j[iqt)be^:ad2Aissible  i^  th^t  character,  in 
^^unctioi^  with  .tbefacts^ii^^d  th^  law,  pleaded  m  this 
dlf^^gji.^ffCL ? .  I  think  thajt  it:  would;  and,  consequeatily, 
Ijbiat  th?9  ar|(icle  of  the  pleja,  w>th,  ^  alight  alteifttion^  for 
y^^  i^;i|3Qn  sfjggpst^,  lA  :^  f&rm  pf  .plea)iji»g;  ii^  en- 
^tjl^-to^^ta^.  /,l^hQ^^:th^Jnstrument»  on itajH^pdoq^ 
(ipa^by^tlh^h^sbjapd^  qot  .turi)  jout  tq  b§  what  J.  hs^ve 
llljd^t^  if,praUi%  isn  th^  counsplrfor  the.  hopband  will 
teethe  .bcfi^fit^^inwting  upon 7iUf /  or  any  other, 
(f^  jii;if»,your  pf  the  husband,  arising  from  the.  ap- 
l^jjl^^m^  of.  th^  jn^ranient,!;in  a  future  sts^  of  the 
^itraf^ti  .as  perifiitting  it  to  be  pleaded  in  this  form  de* 
tfupf^v^  x)Ot)ung :  with  respect  to  its  ultimate  effect 
i»i^.cau«e, 
,^x^.\  Allegation  admitted,  as  reformed (a> 

^'i^<i)'^o't)ifaptea,  asreformedy  a  geiteral  negative'  issue  being  given 
o4  tHe^pMof  thellttsbaiid,  it  ))^came  mcmnbent  on  the  wife,  in  th^ 
ifniMHmic&j.  to  prove  hec:libel,  jil  finr' at  r^ted'io  ihM  niearriage 
BiHBfcd  ami  propiMded^  in ;  ^tei  <#iir*  Vm  ibe, ,  t^coi^^,  pro^ 
q^f^ded  to  do-rand  t}ie  questiop^  at^ts^ae  l^w^eijkthB^jparties^  (•^^  4$ 
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1824.      regarded  the  marriage  propotmded^  came  to  a  lieaiing  in  Tiinitj  Tam, 

Michaelmas  ^g^  j^^^  1325.  when  the  judge  hdd  lAa<  the  marriage  was  proved 

y^,^^     to  hare  been  had,  as  pleaded^  and  was  also  proved  to  be,  as  pleaded,  a 

MomouE  good  and  valid  marriage  by  the  laws  of  Scotland — whewvpon  he  pro- 

MoiTAovE   ^'^^^'^'"'^^^i  decieedy  and  declared  the  said  parties  to  be  IswM  haaband 

and  wife. 


The  Marquess  of  Westmeath  agmut  the  Marchio- 

By-Day.  NESS  of  WestmEATH. 

(On  Motion.) 

§ 

^7^!^^  This  was  a  cause  of  restitation  of  conjugal  rights, 
<foect  its  oS-  promoted  by  the  niost  noble  Georee  Thomas  John, 
with  the  pa-  Marquess  of  Westmeath,  ttgamst  the  most  mAIe  Efaiilj 
S^'^*jhe  Ann  Bennett  Elizabeth,  MarChiofiess  of  Westmea^'. 
^sO^an  in-  j^  answer  to  the  libel,  which  was  in  common  fiipni, 
feiredbyone  her  ladvship  ffEve  an  aU^Ation  pleading  cruell?',  and 

ofthetwoliti-  J        r  o  o  r  ^  j* 

gant  puties,  adultery,  which  produced  a  mxmi  allegation  on  belndf 
te^T^^es  of  the  Marquess.  Evidence  had  been  taken  dn  th^ 
bS5f!?the  «veral  allegations ;  and  stood  ''Jhr publication,**  at  %e 
other,  for  a     prayer  of  both  parties. 

eonspiraqr  to  •-• 

sustain,  by         The  proctor  for  the  Marquess  now  brought  in  an  affi- 

thecoff  of  davit,  made  by  his  lordship,  and  pn^ed  the  judged  to 

aS,*^S^  direct  certain  exhibits,  annexed  to  his  aHegation,  to  be 

their  amricy  attended  with,  in  Dublin,  on  the  first  of  Januahr  terfew- 

tum  ensuing,  ^  «'         ; 

it  wiu  permit  ing,  for  the  purpose  stated  in  siich  affidavit,  viz. — to  be 
pkadedy  in  produccd  at  the  trial  of  an  indictment  preferred  by,]his 
^^^^^y  lordship,  in  Dublin,  against  certain  parties,  mtiwt»  iB 
of  such  witr    ij^  cause,  for  a  conspiracy,  to  sngtmn  the 


K  (    1 1  li  I 


of  adultery  (alleged  in  the  cause)  ^  th6  said  MarqtM^, 
with  a  certain  female  in  Ireland. 
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The  Judge,  M'Wmas 

AJ^T  decieemg '* publicatian,''  directed  that  the.  ex-      y^^^ 
hibits  should  be  attended  with,  Iw  the  officer  of  the  ^^^"^^^^ 

•^  Westmeatii 

Cotirt,  as  prayed — and,  at  the  same  time,  at  the  prayer        v.  :. 

Wkstm  eath 

of  the  proctor  of  the  Marchioness,  farther  directed,  that 
such  other  papers  and  evidence  in  the  cause  as  might 
be  deemed  reqtriBite,  shoatd' atso  be  iproduced  by  the 
said  officer,  at  the  same  time  and  place  (a). 

(a)  lie  pc^>er8y  generally,  in  the  cause,  were  accordingly  attended  witn, 
in  Dublin,  by  the  officer  of  the  Court,  ad  severally  prayed  by  the  parties. 
Of  the  result,  it  is  sufficient  to  say,  (so  far  as  respects  the  suit,  depend- 
ing in  this  Court)  that,  on  the  Ant  session  of  Trinity  Term  [1825],  the 
proctor  for  the  Marquess  brought  in  an  allegation,  (which  was  admitted 
AyfaieiC#iitt)i]>te(lt9i^,  **UMt  t^  ftfUk  ot  4snXk  ^rm  due  to  the  de(k>-  '.;'!"  1 '.;]', 
//illiU0ns,pf  thicis  witmesiei  (by  aanui)  eanminM  on  tUe  aUtgfttkii,^-  * 'i> 

M|^^tefeii^,Ae.sai4Mar5pie8swf» charge  At>fl^tte4  ad^t^   J,    {".ii.l* 

' -•  ^      i       .1        I      ^ . rt-     •  ■  •  :i     l»  li;ni 

-^^^raeWeft  ailU  of  Indictment,  in  'DiAlin,'  against^  the  ssudtnree  wit-  *'    .  vii  i''ii» 

lH*8se*s'  Afirt^'  o^ttBHs,  for  ijonspSrfng  tod  cckhbitiU^' ic^gifthet,^  ',/   's'to 

tfartiiirttagi^  aiidmtiUith,  byfnhptiwtfagydiirt;  io^  :lhi  iai4  rUfiiiqueils,  ->  -  <  !  '^^^a 
>"  ^coBmvjU^a^i^^        <h^,MiUfim&l&--^A<Ki;Op  tnJL  lAsjoid    'iuVvI'mrj 

'^^Aree  ti^iMesses,  were  found  guil^;  .^Aa^,.therei^(>DD,  one  of  Jhe  said  - : v..  im <:;?') 

**  fliree  witnessses  was  sentenced  to  pay  a  fine  of  20/.,  and  each  of  the  ,'  j.  'i  n.ijo 

'**  other  two,  a  fine  of  one  mark — and  further,  that  all  three' were  seA-  '  aTiiyno'> 

^tenc€jd to  bfei iinprbined  ih  MsinajtetS^s gabt  of  Newgate, in  Ddblin,  I|I^"^!^'h;i 

•  M for j^leen calendar ttoAtbs.":'  to  >..  ^li 

)Ci4P9I^P^i<i^»^^«»^'^^^'W^w(pl«a^      be  a  true  ooj^y,  te^  ,'v"' jm^v 

wa^jqchibited,  aime^t^tp  ^his;f41s^^           ;,                  .*,.*••.  w.    .TDir 

The  principal  cause  in  which  these  proceedings  were  Jiad  is.  jjt^l  '/'.'' liiv/ri 

unheard.  '  '^•^  'I'li 

''*^H&{(  t^feWl  of 'indictment  beeii  preferred  tn  ^Atscouni^^^  object  .  ^: ,.  )^^^^^^^^^ 
tf  ttis  iiiio!Uonmigh^>*pfobabfy,  havelieeh  attained  by  ti  ^^iubpcimikih  ;  '-)•>) 
f  (^QsiBir.  (scrred  on  the  affioaof  die  Ooort,  without  any  qpedal  apj^S- 


with  a  certain  female,  named  Ann  CpuneU — and  fnr^^r,  ^ef^x^y 
^Aa/,'m  the  month  of  November  preceding,  the  said  Marques^  had 


9^n  tf ,  9f.awler  of,:  ^e  Cou^  j^f» .  f  1 1  ; 


».!) 


■uj*<4'»'iUij!    ''.'.fij  •:  *i»i'  i  .» 


V-N-.,, 


/ 
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1824. 

Michaelmas 

Term. 

Orme  v.  Orme. 

By-Day.  '  * 

(On  the  Admiman  of  the  JJbeL) 

SrJoc'r*  '^H^^  ^^  ^  ^^'»  brought  by  ^e  w^fe  ^gain^t  the 
can  only  inter,  husband,  for  restitution  of  conjugal  rights^ 
w^' of  rcrti-  The  libel  was  in  common  fonn,  mutatis  mutqndk^Bm 
w^mionUA  ^^^  except  in  the  fourth  article,  which  pleaded,  thaf 
cohabitatim  <<  The  Said  Robcrt  Orme,  (the  husband)  being  uninin^- 
The  single  "  ful  of  his  pon)ugal  VOW,  had,  ever  since,  his  arri>r^  |b 
c^erforce*^  '*  Englaad,  in  th^  year  1821,  (as  pleaded  iiji ,  ^  fpjrpie|r 
m  asuh^f^  "  article)  without  any  lawful  cause,  withdrawii,,  apd 
nature,  is  that  <<  still  did  Withdraw  himself  from  bed,  boa|[;<{, .  and 
parties  «/nwi^  **  mutual  cohabitatiou,  with  the  said  Margaret  Qnii?» 

t(Mf ether  r"  it  ;.'.!*'/.■     ■ :  ■  ^    i .  •    *^   ;  .  i  >  ■  *  -  •     j  ■ .  r 

cannot  at-  *'  (the  Wife);  atd  had  refused,  and  still  di^d  refus^.,tjij 

SanvtTn  ".render  conjugal  rights  tp  her— and,,  fA^f^lJi^^^^ 

ti!»^t^1i"  "  Margaret  Orme,  though  allowed  by  the  smd  Rpb^  (^pf 

Hence,  it  is  **  to  reside  m  th^  same  house  with  him,  was  ^^i^^^d.  aqcw 

incompetent  .  .  i  i      i  j       /•        -i  i         .'       •  't^,. 

to  the  wife  to  ""  to  his  pcrson,  and  bed  ;  and  refused  common  uece^r 

suethehus-      *^ •  __  /•  .  i l^    _„j ?_^ »v    '^         '.   '^^  I 

ban 
bus] 
wife, 

"  rekitution  that  this  was  an  attempt  to  enforce  patr^i;p9^^9l  i.^i^ 
rights/' oend- co{/r^,  as  distinguished  from  matrimoniial  cphgbitafffi, 
mion,  *  *  for  which  there  was  no  precedent— /Afrf  Cpurts  never 
interfered,  in  the  way  of  restitution,  but  where  matrii^th 
nial  cohabitation  was  suspended — that  the  only  restitu^ 
tion  of  conjugal  rights  to  tlie  wife  by  the  hiisbaii4p.  or 
vice  versA,  which  an  Ecclesjiajstical  Court .  cqu|(1  JP^^^ 
by  its  decree,  ixi  a  suit  of  this  nature,  was  by.  comp^; 
ing  them  to  cohabit — consequently,  that  it  was  incom- 
petent to  married  parties  to  sue,  either,  the  other. 


amd  or  A^    "  sarics  for  her  support,  and  maintenance.'"    ,  .   ,    i   . 
^e^OT  ^  OBJECTION  to  the  adtmssion  qf^  the  fibel,  ^|.t  \vr^  sai^t 
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as  for  restitution  of  conjugal  rights,  they,  the  parties,      1S^4. 
already  cohabiting.    The  words  of  the  decree,  in  such      j^^^ 
suits  as  the  present,  are,  that  the  husband  shall  *'  take     'jf^'^*^ 
"  the  wife  home,  and  treat  her  with  conjugal  afFec-        v. , 
"  tion :" — there  is  no  instance  of  a  decree  in  such  a 
suit,  that  he  "  shall  treat  the  wife  with  conjugal  affecr 
*^tion;    she,  the  wif6,  b^itig  at   home.    The  only  .   - 

remedy  which  the  la1«r  kffbrd^  to  either  of  two  married 
pirtieSy  in  case  of  ill  trbatirierit  by  the  oflier,  is  a  pro-  v  ; 

itJ^eding  fof  ai separation  dnien^det  tKoro,  as'  by  "reasidh  •  -  > 

dtHHietty :— and  if  the  conduct  6f  the  pdrty'  cbiiSprained  i^  -ru"  ■ 
iilF^feuls  to  amount  to  legal  crHielti/,  ttie  cofh'plkiA^ht,  .,:,.!/.■,[, 
tiiiWever  hsurshly  or  mjuriotisly  ttfedfed;  44;^  itili;%i^h.  ;;^V';^^^^ 
out /i^df/ redress.  :     ti.iiii 

''^^Onifie  other  harid^  it  was  submitted,  th'at,'  tlibugh  ■,  in..::  ii. 
die  CoUrl  liad  no  means  of  regulating  malriiiioiliai  '  v  aw'^,1 
tkei^oiirk,  in  ri^  points,  where  the  'grtai '  autife'^  of  , ; ; ;:;;;|^,; 
ltt&triiiiynys;i^ert  performed;  still,  i^^^  atithbrity       '-"^^'» 

il^^^iAterfei^ :  iti  it6  description  of  (^'  <a&t -iri '  Ithe  'XT^^ 
iflffcft '; '  ^hfete  no '  one  of  those  duties  was  fiiifitlfed  by  tlie  , .  I » ; . !»',  \,u 
iSaH^  cbititilkin^d'  of;  save,  and  ekifept^  that  oif*  fdere  ''d:^^ 
cohabitation,  dir  living 'in  the  saime  house,  with  the  '  ;  '>"^'; 
cti^plaihattt.  And  tni^  was  attempted  to  be  madei  but  '  »»' ; 
by 'i^6feireiL6^^ty*&  proceeding  bf  the  Court  of  Arches,  in  .  r-i'  > « 
it\Mtmk',SM6^^^  in  which  the  I)eaii     'X^y^Z 

fi^fosied  lb* dismiss  a:^hasba:nd  who  had  ^^Aew  his  wife  ■  "* 

K6iti6!lWob6di^n<ietb2^^^  in  a 'suit 

fWi^'i^stitirtlbn  df  cbhjugal  rights,  made  in  the  ustial 
fbrmi^  lis  abbve,'  on  the  distinct  ground,'  of  His  non-cbm- 
ptt!iti!de 'With  that' biher^p^^^  debtee  which  en- 

jbSfiitf  "him-  to  ''  trtat'her  with  vonjiigdl affection.''  'Hehde, 

/IIO'MIJ      1.    ;^      »i      )/.t    .*       /  !  f.l,'.jL»..  ■  '-.1.''.    ■•■.'..,'..''!;      ■ -■  -        .;'■ 

.;(?i>i.9'^i'';  ^'I'j.A^eSf, Easter  T^Ka>,}B^3.: ^.  S^,  t^  ^udgmpiff  ,in 
this  case,  post. 
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1824.  it  was  inferred,  that  the  Court  might  ^iforee  ^^lattfen 
'Perm,  notwithstancting  the  subsiistence  of  the  fornier^-4FHie^ 
Court  can  regulate  matrimonial  int^neourse,  qfkr  eb^ 
habitation  restored,  why  not  as  well,  it  was  said,  -i^h^ 
it  is  suspend?  '         >  / 

JtJDGHENT. 

Sir  Christopher  RoBm^^N.  = 
I  think  the  objection  takeh  to  this  libel  is '  weH 
founded — it  sets  up  a  eas6^  either,  altogether,  wMhM 
the  jurisdiction  of  ike  Oourt,  or  on^  at  least, '  ver3^  %k 
transgressii^  those  bounds  ^f  interference  to  wl^h^ 
had  restricted  itself  in  modem  practice.  ThepartieiNfiM. 
admitted  to  be  actually  eohalntiiig  ;  and,  beii^  so,-  it 
is,  in  my  judgment,  quite  incompetent  to  ^e  Gotavt  1^ 
fnterpofte  between  them,  in  the  maimer,  and'  upon  the 
grounds,  tow  prayed.  No  instance  of  a  libeV-^ 
framed  as  thef»*esent>  in  a  cause  of  restitution  of  ooi^ 
gal  rights,  is  even  pretended^  on  the  part  of  the' W^ 
The  case  of  Gill  and  GilH  cited^  I  presume/  as  tii4 
nearesif  is  very  &r  from  being  strictly i  i&  point*  "9te 
husband  had  been  decreed  thare^  in  theiusual  feraii 
(that  suit  commencing  by  a  Uhd  in  the  usual  foivii)^'W 
^'  take  his  wife  home,  aikd  treat  hi^r  with  co^ugalilfibe^ 
tion  i'  and,  moreover,  to  **  certify  his  obediettce  to^^ 
decree,  on  a  given  day :"  as  the  usual,  and  tteeetearf ; 
preliminary  step,  to  his  dismissal  from  the  effect*  of  the 
original  citation.  On  that  day,  a  certificate  was<  jt^^ 
dered  by  the  husband;  in  objection  to  tiie  receipt  of 
which  the  wife  prayed,  and  was  permitted,  to  be  heard 
"  on  her  petition:"  and  it  clearly  appearing,  in  the 
result,  namely,  on  the  facts  disclosed  in  that  petition, 
fully  sustained  by  affidavits,  that,  although  the  wife  had 
taken  herself  home  (for  so  it  appeared)  in  the  absence 
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of  the  husbandy  still,  that  the  husband,  on  his  return,  .^.^^^f- 
though  M^ithout  actually  letting  her,  had  treated  her  in  Term. 
a  manner,  certainly,  evincing  any  thing  but  ''  conjugal 
affection,"  under  circumstances,  the  particulars  of 
which  were  specified  by  the  wife  in  her  petition,  and 
constituted,  as  there  laid,  a  case  of  great  hardship, 
the  Court  did  refuse  then  to  dismiss  the  husband ;  but 
directed  him  to  certify  over^  as  above,  on  a  future  day  ; 
when  his  certificate  not  being,  objected  to,  he  was,  ym 
facto,  dismissed  4  But  this  is  fisir  short  of  a  {precedent  far 
the:  institution,  detwvOi  of  a  suit  for  restitution  of  con^ 
j^gal  Jigihts,  on  grounds,  siznilar  to  the  present,  of  thd 
wii^not  being  treated  by  the  husband  with  conjug^ 
aiqetkm— the  cohabitation  of  the  parties  neither  being, 
nqi  ever  having  been,  suspended,  that  I  am  aware  fA. 
Matpmonial  intercourse  may  be  broken  off  on  con^ider- 
at;jaiis>  (of  health,  for  instance,  and  there  may  be  other) 
wilth  which  it  is  quite  incompetent  to  this  Court  to  inter-* 
fQte.>  1  As  to  that  other  i^arge  of  the  wife  being  ^'  denied 
QCtttimoft  necessaries"  by  the  husband,  this,  however 
ptfoptrinthe  libe),  in  a  cause  of  divorce  by  reason  of 
cruelty^  is  imjHroper,  and  unprecedented,  in  the  libel  in 
a  etttt^e  of  this  description.  The  precedent,  sought  to 
bd  'established,  would  lead  to  an  infinity  of  suits,  in  no 
oneof  wluch  the  Court  could  embark  with  any  reason- 
ablet  prospect  of  satisfying,  or  doing  justice  between, 
the  rparties-^and,  so  thinking,  I  hold  that  I  am  bound 
to  re^t  the  libel. 

»i    .  Libel  rejected. 


.r,  '•*    1 


l'j;:i  'fir  . 


I 


I    « :  i     1      <  ;  ' 


I '  t*r. •  ^  J'  I  '■   *  •  ^  " 


■  »/t 


.I824./j.    *^-   i  •.■:■■■;.:    'J.  .      .  . ;;  .^.-oii  a-ult 

'Michaelmas  ,;«..;  i     ....,,  •  ,17  1 

,^;^    ; ,  IN  TH«  CONSISTORY  coujiT,  o]^;  ^cj^;^;r^;(.| , 

NbkEs  v.  MiLWARD;'fdscly'ci!Hn|f  ftewelf  N'^^^ 

T  ; 

Id  a  cause  of  THIS  WES  a  pToccediHgtoi  aonula  amrciage».  by.  fm\ 
nullity  of  mar-  5^^^  th^t  ^ne,  ofthe  twft  QGogbtmctiag  paurti^8i».  t\^  .fi?nw4fr 

<isffcy  xiic  at' 

leged  &ct      \a^s .  aaotheF  man's  i  wile,  at  the  timei  pf  ite  ^el/^ratJM)a. 

of  marriage  .  ..     • 

ofthe  legal'  iBat  the  Court  r^MM  to '  proji^unc^.a  qeqlsuqatory  r  ^j 
wSa^dis  ***»<»  «*  nftlUty4-68  iHiiBkiiig  Alw  marriage,  in  .rie^p?c|,  irf 
^^^pl^.  w^fciok  4«eptenc«>.l«  thftt  ejSeQt  was  pfayed,  ix9t.,4i^ 

in  whichpart  .••«-'JtjnOM)i)Nt*i?-.//  .■  ■..?«'. :,  ,j  .^  .?••::.  .••;.  .-  ,vnt»i/; 
of  his  case,  if    «   •     -rw      a 

theplaintiff     'iJ* ''•  Ur/oWiAiByi.    j-    -i' u  ■'    mt     ,      \  ■ :   .::pMi  .  ■  //  ■»i{> 

dliS^' oflS^  - IKhs  ka^suitin  wbick Mr.: Johi^  JVoke^b  of  t^^^ .paijifih 
SiT^r*^**"^  ^^'^'^^^^'^  in  the  cowpty  of  lieat,  4nd,jdi<xtf^^,,Qf 
ciaratory  sen-  Rochester,  is  die  plaintiff,  and  |i  female  de^i^be^.  io^ffiip 
iyihlyJ"  *"  l>roceedings,  as  *'  Ro^a  »Milv^rd>  wifcj  lof  Xul^e  Jaffi;^ 
^^'Se^'iS-Milward,  falsely  calling,  herself  Rosa.  Nql^e^  wife'qf,^ 
SiTsffin  ^^  ^^^  Nokes,"  is  the  d^fend^t.;,  T^ie  pla^ti^^s 
evidence,  up.  object  in  the  suit  is,  to  obtain  A  i$e^teiic^jdj^}ana49f^ 
the  marriage  the  nuUity  of  a  fact  of  marriage,  alleged  to  hfiy,e ,  }^&^ 
t^ibh^by^  had  between  him  and  the  defepd^At,  |in,Scpt^5J,  in 
de'S'ain.  *^^  ^^o^t^  ^ Octobcf,  1822  J  sfce,  the,d^fei^dai;ii^,il;l^ 
tence  deciara-  (and  Still)  being,  as  pleaded*;  the  wife'  .pdf  X^visj^  ^Pf^^ 
lity  might      Mil  ward-  ...1/ 

bLi  fol^nded.  '^^^  ^i^^l»  ^^  ^^^y  pl^^  which  ha3  been  ,give^  ^  fn,  in 
leML^i  the  ^^  cause,  and  none  of  the  witnesses  upon- wtuchjtiii&^ye 
Tuie  where  the  been  cross-exasoined*  first  pl^ads^ ,  that,  the  .deiendmat, 

piamtiff  and  .       » - 

defendant, 

respectiyely,  are  the  alleged  contracting  parties. 
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then  Rosa  Ward,  widow,  was  lawfully  married  to  Luke  ^J^l^ 
James  Mil  ward,  then  a  bachelor,  in  the  parish  church 
of  I\5lih^gWA,'ih'the=  county  of  Middlesex;  on  thfe^fliifa  of     ^^^^ 
October,  1821.     A  copy  of  the  register  of  the  said        ». 
marriage  is  then  exhibited ;  and  the  signatures  thereto,      ^^^^^^' 
Rosfi  ,Wai4»  and  Luke  James  Milward,  are  alleged,  to 
be  of  the  proper  hand  writing,  respectively,  of  the 
parties  so  married.     It  is  also  pleaded,  that  the  said 
^ckrties  cotii^utnmitted  their  said  marriage  ;  aad  'Cobal- . 
il!^,'Were  repiited,  aiAitdrtftually  aekfiawledged^  each  •    ^ /v^ 


■M. 


dVHet^  ^  husband  ^d  N^ife,  rkLiih m,r  or  ^^OMai,-tiie       » >  ^  •  ^^t 
rfibfith  of  July,  1822.    Tke'tibel  then  plettids;  lAirfj  afcbr    .XwhiI  t 


•I 

b^ilband,  and  went  to  reside  «t  Margate;  wheilerilie 


^bbiit^that  time,  thci  wife  ^eptrated  hemeifi  from >< the     i.    .  .,|,, 


•>■.,■'         M     I'll' 

assumed  the  names  and  description  of  Rosa  Hodeq,    <>' '..uj, 
widow :  by  which  names,  and  under  whididescripfton, ,    .  \^ . -i  ]i  iu 
she  was  introduced  to,  and  formed  a  t^mn^iofflwith,  .,  ,||.V/ ,? 
MVJJohn  Nokes,  party  in  the  cause ;  -and  tfaati,  -stlise-      .'^   ;|''j| 


t(u€(fitly,  ^he  the  said  Rosa  Milward  wots  mwried  W  the 
l^d' '  John  Nokes,  in  mtoiner  iis<p)eaided,  »t  QkeUb 
0feen'ih  l^dotlahd,  it^  the^inioffthi  df  Ootob^,  182^, 
fi'ifihg  th6  saiti  Luke^ames  Milwdrd--M>f  ihenuiUty'6f 
mil^fh  "dlegeA  men^ii^,  as  I  have  already  isaid;  it  is  the 
^liittiiiPs  bl^ject,  }<ii  tiiis  suit,  to  procure  a  declaratory 
^feiAehfcei  -  '•     '  ■ 

'  kt^; that  the  pt^^  defetidant  is  the  identicalfe- 
itlale  k6  matrfed  t6  thb  said  Luke  James  Milward,  rtas 
pV^kedr  in'  t!he  libel;  and  that  the  said  Luke  James 
Milward  was  living  in,  and  subsequent  to,  the  month  of 
Octo*ber^  1 822,  the  date  of  her  alleged  marriage;  dejncto, 
WHh  the  plaittliff  in  th6  (:fatfi^,  as  also  jileaded,  it  may 
Bfe^stifficient  to  *^  oiH,  tiiat  I  nmsati^kdy 


3^.  CAS£S    D£T£RUIN£D    IN    T^£ 

1824.     upon  t|ie  present.  leyi^Qnce.    But,;  jn  n^  jy4sSff^P^ 

*^^  something  still  remains  to  be  proved,  in  order  0  found 

''i^/^w^    Ijhie  sentence  prayed.     Where  the  septenqe  prayed  i^  ^ 

\       sentence  declaratory  of  the  nullity  c^  an  alleged  inaih 

Mii.wA»n.  i^age^  that  alleg«{4  n>arriajje  itpelf,  at  least  in  onlv^a^j) 

cjases,  surely  requires,  ap^qflUy,  tjo.  be  prcty^    If  tfrep 

the  plainti^  has  f%i}ed  ip  tl^s  pa^rt  of  t^s^^ase,  namely, 

in  the  proof  of  that  jpiarriage  qf  the  nullity  jf^  "^hiqii  h^ 

prays  a  sentence,  it  is  still  the  duty  of  the  Co^rt^^iiji)  WJ 

judgment,  to  :wii^lu>ld  its  sentence  of,  fivlUty ;..  hpw 

cljearly  if pever  all  tl^  ^ve^rfd  f^ts  nqty  .be  estehli&hed 

in  evidence^  upon  ^i^f^idb^  had  the  marriage  itself  )]i>e^ 

establii;i)ied  by  annular  ^vidence^  a.  sentence -Qf.nnlUtj; 

m^ght  \^eU  haye^b^n  founded*  .    ^  7/  • 

(Let  us  s/^  theqn^  &^t^  vrhat,  in  ^irticular,  ,fgr^  .the 
plfoding^  ^&  ;U>  t}ie.  alleged  fact  of  man^iage  b^t^eep,  t}t^ 
plaintiff  apd  delendant  in  tbis  c9|US¥Kr^n4>  .^ondly^ 
wb^tist^iieprpof- ..  ..       .     ..    .^  j 

."^he  libel  p^e^s(mt,  4)thata  mqrriaga  betf7eeei),tbe 
d^endcmt,  (thjen^.,^d,stiiU,  Rosa  Jl^liirard^  wife  q^I^ 
James  Milward,  but^ptasi^ng  by  the  nameis  apd  defcrip*; 
tion  of  Rosa  Qa4en»  widow,) >  an4  Jiohn  Nok^a,,tfii^ 
plmntjjff,  wag  had,,  and,  solemnized,,  pr  rather  prggpj^n^^ 
at  Grqtna,  in  the  parish  of  Spr^ngjSield,  .in,^e;i^ure  ftf 
D>umfries,  and  in  that  part  of  the  united  .kingjc^opi^ 
C£t|led  Scotlj^d,  on  pr  about  the  2l4th  day  of  Oc^tpbei; 
1  §22— and  thfitt  they,  the  said  parties,  then  and. there, 
acknowledged  ea^  other,  as  husband  and  mfe  respectively, 
in  the  presence  of  divers  credible  witnesj&es,  who,  tpge^ 
tiler  with  the  ^d  parties,  signed  their  name^  to  a 
"  certificate  "  of  the  said  marriage.  Aijid  it  tjiieij  pl^ad^ 
(art.  5)  a  certain  paper  writing,  or  ejfhibit,  marked,  B., 


CONSI8TOET    COURT   OF    ROGH£8T£R.  38d 

Qftefxed  to  the  libel,  to^be,  and  contain,  ikBt  identical      1B24. 
terttfkate.  7^,,^ 


MiLWABD. 


ISuch  are  the  pleadings  as  to  this  essential  part  of 
Eie' case.    And  here  it  maybe  convenient  that  the        v. 
7durt,  as  in  the  first  instance,  should  dispose  of  the 
r^i//purporting  to  be,  and  contain,  a  "  certificate" 

■  * 

^  6f  this  marriage,  beft>re  it  probdeds  to  consider  the 
roofs y  if  any,  fiimished  by  witnesses  examined  in 
Ui^rt  of  it. 

""}' "would  first,  however  observe  that  the  pleadingd 
bemselves  as  to  this  essential  part  of  the  case  are,  in 
he  highest  degree,  vague  and  unsatisfactory.  It  is 
tMt  pleaded  that  a  marriage  Was  had,  or  prophaned 
^eween  the  parties — a  marriage — but  what  kind,  or 
Iclscnption,  of  marriage ;  whether  by,  or  without,  ihe 
atervention  of  any,  or  if  of  any,  of  what,  religious 
itremony,  and  whether  valid,  or  otherwise,  by  the  law 
f  Scotland,  and  so  on,  the  very  pleadings  are  silent 
itiout.  It  is  then  pleaded,  that  the  parties  mutually 
tknOivkdged  each  other  as  husband  and  wife,  in  the 
^li^sence  of  witnesses,  at  this  place,  Gretna ;  which 
ibknowledgment,  the  Court  has  been  told,  of  itself, 
:6nstitutes  a  valid  marriage,  by  the  law  of  Scotland. 
)ut  the  Court  knows  nothing  of  this,  at  least,  judicially; 
iblr  can  take  counseFs  word,  which  is  all  that  it  has, 
br'this.  It  should  havebeeniso  pleaded;  accompanied 
vitfa  an  averment,  to  be  sustained  by  evidence,  that 
meb  was  its  effect  by  the  hw  of  Scotlaond.  It  could 
uurdiy  be  that  evidence  taken*  upon  a  plea  so  con- 
^cted  in  this  piart  of  it  as  the  present,  could  amount 
o  any  such  jDnx/of  the  marriage  sought  to  be  annulled, 
id*would  justify  Ais  Court  in  proceeding,  as  by  its 
sentence,  to  annul  it.     But  to  the  proofs. 


I 


^96  ^CASfiS'WETtRlfcmeED    JN*   *HE 

Mkih^lmdi     The  exhibit  in  question,  marked  B.,  is  in  thes^ 

Term.        words. 


NOKCS 
V. 
MiLWAftD  B. 


i    ;" 


Kingdom  <^  Scotland.  .; 
County  of  Pumlries. ..-,  n. 
Parish  of  Gretna* ;        ... 


1 1 


t  • 


These  are  to  certify,  to  iJl  whdiii  if  may  ciMicerri,  tlAt 
jTidhn'  Nbkes,  fh)iA  the  ^ri*h  of  ChdthaM,  in  |the'c<yixbty 
df  Kent,  ahd  Rosa  Haden,  iVdita  tiie  piatish  of  iSt.  Males'; 
idthA  cdulity  of  Nottriighaito,  being"  both '  Ke^  hoW 
ptt^&tit,  "and  hiivihigt  diectered  to  m^  that  tfa^y  stfe  i^^ici' 
p^r^iu,  but '  h^te  ^  now  been  nlurri^d'  cdnfqrftiabte  to 
ihtblitwB  of 'tife  churbh  of  £rig)and,  knd' agre^iibS^  Us 
Aiefld^k  df  gtfodanci.  -  >  ..!.     li' 

^' A¥  ^thiesr  oi!iV  hahdk  at  StMti^eM,  this  4f!i'  dicy  Of 

Octttbi!r;1822.  ■-"••■•■  ■"■■   ■'     •  •  '''"■■"  '■''"' 

Wlthiss;    ••"■•'    '■ '^ WitaCsS'ttie,    '^  ■•"■"•' 

•''■  'J^aneRaeV";'' '  ■  ■•-■David'Lan^.  ■•■■■ 

-'  '  John  Ainslie. '  '  JoMhNokfes.'      \ 

••    ■    "Bioii-'Hadfeh'.'-    '^ 

r|;j,,i'ii        •.  '      •■  '         f  *iH>i^.\\l      I'M        ,  • '•  ^ 

^^  Now  that  a  certifieatet)f  this  de€lcriptiw^ii'id<ahy '^i^roftf 
wksierer  of  the  nmniagd  •  whieh  it  jiiirpotti^  to  ifeWiff/ 
the  Ooiirt  has  still  ^o  learn.  '  Ifwotfld  hate  rejected 
tlM  fifth'  •  itrticle  of  the '  libel/ « >with  its  "accompany ing^ 
exhibit,  altogether,  had  the  libel ,  itself  been  submitted 
tQ.it  in  the  outset  of  the  caus^ : , ^d altl^iough,  from 
this  Qircumstance  of  ithe  label  i  not  having  been  object- 
ed to  by  counsel  for  the  defeiidanti '  life  certificate  in 


CONSISTORY    CQUR;(„Q^   »pQ^t.STSR. 


3»l 


V. 


question  remains  an  exhibit  in  the  cause,  and  claims^  .  ^^2^* 
as  such,  to  be  noticed  by  the  Court ;  still  the  arguments  Term^ 
of  the  plaintiff's  counsel  have  failed  to  induce  the 
Court  to  regard  that  certificate  as  any  proof  whatsoever 
of  a  marriage  between  this  plaintiff  and  the  defendant. 
Even  the  certificate  of  th6  king  himself,  under  his  sign 
manual,  is,  it  is  well  tnowh^  no  evidence  of  ^merefact  (a) 
(much  less  is  the  certificatej  fed  styled,'  of  a  private  indi- 
vidual, wit)?iOiUt^y  5  4^SAgp^  character^,  oroffifce, 
whidxis^J^.de^ripti^  pf  ti^is  9X^«hit),  jOU  .tjb«  b>:4«4, 
p^incipjie,  that  ymjudioip^m^fiixditurt mijv^iratis. "  ? , l^  ^¥^ 
tq.be  r^j^^mbpped,.  all  al9ijig,(  t^at  ]l)iistperjti^qatpi§{exn 
h)bited.9^ap^wf  of  ^he^ll^gpd  nmrrjag^j; :.iW^t,,in,5Mpiiyi 
swse,i  !d^  d^f^pmfitumt  of,  it^whiph .  preclude^  any ^CQilq 
s^deqi,tioja pf  wtmt  migh,t,b8(V9  bfsen.i^  eflfec^,,  if^intr^ 
duced,  eo  intuitu^  into  the  cause.  If,  tiijis.^^hil>it^^4A 
qipaat^  to.  ItaVj^,  be<^  ofiei;^  to  theiCou^^  a  (xmsfituptt, 
either  wholly,  or  in  part,  of  the  marriage  in jque^tiQP,)U 
should  have  been  pleaded  to  have  been  such,  as  l.hO'^ 
said,  in  qjaH<s,., pother  form;  accompani^  with  an 
averment^  ^b^^yustainedby  evidence^,  i  th^t  such  was 
its  effect  by j the, ^ws,  customs,  and  usages  of  Scotland. 
It  is  upon  this  same  principle,  that  certificatesy  ten- 
dered in  proof  of  irregular  marriages,  had  in  this  coun- 
try, (for  instance,  of  Fleet  marriages,  which,  though 
if:reg^la^  mar^i^^^p^  w€|re  still  valid  marriages,  prior  to 
tl\^ i marriage,  act ( of  26:Qqo«  IL  c.  33,)  have.often  bioea 
rejected  by  Courts  ofi  Common  Law«  (b)  And  the 
Court,  in  the  course  of  the  he^ng,  referred,  though  ndt 


,]X  J 


(a)  See  Ormichunctt?.  Barker.    ^Willes.  54d. 
'^     (6)  l^ce'l^df  fe-Passingbitt.    iCWpcr,  ch:C.  13^1.  "fe^dW.' 
IPa«9er«  >PiK«llUl  NUiP^ii3J•26li^^lTowMl'«i  Bun^wdM. ' '  1  E^;  . 


SOSt  CAfi£8   DEtERMlKED   i«r  ^FAE 

H{^4.     by  nmid^  to  a  case,  in  1763,  in  ^fvliMiia^deTtSfiei^  ^tf  a 
f^,^     Scotch  tnarriage,  pleaded  in  joro^of  thett  ittmriria^  ai  iii 


this  mstance,  was  rejected  by  Dr.  Bettenwer^;  sittStig 
9.       in tlie Ck>iisistory C)ourt ef Lemddn.      ■   ;' *    ^-^^ 
MILWA.D.      The  name  of  that  case,  I  have  shice?  taeettaneato^lte 
<^Owen,  the  mother,  wd  testaJAMttt^^^aMiali^^ 
Small  V.  Spen(^.^<^>^^  I»  4Hi!if  ^^,''^ 
pf^Mttt,  was^a  siiit  dP^nlUty^  ihWiti^ 
obj^0d  to  iiMttf^l^uMekX^ii  OHmt^beiiig^f^e^iif^,^ 
pioofciftt  ffl«tfvil^>icef4^t6i^ 
tile  minor  and  the  ^^fendant,  at  the  4ted''IMi''faii; 
in  BdtiriMHTgh ;  ce«Aertii<ig>MMtgf  M  sddh  ^i^ifiettte^%^ 
admissible,  as  ttiidence,  on  the  principle  already  ex- 
plidned.    It  was  «faid,  in  answer  to^h,  by  Dr.  Hay,  tM 
the  minor  had  signed  it,  and  that  the  certificate  ignool^ 
be  proved  to  have  been  actually  giyen^    |IlheiC/pmt> 
however,  sustaxned  the  objectioii  tai]f:eni.by  I>r..  (Haiwisi 
and  refected  tbeiezhibit ;  ^admitting  the  vest  of  t^iaile^ 
gation  to  proof.  '     *^< 

The  Court  has  'bteen  ftirtiished,  indeed,'  wijdi  ^an 
earlier  case,  thaft  of  Wescombe  p.  Dodp|'Y^t)J^  V^*^ 

%  •  ■  1        ■•* 

■  .      U  •  ■  • •      ..  I  f    !  f    .  {    <  ^ 

(a)  Consistoiy  of  London,  2nd  of  July,  l763^hef(mJ)TC:.JIJ^^^ 

(6)  Consistory  of  London, Easter  Teim,  1748.  Intl^^cf^ifse^f^Jljij^ 
was  given  in  on  the  13th  of  May,  1748,  by  Willi^^^f^C^nibe, 
bachelor,  against  Rebecca  Dods,  spinster,  allying  that ,  s^^e ,  yhZs^/y 
reported  herself  to  be  contracted  in  matrimony  with  him.  •  . 

Onthefirst  Session  of  Trinity  Term,  1748,  an  aDegatiAiiii^  gFTen 
in  by  Rebecca  Dods  pleading,  in  sobstanoe* 

Art  1.  That, in  October,  November,  and  December,  1740,  WilHam 
Wescombe  paid  his  addresses  to  her. 

2.  That  they  were  married  26th  of  March,  1741,  in  the  hbuse  of 

James  Dow,  gardener,  at  Castlebams  near  Edinburgh,  in  presence,  of 

Dow,  spinster,  Margaret  King  and  bfhieis,  by  David  Patterson, 

a  minister  of  the  established  kiric  of  Scotland,  according  to  the  cere- 
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a  certificate  of  this  description  should  seem  to  have  beett     i®^- 
admitted  by  tlie  Consistory  Court  of  London.    But  the    *7>m. 
caupie  of  Wescombe  r.  Dods  was  a  ^'jactUatitm  cawfA**    ^--v-ii^ 
(not  a  suit  of  nullity  of  marriage,  to  which  descriptiaft        «. 
of  c Ause»  not  impobably,  differenit  ieonsidenations  may  ^'^''^** 
^pply  in  this  palticular) ;  and  the  libel  in  Wescombe 
and  Dods''  nugbt^  like  that  in  the  present  cause,  haV4 
been  ftdmitted  to  proof  unopposed  by  counikel*    WkeL\ 
jK^jghtp  w  effect,  if  any,  was  attached  to  it  by  the  Court 
at  tt^  iSinal  hearik^  of  t)iat  cause*  does  not  appear.  True 
it.jis,  again,  that  in  the  case  of  Compton  and  Bear^ 
proftCaXa;  suit,  like  this  too,  of  nuUtty  of  nAuriage,  a 


/  ' 


ii^]r  of  lOfurriaie  of  the  said  e8tat>li9hed  l^resbyteriaa  Sfsotcb  kirkjriof 
]idiich  the  said  Rebecca  Dods  w«8  n  member.. 

'3.  Article  three  exhibited,  in  supply  of  proof,  a  certificate  under 
tiie'haixd  of  the  said  David  Patterson,  and  pleaded  the  hand  writing  of 
Faltovdofci ;  aid  that  it  was  tlie  usual  form  of  certificates'  of -marriage, 
sctointB^d  by  ioinieterii  (rf  the  Scotch  kirk,^^  and  HU  &dfekitity  of  the 
parties.  ,..     ♦   .^.  .   . 

4.  Pleaded  f'onsnmmation  at  the  house  of  Gooxae  Bbrth/ ,         i 
/  5.  Pleaded  cpnfessiona^of  the  husband  tp^  George  31yth  and  others. 
*^  e.  Hie  birth  tod  baptism  of  a  child. 

7.  That  the  husband  soon  left  the  wife. 
' '^V^iftnidrfly  afterwards  hci  wrote  her  a  letter,  subscribed  "  your 

*^:^mi6i<«il  that  letter. 

-'  fd'That  mttrried  woiden  in  Scotland  are  addressed  (a^  in  that  letter) 
by  their  maiden  names. 
'If;  Wieis  the  formal  concluding  article. ' 

This  allegation  was  signed, 
'"''•  ThbmiA  Salusbur^. 

(a)  Arches,  t6th  February,  1767,  Delegates,  4th  February,.  1769. 
The  certi^cate,  pleaded  in  the  7th  article  of  the  libel,  was  as  follows : 
''  This  is  to  certify  that  I  married,  after  the  manner  df  die  church  of 


■   '        »■  1    •'r'.l.i' 
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iB^i     <pw;tififi^tp,pwfectly.fidmilar^to  the.  present  )¥a&  mP^^ 
^^     p  t^  Jtbel,  as  urged  by  the  plaintiff '«  cauwel : 


^^<^'  libe^  ii^  Comptaix  v.  Bearcroft,  was  ojppos^d^by  cffj^ftfif^ 
V.  for  tb^  defendant,  and  wa^  rejected  by  the  CouvLJi 
/(?^^-  sa.  .that. its  biding  annei^  to  the  libel: ij^  ^iHr*qtffW 
is,  pff  proof  whatever  of  the  admissibility  of:  jfucbjn 
certificate  in  evidence.  .  _  ,  _.  ,.  , ,, ,  ^  .^  ^j 
.Tl\e  Court,  having  thps  4i^ppsed.  pf  !^^ir,mVfi^^4A\ 
yfill  no;9^  proceed  to  consider^ wl^jatbe^proG^.b^  9^ 
lYJktoess,  who  can  dep^    fifhis^m^^knofpi^dlge^tsk^^ 

by c .the  iaw  of  Scptlai^)  ,h*yjpg.  b^^a ,pa^n^,jgg^t 
Spo^land,, between  t^e  partiefi  Xq  ;  thi«  suit  {  ii44ieh^_  ^ 

th^  libel,  »pkaded  to^  hav^i^en  h»^  ^'th^{fc§M9$#' 
of  <' divers  it;i(iie«i^/'  to  this^^v  however,,  r^  <(^4e},  ^ir^ 
ness^  exan^hxed.  is  John  Ains^ie ; ;  and  ^vh^t  ^is  t)|e  ^  §fy^ 
ofhis.testiinpny?  ,    -     ;.    ,        ,,,.;{..  ^...ui//  idJ 

:,irhi»  witn^^a^  Ai^Vei.  iiayi$,.;|in  .i^^^(an9&;j(Aw  ^ 
was,  and  still  is,  apostboy,  at  the jBush^ipBy at Ciiriiptoti 
--/^f  pneniorn^g,  about  /Eighteen  niMUtK^rbefer$WvA^ 
nejEurly  as  he  can  i:ecollect  the  tim^he  waa.r^^ftiyoj  bf  1; 
the  ostler  to  get  ready  a  chaise  and  pair^  .te  pOfcenik 
with  a  lady  and  gentleman,  who  had, aniv^fi^j{iifw|ji^ 
that  morning,  by  the  London  mail,  to  Grds^  jowoiil^A 
to  Gretna  Green,  in  the  parish  of  Springfield^  /and#4iiw 
of  Dumfries,  in  Scotland,  distant,  about.  eleve^wMMn 
from  Carlisle— ^A/art,  accordingly,  he  prepared  a  cliaMHii^ 

.    .  - .       ,:  .,1 
*'  ^England,  Edward  Bearcroft  and  Maria  Caroline  ComptOfi,  at  t>mS^ 

«ftie»,13th  March,  1760--  -^  ^''^ 

;.   (Wkam)  iC  JaxnieBDn,  Miavter  of  tb#.  .  ^=^> 

Thomaa  ^niplisli.  ,  &;i^iifai>9bfl9el,  at  Qqnfi^.y;^; 

Thomas Huddlcston.  .                                               ...-  .w 


J 
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iik'iAtich  itlBdy'BM  gefttleman,  neHher6f  whoin^he  hittd  ^^^ 
e^er  siefen  bcfere,  were  by  him,  the  vritness,  drivfeto  ■  td     Term. 
^^tUtt^'  and  aHgftfed  at  a  small  inn,  called  the  Queen'ls     «|r^ 
HeadL^kept  by  one  James  Rae — thai  he,  the  witnei^i^,         v. 
#tllt*w^'  Ins  horses  into  the  yard,  where  the  landlady. 


Mrb.  Rae,  presently  came,  and  desired  the  ostler, 
in  his  presence  and  hearing,  to  ^  go  for  the  parson'-^ 
ikat  shortly  after,  he  Miie.  bne  David  Lang,  whom  he 
hiid  known  for  many  years,  as  officiating  '  on  simitar 
'*  Hsecasions'  tfrittl  at  the  inn,  and  accompanied  htm 
iirto  a  room  near  the  kitchen,  where  they  sat  down 
tegettier,'cmd  had  a  good  deal  tif  ia\k--4kat  the  parsoii, 
liyiig,  wais  then  sntiimon^  by  tike  landlady  ib  theT 
•*^eii6eiftan  iiff  staiffe,*  where  hfe,  the  depon^irtX*' 
pj^HkM^  wa*  ialsd  re^jnirid ,  iii '  jtbout  threenquaftefs  of 
ab'l^r,  oi  an  liour  after,  by  thfe  saiij'' landlady,  whcftri ' 
the  witness  followed  accordingly,  into  a  rooin  tip  bke 
pA  ef  )Maiw,  Or  which  he  fotmd  David  Lang*,*  "2ldA  '  me 
laiihf 'todf  geiAleman  Whoto  he  had  dHven'frbmr  Carlisle 
^*arrt*«?  ror«*  dtitt^  lady 

ai4  ^btlemari  to  stand 'up;  anid,  thie  depohent'aild 
JImi  ft)ae  also  standing  t(p/  tiien  proceeded  to  repeat 
(*j^^{ipdrtetlytaread'fron)t  ab^  in  his  hand)  some- 
*|Wg^}  <# which  th^  deponent  cian  only  say,  that  a  part' 
wai-lite^'wlkitls  rfead  by  clergymen,  in  soieninizing 
noMi^riagl^  iA  churches  iti  England— <A(7<,  dnritig  t^e 
sailiev  Lang,  iht  parson,  placed  a  ring  on  one  o^  the 
la4^'^1^ngers>atthe  tip>.w^ich  t^^  gentleman  applied 
his  hand  to,  and  slipped  further  down  the  finger-*^lasily^ 
that,  at  one  part-^of  the  4!ei^mony ,  the  said  lady  and 
gentleman,  respectit^;  acknowki^d  ^^Bxih  6ther  as 
husband  and  wifo."  The  witness  l&en' speaks  to  his 
having   signed  the  certificate  (a  part  of  his  evidence 
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1824.  which  the  Court  will  dispen«e  to  itself,  with  recitBig» 
Term.  ^  beiBg  disposed  to  reject  the  certifioate  altogetiber^ 
further  than  merely  to  observe,  that  it  is  extremelf 
slight,  and  unsatisfactory ;  especially  in  that  the  de- 
ponent, who  describes  himself  as  a  poor  **  scholar  with 
respect  to  reading  or  writing"  is  unable  to  depose  any 
thing  specific  as  to  the  signature  of  that  uastmaieat^ 
by  the  parties  to  the  alleged  contract  (a);)  afber  which 

(a)  This  part  of  the  witness's  deposition  was — **  that,  after  the  cere- 
mony was  oyer,  Lang,  the  parsoh,  said  to  Mrs.  Rae,  and  de^mi^dt,  ^  Hm, 
'  you  will  sign  the  certificate'  (pointing  to  a  pop^r  wrilmg  triiidi  the 
witness  had  before  said  that  he  obaerred  lying  on  a  table  whw'  he  $fA 
entered  the  room)  on  which  deponeioit  and  Mrs.  Ra^,  9ub9ciibed  tl^. 
names,  as  witnesses;  which  he  so  did,  without  reading  the  agme-r 
that  he  believed  it,  at  the  time,  to  be  a  certificate  of  the  marriage  of 
which  he  has  before  deposed ;  but  he  does  not  recoltect^  whediier  the 
parties,  or  either  of  them,  signed  the  said  certificate  m  his  plr^genee^nt 
whether  their  names  (as  sometimes  happened  on  similar  occMiou^ 
appeared  already  on  the  certificate  when  the  deponent  sigi^ed  Ua  opme 
thereto;— and  they,  the  deponent  and  Mrs.  Rae,  having,  as  witnesM. 
subscribed  their  names  to  the  said  certificate,  Lang,  the^paraon,  lapped 
it  up,  and  gave  the  same  to  the  lady**.  And,  at  the  conclnstoW  of  liis 
deposition,  this  witness  after  verifying  £he  certttcate,  as  hj'  the  tigiui-- 
ture,  ''  John  Ainslie"  being  of  his  hand  writing,  says;  **  that  he  deet 
not  recollect  whether  it  was  subscribed,,  itn  hi$  ptssemc^  ^  Ihb 
parties"  purported  to  have  been  married.  .     * 

Upon  this  evidence,  it  should  seem,  that  the  pi^r  in  qoestimi, 
would  have  been  no  proof,  strictly  taken,  of  a  written  acknowledgtnent 
of  each  other  by  the  parties,  as  husband  and  wife,  in  "Gotland  t^ 
rum  constat  when^  or  where,  it  was  so  subscribed  by  the  parsies,  Aougll 
the  signatures,  "  John  Nokes"  and  Rosa  Haden,'*  wKte  {wtvq^  faj' 
other  evidence  to  be,  respectively,  in  the  hand  writing  of  the  :p9)jfJK^ 
Consequently,  it  should  seem,  that  it  would  not  materially  have  fisaiste^ 
the  proof  of  an  acknowledgment^  by  the  parties  of  each  other  as  hus- 
band and  wife,  in  Scotland;  even  supposing  this  to  con^tihite  aWiil 
marriage  by  the  law  of  Scotland,  which  that  ft  ^id,  Wlus  Mt  |4ieadeil: 
even,  nor  was  the  Court  at  all,  juditiallyy  informed. 
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having  received  orders  to  get  his  horses  ready,  hte  put  ^.  \®^f  • 
tOi  and  drove  the  said  lady  and  gentleman  back  to  the      ^^rm. 
Bush  inn,   at  Carlisle.    The  deponent  says,  that  he     ^^'^' 
has  seen  no  more  of  either  of  the  'parties  until  quite        v. 
pecefntly ;  when  a  pierson,  a  stranger  to  him»  and  whom 
he  did  not  recollect  ever  to  have  seen  before,  came  to 
him  at  Carlisle,  and  introduced  himself  as  Mr.  John 
Nokes,  whom  he,  the  deponent,  had  driven  with  a  young 
lady  to  Gretna  Green,  about  eighteen  months  before, 
audi  bespoke  his  attendance  in  London  to  be  examined 
as  a  wilaiess  in  this  cause.     The  deponent  afterwards 
states  himself  to  have  seen  the  same  person  two  or  three 
times,  here,  in  London ;  and  he  speaks  to  his  belief  of 
the  identity  of  that  person  vxth  the  gentleman  of  whose 
imrriage  at  Gretna  Green,  in  1822,  he  has  previously 
been  deposing,  and  with  Mr.  John  Nokes,   party  in 
^6^  cause. 

Such,  in  substance,  is  the  testimony  of  (he  smgk 
witness  who  can  depose,  qfhis  own  knowledge,  to  any  fact 
of  marriage  between  the  parties  in  the  cause :  and  it  is, 
ia, my  judgment,  obviously »>  of  itself,  far  short  of  fur- 
nishiag  any  such  proof  of  a  marriage,  as  will  sustain 
the  prayer  of  the  Hbel  that  it  may  be  jwponounced  null 
and  void.  Nor  is  this  lack  of  primary  evidence,  at  all, 
compensated  for,  by  any  secondary  proof  in  the  cause ; 
2^, of  consummation,  cohabitation,  mutual  acknowledge 
mffDts,.&c*'  For  <eveii  gfanting  such  secondary  proof  to 
be  admissible  in  thef  case,  which  is  very  doubtful,  (it 
being  a  base  brotight  inter  vivos,  and  by  the  one,  against 
tte  other,  contracting  party)  save  only  in  corroboration 
ajf^pthet;,  and  more  dirfK^t^.tei^ti^  that'  ctf 

permiSffrrefffipt^; ^ther^  tbeiiog vpctr^^ons  ^tilL  living  vouched 
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1824.  .   *t)  have  been  present)  at  the  alleged  feet  of  maitiagi^ 

'Mtc^^  yef  still,  of  the  little  of  such  secondary  proof  a»  appem 

vjp-v-'iii^   in  the  cause,  the   wkok   is    extra-^libellate,   an^  8^ 

*Jf "     strictly  speaking,  is  no  proof;  for  with  the  takiiig  Ijedve, 

KfiLWARD.  by  th^  parties,  of  the  postboy,  on  their  return  t^Cai^ 

Hsle,  this  part  of  the  plaintiff's  case,  ds  laid^  m  the  UMy 

absolutely  ends.    No  consnmrnation^  no  cohabitatioh, 

no    mutual    acktiowl^gments;  beyond  siieh'  aisi  orfe 

^alleged  to  have  formed  flT^irl  of  the; ^jerem^btoy.ni^ 

averred' in  the  plea;  so*  that  IJidwh4»)ey  I  repeat,  df 
what  little  i^  said  by  th^i  witnesses  ^as  ttO'^thi^  of 
^ffae^e  pakticulars,  incidentally^  is  extrk^^ib^HMei^  '.^An^ 
hcire;  again,  With  respect  to  these  wmsa  ih  'the^id^ad- 
mgs,  th€i  Court  may  observe,  by  the  way >  4b«tt,  ilthragfa 
^  •  fee t  'Of  marr^ge  celebrated  in  Englandf^ '  iti  <  \fiKk 
ecdeda^yf^LyptSt^t  or  minister  in  holy '  ordersy'  acdoiA- 
ing  to  the  rites  and  ceremoniesof  the  cluircii:.of  £iig- 
IsLiKdl^^and,  peHia{ii^,  a  Sc6tch  marriage^ '4iawBtiSver 
contracted,  imny  bel^oM/^  though  it  should  not  laisetbeeb 
followed  by  consmnmatioh,  or  cohabitation^  r  oii  imlutual 
acknowledgments  of  each  oth^  by  the*  paities,;  reiqpeq* 
tively,  as  husband  and  wife;  yet  it  Tecoliects^  ispimHie 
Nvbere  these '  ha v^  been  (wntMe^  to^tbe  pltiiLded^^iesR^t 
the  present,  from  whatever  cause,  in  regard  to  the  vKOita/ 
marriage  only — as  to  which  it  i^uld  Mamiithkb;  diey 
ought  especially  to  have  been  pleadedp.iii'^nier\%&at 
th&  defendant  might  have  the  opportunity  (wbedhel'iBbe 
availed  herself  of  it,  or  not)  of  making' thatfoqpieei^  rof 
defence  suggested  by  the  nature  of  ber  cas6;i  tfrtmioliK 
almost  total  absence  of  iainry  proof 'by-^  wJtitesile9({vrhD 
could  speak  to  the  alleged  feet  4f  iharrtaigei  frqmittiKir 
^iDwri  personal  kiiowledge-^ the  io«>y'evideiK^e^.(inifa(hif, 
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^dlw^i  aa  to  smh  a  marriage  upon  which  the  C<^urt      V824 
wouHthave  been  justified  to  itself,  in  pronouncing  that     *jv    "^ 
alleged  faot  of  marrie^e  null  and  void. 

.'UjpQa  this  view  of  the  ca8e»'  the  Court,  I  tlunk,  is 

bound  tO!  pronoudBfcce^  that  the  plaintiff  has  failed  in  proof     '''^^^^' 

of  hia  libel;  and,  conseqtiently,  is  bound  to  dismiss 

the  ^defeodant.^    It  is  finit<necessary,  however,  to  advert; 

briefly  to  one  drtwo:cascSf  (Edited  .by.  the  counsel  lor  the> 

plain;(i£&  -iii  which;  am  Ecclesiastical  Court  has  prQcee4ad 

to^aseptedceiof.tuillifiy,  without  full  prooC  of  the.majr- 

triagei  I  declared  nulL.by-  its  .senteiiicer-being^^t^^yyi^ 

lpr£icedentfi  by  iwhich  they  iiavte  ceeoaimended  ^i^  Coi^itt 

to:bbjguided  in  disposing  of  the  presiBnt  suitj  in,,tjl^ 

(t;^ieBij6f  its  not  conceiving  the  marriage.  in.qu^tiQA,^ 

jeatablishddi  liix  etidence,  as  to .  juatify  it.  Jn .  deel^f iqg 

fh»t>  manriagek  to '  h^  null  and .  void^  up9n  high§]^  .W^l 

indiie  legiifcimate,  grounds.  i  :     ;{  ,., .  ,. 

1  j/lihe/ease&cited  were  those  of  He$^ltji^e  it;^ :  Mur»t^y, 

i£BdtJc;i  Bowerman;and;Wat6PA  VvF/arQQi^Qutb;^^  in^^jaich 

lefitiihich,  the  Gouft  <in)  which. th^h^uit.wasdep^ndi^ 

pTCjAoiincedi  a  parriage^  therein  p)eadQ4>  to  have  be^n 

'mii9iifanyMi(;hifvere^.had;  .plainly  in  the  absence^  s^s 

J  qppears  I  fo^y^fthtej  sentence  itself,  of  full,  at  least,  proof  of 

/  jiSuDh!ar6>tbec!aB6&^ited»  But  there  is  one  feature 
joidiseiimUiribf  befiweeo  each  of  those  cases,  and  the  pire- 
jstot^/Chat  barsi  any  roasoniag  from  the  one  to  the  other, 
taiihi8\particillary  id  my  view  of  them.  It  is  this.  In  no 
jobefrofrthose  suits  were  the  plsuntiff  and  defiendant, 
ifffespeotively,  as  they  are  in  this  sujit>.  the  alleged  qon- 
itwbting  partieft ; .  for  i  the  marriag^i  sought  *  to  bci . .  19^- 
pfaduahed)  in  every  oneof  them„y(as  not  oi^ly  a  marriage 
to  which  the  party  complainant,  yf as y  personally,  not 
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1824.     firivy  i  but  it  was  a  marriage,  the  particolwa  of  ifhidi, 
^tSST*  in  all  probability,  were  studiously  concealed  from  the 
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party  complainant  by  the  defendant  }j  and  this, 
&c.  expressly  in  order  to  defeat  the  object  of  the  suit, 
namely,  a  sentence  annulling  that  marrii^;  *  Coose^ 
quently,  it  would  have  amounted,  at  once,  in  effect,  to 
a  defeazance  of  the  suit,  to  have  required  strict  proof 
of  the  marriage  sought  to  be  annulled  ftymi  the  com- 
plainant, in  any  one  of  those  cases— a  speciil  considera* 
tion,  which  accounts  for  the  hypothetical  form  of  the 
sentences  in  all  those  cases,  but  is,  in  no  degtee,  appli^ 
cable  to,  or  would  justify  a  sentence  in  that  form^  in  a 
case  circumstanced  like  the  present. 

In  the  first  of  those  suits,  his  late  majesty, .  actii^ 
by  his  procurator  general,  was  the  plaintiff,  ^  or  coak- 
plainant  (tf)— the  object  of  the  suit  being,  to  obtain  a 

(a)  Heseltiue  r.  Lady  Augasta  Murray.  ■'  '  • 

lUs  was  a  suit  brought  by  letters  of  request,  from  the  jtidge  of  the 
Con^tory  Court  of  London,  m  vtrtne  of  which,  Heseltine,  the  king's 
proctor,  prayed  a  citation,  on  the  20th  of  January,  1794,  ^ig^fa^  Eady 
Augusta  Murray,  in  a  cause  of  nullity  of  marriage. 

An  appearance  haying  been  given  for  the  pftrty  cited,  a  libel  was 
afterwards  brought  in,  and  admitted,  pleading  the  statttte  of  1^'  Geo. 
in.  c.  11,  rendering  any  descendant  of  the  body  of  king  Gki6rge  11. 
incapable  of  contracting  marriage,  under  the  age  of  twehty-fivi^  with- 
out the  royal  consent  declared  in  council,  and  pleadmg  the  b?lrth  !and 
descent,  of  Prince  Augustus  Frederic,  (now  Duke  of  SuStay  and 
that  no  royal  consent  had  been  g^iven  to  his  marriage;  and  ftuiher 
pleading,  thaiy  on  the  4th  of  April,  1793,  Prince  Augustas  Frederic 
being  under  twenty-one  years  of  age,  a  marriage,  tnr  rather  a  sheir  or 
effigy  of  marriage,  was,  in  (act,  had  or  solemnized,  or  pretended  ai>  to 
be  had,  or  solemnized,  in  the  house  of  Lady  Dunmore,  at  Rome,  \but 
hy  whom  thepccrty  proponent  W€is  tmable  to  set  JbrtH)  l)et#ein  the 
Prince,  and  Lady  Augusta;  that  they  shortly  aftef  cameto'  Btigfauid, 
and,  on  the  4th  of  December,  1799,  were  nitttM'by  baiMi^,  hr  the 
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MKtence  declaratory  of  the  nullity  of  the  marriage^  de     1^24. 
ictoi  of  his  preaent  Royal  Highness,  the  Dufce  of.  Sua*  **5tS^ 
BU,  with  Lady  Augusta  Murray,  the  defendant^:  as    """"v-i^ 

mtk  church  o£  Sl  Q^oigiSi  ^a^o▼er  Square ;  and  that  both  the  marr    ^<i^a"'- 
figes  were  vjpidy  for  want  of  th^  fpfdi  consent,  by  virtue  of  the  statute 
bresaid. 

Tyn>  exhibits  were  pleaded,  viz.  an  extract  from  the  baptismal  register 
r  his  royal  hightiiesd,  ahd  ah  extfact  from  the  marriage  register  of 
1^  Oooi^D^s,  Haiio?i^  Squsofier 

iThe  lavr  of  R()me,>or  the  validity,  or  invalidity  of  the  mBrriagebgr 
m  tow,  was  jb  no  pEUMuier  whatever,  pleaded  in  the  c^use. .  The^Ub^l 
mj  .settled  by  the  present  Lord  Stowell,  (then  Sir  William  Scott^^ king's 
Ivocate.) 

Lady  Augusta's  proctor  declared  that  he  confessed  the  statute  1^ 
l<x^.  in.  to  he  a  public  act;  and  also  confessed  the  two  maMrtages 
Itadfedin  the  libel;  but,  otherwise,  contested  suit  negatively.  It. 
(Tfipad  was  no  direct  proof  of  the  marriage  ajb  Rome ;  but  I^ad^  Vim- 
tore  deposed  that  she  believed  (because  she  was  so  assured  by  her 
aughter  Lady  Augusta,  and  also  by  a  letter  from  the  Prince),  ^at  they 
er^  mairied  in  her,  Lady  Dunmore's,  house,  at  Rqiifie,  by  a  cl^gy- 
laxi  of  the  church  of  England  in  full  orders.  .  .        « 

^tract  from*  the  Interlocutory,  pronounced  by  Sir  William  Wynne, 
tean  of  the  arches)  I4th  July,  1794. 

./^An4  the  Judges  did  al^  pronounce,  decree,  and  declare,  that  in 

,|Pespectto  tl^.fact  of  marriage,  or  rather  shew,  or  effigy,  of  marriage, 

pli^ed  iA.th^  ^id  libel  to  have  been  had,  or  solemnized,  or  pretended 

jU^havie  been  had,  or  solemnized,  at  the  house  of  the  Right  Hon. 

,  Chazlotte  Countess  of  Dunmore,  in  the  city  of  Rome,  on  the  4th  day 

,o£  April  1793,  ^ure  %$  not  sufficient  proof  by  witnessas^  thjit  any  such 

I  fiift  of  marriage,  or  ratlier  shew,  or  effigy  of  a  marriage,  was,  in  fmy 

inanner,had,  or  solemnized,  at  the  said  city  of  Rome,  between  his 

l^id  Royal  Highness,  P^uce  Augustus  Frederic,  and  the  Right  Hon. 

Lady  Augusta  Murray,  spinster,  the  party  cited  in  the  cause;  but 

jh9X  if  an^  sucA  marriqge,[or  rather ,  shcv^^  or.^figy  of  a  m^rria^e, 

mw  in  fact  had,  J  or  SQlemnizedf  at  the  said^  city  (^Ropifi^  bfitipeenthe 

\  ^i4.partif$f  the  4aid  pretended  manriage  was,  and  is,  absolutely  nuiU, 

and  void,  to  all  intje^ta,  and  purposes  m  law,  whatsoevere"         ,,, 


m^ 
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Milh^LM  *^  ^  ^laticm  of  the  royid  Maniage  Act :  Ia.]^rt  Aii4 
Tenm.^     Bowenuan,  the  wife,  ik  facto,  was  a  loiiatic;  Anifdtfk; 


NoMs  ^^^"™g^  ^^  sought  to  be  avoided,  on  herbohaiCr  iwdj 
>r  by  her  committee.  And  the  ca$e  of  WatBonty^  J^W^i 
mouth  (a  cause  of  nulhty  of  mamage'  by!  reawft^i 
incest)  was^  at  the  promotion  of  a  party  having  ai>^iyi)G 
interest  in  the  husband's  estate^  liable  to  be  defeated.  M^ 
the  event  of  his  marriage  not  being  impeacliedi  y^fii^s 
e/Fect,  during  the  ^//i<.  lives  of  himself  and  his-wi^  4<i 
fiict^,  th^  contracting  parti^«  Now  in  eithie);  of  tJMfW^^ 
siiiits^  I  iepdaJt,,to  hafve  exacted  strict  proof  r^  .the  ^MTn  r 
riage^iirom  the  complainant^  would  have  been^  >^  oi^;:^! 
tqjM€iatthe.9uit:  so  that,  ip  efich  of  those  casie«^  tjti^^ 
xnsdi^s^  i9f  {the(  decree  .is.9iQe<Mmted  for  by  tbespe^iMi 
cyr^ipstances .  of  the  case,  ii  And  the  depref^  cops^i 
q}i/«MtIy^  lift  no^one  of  theofc^  furnishest  a  {H^ed^j^^by^j 
v^llL  ^  Court,  in  my  judgment,  slMHild  l)e  gwcH4 
iii:di|Sposing  of  the  preset  ca^.  .     .:    :  i  / 1  ^>fio 

The  Court  has  been  prayed,  indeed,  tore^cw^fJ^^ 
conclusion  ,of  the  i  cauBe  foor  the  purpose  of*  i^eg^^^l 
additional  pleadings  and  proofs  as  to  thip  awerte4  ^^^ , 
of  mArriage-4n  support  of  which  prayc^i  it  l^a^ji^ec^t 
told,  that  the  complainant  is  a  young. pi^i^^  ffpy^s-^QiT. 
lately,  in  his  clerkship  to  his  brother,  an  attorney,  and 
one  whose  means  are,  probably,  small.     But  the  plain- 
tiff  is  not  one  for  whose  relief  an  Ecclesiastical  Court  is 
bound  to  go  out  of  its  way,  as  it  appears  to  me,  upon 
several  considerations.      For  instance,  in  cases  of  a 
similar  description,  an  allegation  has  coiTiiTioitfy  appeared 

The  sentences  in  Fust  and  Bowerman,  [Arches,  Delegates,  1789.]  and 
Watson  V.  Faremouth  [Arches  1811]  were  in  a  similar  form,  mutatis 
fHutandis,  and  for  similar  reasons.  For  the  last  of  these  cases,  See  ! 
Phillimorc,  p.  355,  357. 


CONBIStOMfY    0015119*  OI^1IU>CalS»T£R. 


iffitliA^  lAel,  thW  the  compbinetot  hte  wHhdrtWtt  f^ 
all'iikrther  cohabitation  with  the  defenda&t,  froiM  tb^    Tefm^ 
dtafe  Wheh  he  discovered  the  alleged  invalldity-ctf^hil^^    ^ISS^ 
m^d^iige.'    Thd^ fSot  may  have  been  so  in' the  pUBS^iO^       ^-    ^^ 
ih^tttMf^V  but  tiKe^^is^ifia  prodf  to  that  effect,  norlevetf^ 
abyptea^>MAgatA;if  no  impediment  to  the^ 
iiMi^rtll^e' tt^tb^  the  defendant  was  kiK^     orsoppot^y^ 
ai  ^thk  tttnt,  to  have  existedi  why  Was  their  marriagfe  td^ 
bfe  eelfebrated  in  Scotlarid?-   The  parties  w6re  boA^  / 

;7tt^  ;  aiidj  that  thid^laintHT^  ptri^  to  that  tim^,  <h^\. 

ihtMdtf 6ed  the  de&ndaiit  to  liis^  moth^  and  b^^ 

idiiiMaided  "Wife,  h  in  evidence  In  thieie&nsef'StftfaJat'clitt'i 
m^ve,a^  of  concealment  in  Md^narteV^  cati  b^^fn^a<^^ 
b^  i^ti^gei^ed.  ''  Upbn'the  whole,  shotild  I  dir  k  tSfti^ 
ing^  to  pronounce  a '  declaratcMy  ^htkncep^t^tV^^Siff^ 
isti^redaiii^  ^tyta  the' proofs  befe^  'me^ithe'pi^Lrtyi^i!^ 
s^'b^abie;  Mamely,  o^' alppeal/^ther  to  ktii^df  1l&^ 
case  by  pleading,  and  provingnew^cf^;  'if  he^ihfilll^i 
sd^teltoa,  or  to  ifetaiA  a  ii^sioinof  h/<itiMitf  be^^ife- 
f^^Oh'  the  pfesefH]  evidence-4Mrt  frobi  Jthe  nfesnlt^^ 
t&M-^fetrce,  i^el  myself  csalM  tipbii  to<p^onot^^^>  , 
tSM  t^  t^laiintHf  hasifdled  in  proi!)€  of  his^  libel  ^  ^  aasd^t^o 
/fl*mii4^t!te  d(6fehdttttt. '  ^^^^    '  fol 
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1826. 
Hilary 

HILARY  TERM, 

1st  Session. 

IN  THE  ARCHES  COURT  OF  CANTERBURY. 


Bruce  t;«  Burke. 


Itt  SessKMi. 

(On  Mptum.) 
Court. 

tr-^  .WHEREp«bUcUonofU.eevideace«ieniaa:«;2e 
piayed  jpubii-  has  been  prayed  by  one  of  two  litigant  parties^  H^  mere 
stopped  assertion  of  an  allegation  by  the  other  is  not  sufficje^t, 
^^01^  k  P^  ^f  t/o  re-open  the  term  probatory  to  that  one  j  no 
toprod^^  such  asserted  alle^^on  being  filed  by,  a^d^  coni^- 
fi«rtiier  wh-  quently,  no  new  terpi  probatory  being  assi^ed  to,  tlie 
Ilk  plea,  as  a  Other  litigant.  A  party  therefore  who  has  cmce  prayai 
coune-thalt  publication,  though  stopped  by  an  assorted  allegation, 
St  sTCcid  ^®  ^^t  ^'  liberty  to  produce  and  exanune  a  further 
^wind  laid,  witucss,  or  further  witnesses,  upon  his  libel  or  alleg^- 
of  the  Court-  tiou,  as  matter  of  course — that  is,  not  without  special 

in  the  event  ^    •  ■  <     ■  ^  i 

of  sochasser-  grouud  laid,  and  by  leave  of  the  Court — in  the  e^yent 
not  bei^^w>  ^^  such  asscited  allegation  not  being  actually  filed^^ 

tually  filed.  *  

In  the  particular  case — a  cause  of  nullity  of  marri^ 
by  reason  of  a  former  marriage— there  being  no  affidavit 
in  support  of  the  prayer,  to  examine  a  fresh  witness  on 
the  part  of  the  defendant,  who  had  formerly  ,pray64 
publication,— (which  publication,  however,  \yas  stopped 
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by  an  asserted  further  allegation  on  the  part  of  the  1^* 
plaintiff;  she  the  plaintiff,  now  declaring  that  she  gave  ^^ 
no  further  allegation  and  praying,  in  her  turn,  publica- 
tion of  the  whole  ^dence  in  the  cause)  the  Court 
refused  leave  to  produce  and  examine  the  proposed 
witness  on  behalf  of  the  defendant,  and  ordered  publi- 
cation to  pass. 


BuRGOYNE  V.  Free.  Ist  Session. 

(On  Protest.) 
This  was  a  cause  of  office,  (a)  promoted  by  Monta- "  Lettenof 
gue  Burgoyhe  Esq.,  against  the  Rev.  Edward  Drax  a  bishop's 
Ftee  D.  D.,  rector  of  the  parish  of  Sutton,  in  the  county  go,  in  aw 
of  Bedford,  and  archdeaconry,   and  commis^aryship,  ^®^JI?^ 
of  Bedford.    The  citation  issued  under,  and  in  virtue  ?^"7t^^ 

18,  not  to  tno 

6i,  request  made  to  the  dean  of  the  arches,  by  *'the  <i»«e«™>)«* 

M  "^  to  the  metioi- 

worshipful  Richard  Smith,  A.  M.,  eofhmssary  of  thepoiiticai>   ^ 
Hon.  and  Right  Rev.  Father  in  Crod,  George,  by  divine  court  of .  > 
jpehnission.  Lord  Bishop  of  Lincoln,  in,  and  throughout,  ^"^^'^ 
tlie  whole  archdeaconry  of  Bedford,  in  the  diocese  of 
Lincoln,  laWfuUy  constituted.'* 

An  appearance  was  given  for  the  party  citied,  under     - 
prdtest:  and 

It  was  contended  an  his  behalf,  that  the  letters  of  request 

signed  in  this  cause,  lay,  properly ^  not  to  the  Court 

df  Arches,  but  to  the  diocesan  Court  at  Lincoln'-^o 

'  that 'ft  citation  issued  in  virtue  t)f  such  letters  of  request, 

•  -was  not  compulsory  on  the  party  dted-^r  the  foIlowitKg 

'reasons.-  ^  •^-  "■'  ■'•  '^-!   ■••*-^ 

*'  (iO  For  offences  of  What  descriptioii;  s^  £W  WW  cai^.  '  *  "  ' " ''  ' 


I 
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1825*.         Letters  of  request,  crdinarify,  lie  where  die  appeal 
7^^     lieis,  and  for  this  reason.  The  judge  who  signs  them  by 


so  doing,  waiving  or  remitting  his  own  Court,  (which  » 
V.        all  that  he  can  do)  the  jurisdiction  which,  generally 
speaking,  at  once  alone  attaches,  is  that  of  tbe'  appdHatte 
Court.    Thus  from  all  peculiaris,  [  t.  e.  places  exempt 
from  episcopal  jurisdiction]  both  appeals,  andlettemof 
request,  lie,  at  once,  to  this,  die  metropoUtical  Court : 
for  it  is  the  jurisdiction  of  this  i^ilrt  that,  at  onee,  alom 
attaches  in  those  casein.    For  instance ;  where  an  ardn 
deiacon,  who  has  a  pecialiw,  wadves,  or  retnits>  his 
Court,  there  is  no  other  Court  which  can  take  cogniaancq 
of  the  cause  than  this,  the  CouM  of  Arches ;  to  ipriiich, 
accordingly  (being  aiso  the  appellate  Court)  letters  of 
request   undoubtedly   lie.      Sb,  agiain,  fromiCodrts 
which  are  tiot  peculiars,  but  subject  to  ^  the  diooesaif; 
tetteirs  of  request,  genersdly  speaking,  go  in*  the  same 
Cdiirse  with  appeals,  for  the  same  reason;.    Thus  whfere 
an  archdeacon,  who  has  no  pecuUar,  warrd»,  or  remits 
his  Court,  the  jurisdiction  that  immediately  attaches, 
istiiat  of  the  diocesan  Court ;  to  which  Court,  accord- 
ingly, letters  of  request  lie  (being  here  also;  agcLin,  the 
appellate  Conr^  repeatedly  so  decided.  In  short,  whera 
the  inferior  ordinary  waives,  or  remits;  Iqb-  CJourt^  the 
appellate  Court,  generally  speaking;  is  oAwe^ibompelent 
to  take  cognizance  of  the  cause  :  and  this  it  is  which 
hais  given  rise  to  the  notion— a  notion  gent^rally  speaking, 
perfectly  correct— that  letters  of  request  go  in  thesattie 
course  with  appeals ;  or,  in  other  words,  that  the  infe- 
rior ordinary  must  make  request,  or  instance,  of  juris- 
diction to  that  judge,  into  whose  Court  the  cause  mw|t 
have  been  iappealed,  had  he  hhnself  proceeded  in^iitj 
in  the  first  instatic^> 


i>   •  ■■/' 
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^   But  if  letters  «f  request  firom  a  commissary  lie;  to  I825w 

the  diocesan,  and  not  to  the  Court  of  Arches,  jn  this  ^J^ 

instance,  it  should  seem,  that  they  lie  in  a  Afferent  ^rsrv^ 
oQlirse  firom  the  appeal.  For  by  the  statute  of  appeals^        u. 

24  Hen^  VIII;  c,  12,  the  appeal  from  a  bishop's  compm^  ^*^ 

• 

mift  it  should  aeemf  lies  to  the  metropolitan*  But  what 
then  ?  Where  is  the  authority  for  saying  that  letters 
of  f  equest  ntust^  umversfMyy  and  under  aU  circumstanqeif s 
Ue,  wh^e  the  appeal.lies.  n  >No  authority  whatevei^.c^ 
hi^  cited  for  .that  positiop, »  On  the  contrary,  li^  .i^ 
obvious,  from  the  following  qoivsiderations,  that,  JB  tjtijfi 
particular  (thfe  prf33enjt)Jp9tence,,  though  thei  apgpie^ 
f»t7y  lie  to  one  Court,  the  letters  oC.req^e^t  nmt  X\p  t|p 
itoother,  '  :r    •..•  .vi^u^-y-u 

r.fBy'  the:  canoa  law,  beyond  all  dqubt  .or  ^ .qi^s^tjoni* 
the  appeal  irom  ac(vmtw£^ary  :lies,tO;the  dipce^i^o^.^^ 
not  to  thOi  JToetropoUtaA.  /  Thift  .may  be^prpy^^^li^y 
aihbstof  iAutboritie^.  Mamnta*,  fw.4p?t3njQe,  jrfi^j^r 
ftbating  ^'qtiodasmtentiavicariiseuwb^fij^t^^^ 
^*<admbstitmaten^  puf^  episccpumf  ^Tqiu^Jitid^m^  trifftm^ 
*'\&Bd  afpeUatwn  ad  ^uperitn^em  subftitucntis,7.  ipun^di^jl^Iy 
adds,  that  thi$  rulie  only  applies,  in  the  case  of  ]a  yic(ir 
general,  ^fquiaUle  dkitur  habere  onUnariam  Jurisdiction^ 
*f(^u(mha^t^pscopus.  Seciis,  sicsset  aliquis  deputatus  vied* 
Yi)riiMj;m^ictdariSf  in  un(f  causa  tantum^vel  in  ujta  locpj^rffr 
S\.cuiUia^i'diecesi$  quidiciturvicariwforaneusseu  rurfiiis,'' 
(the;preqise  definiticm.of  a  modern  commissary)  ,'\guia 
^^itmic  dicitur  isxEvicarius  habere  deleg/itamjurisdic(i(^9f;pfjj 
'*M  ab  eo potest  appellari  ad  episcopum,vel  ad aliumstibstitu- 
'iieutem,  seu  ad  vicarium  generahn.'-  {d)po  Lyn^woo^^ 
speaking  of  official  i?r^iiw^„  s^ys;  ,i«ip%ia^^ff^/^^ 
iSihe  :''i  qui  hub^^ifdmm'^tmm^wtl^ 

(a)  Spec.  Aur.  vi.  ii.  381.     See  also  iii.  v.  14^J^';  .j?  ^^  j^j  ^^ijl  .^ 
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1825.     whence  (a)  he  add&^  '*  A  toB  cfffeiaS  mn  tij^pOai^  ai 
^^    ^f  ipsum  is^9C(fpum  9ei  nd  €um  ad  quern  ^^ 

'*  episcopo^Hib  afficia&  verefiramo*'  [ttet  m;  fiom  %  cofifr- 
missarjr]  ^*  adipgum  episcopmn  appeUatur(h).  And;  Bel 
to  multiply  iMtances,  tiiese  doctrines  a^^adoffted; 
nearly  in  the  same  words,  by  Aylyffe,  ill  hk  9wtetgmi 
p.  166.  »  . 

'  It  perhaps  may  be  eoncedcidj  on  these  uthtliDritieki 
that,  by  the  canott  law,  the  apptat'bom  a  comntissary 
lies  to  the  bkktjp.  The  statute  «f  af^peahr,  himeHsr, 
24,  Hen.  VlIL  g.  I2,^etmt»^,^  that  ttfi^^^^pMf'f^ 
a  eomnnssary  lie6  to  thef  wiMriopdttbM.  ^  Hill?  expHMliM 
''  seem  to  say*^  is  adopted,  ftmn  Gibson,  (br  theiblUMn^ 
reason.  The  statute  of  appeafal;^  as  clearly  appeiM, 
both  from  -thu  preamble,  and  the  pur^ew^  of  ^  that 
statute^  was  i»mply  meant  to  prerent  appends  to  theSefe' 
of  Rome,  4mt'o(  the  realm,  and  not,  at  all,  to  alteiP  ihfif 
course  of  appeals  ^Uthin  the  irealm. '  And '  by  the  w6td^ 
**  commUsary,'*  m^  tiiat  statute,  mo«t '  probably^  *  "Wttlr 
meant,  and  iBtended,-  the  bishop^s  ^hanheO^,  X3ft  chitf 
commissary  (c)^  (often  styled  his  commisHaHf, '  sim^y,' 

(<i)  That  is — "  ne  ab  eodem  ad  9mp$um  ^pp$UatiapfdArpo$Hf^^tilfhr^ 
atwr*' — as  the  bishop  and  chancellor  have  both  but  ime  t^u^^iktor^^  ^S^i 
lan^age  of  the  canon  law,  "  faciunt  idem  consistorium**  It  i^  mani- 
fest that  no  ^ch  absurdity  resulted  from  an  appeal  lying'  jfrom  the 
bishop^  commissary  to  himself  or  his  cfaancellar,  irfuck  Is  tb^  mmt 
thJaag — and  by  the  canon  law,  most  ttngmeBtionaMy ,  the  jypeal.  jdid 
so  lie. 

<&)  LymdL  Oxf.  edit.  p.  p.  80  and  105. 
^  (c)  The  term  **  chancellor**  not  occurring  in  the  statute  at  «11— so 
that,  if  by  the  tenn  ^  commissary''  was  not  meant  his  **  chanceUor," 
the  statute  is  silent  as  to  where  the  appeal  from  the  bishop's  **dbte- 
celhr*'  lies,  altogether.  The  words  of  the  sli^te  are^  ^  frmaa  a  hUHd^- 
''  or  his  commisiaqr»  to  the    archbiskop^'^-^And  this,  says  /^GibsMi, 
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m  acts.aiid  itiEtraments^  tt  that  time);  and  not  a  com-  1B25. 
missary  m  partibw^  such  as  the  commissary  of  Bedford,  Term! 
who  signed  these  letters  of  request.  But  be  that  as  it 
may-^-admit  that  by  practice,  and  on  the  authority  of 
tlte  case. of  Cart  V.  Marsh,  {Strange,  1080]  thee^peai, 
even  from  ^Mck  a  commissary,  lies  to  the  Court  of 
Arches^  and  not  to  die  diocesan  Court,  what  is  that  to 
klter$  (^  requests  There  is  not  only  no  authority,  ad 
2t|ready  said,  for  ^e  position  that'  letters  of  request 
piftH  lie  where  the  appeal,  lies;  but  thecontrary  is  even 
plainly  directed,  in  this  instimoe,  by  the  ''  Bil]  oft  Ci* 
tations,"  23Hen.  VIIl.c.  9*  for  the  "  Bill  of  Citations,'^ 
after  ;providing  that  none  shall  be  <^ited  out  of  their  dio>' 
ceses,  under  great  pains  and  penalties,  but  in  particolw 
q^^fos,  (one  .of  such  cases  [see  the  fifth  reservation] 
b^g,,{  in  case  of  letters  of  request,)  adds,  *^  that  such 
k^r&of  request  shs^l  sti^  be  governed  by  the  comM 
l^ff^uy  Consequently^  if,  by  the  canon  law,  that  is, 
before, .  atKl'  independent  of,  the  statute  of  appeals, 
s^peals  lay  firom  the  commissary  Court,  to  the  diocesan 
Cpvut»  and  not  to  the  metropoliticfal  Court,  letters  of 
request  still  lie  to  the  diocesan,  and  not  to  the  metro* 
pi)liticai  Court ;  for  the  statute  of  appeals,  at  least,  has 
ihkdk  no  akefafion  in  the  law,  as  to  letters  of  request. 
^%n&  tnis  course  of  making  request j,  is  preipisely  con- 

[iStA.  108&]  ooimnenting  upon  these  very  words,  for  the  reMon  giTen 
io'ttie  cmoQ  klw,  namely,  lest  (having  both  but  one  auditoty)  the  appeal 
might  seem  to  be  made  from  th^  same  person  to  the  same  person,  it  it 
lay  to  the  bishop.  Gibson,  plainly,  then  by  this  word  '<  commisstury'^in 
tbe^  statute  understood  the  Ijishop's  '^chancellor":  for  though  a  bishop's 
(ihMibellor,'or  c^^m/*  commissary,  has  '*  idem  cansistorium  ctim  epieeepd 
<f  .deputcmtei'  his  commissary  in  pariibus,  as  already  shewn,  fM  Mt-^ 
80,. that  if  the  word  ^'  commissar/'  in  the  statute  is  imderslabd  "of  a 
cenmiiiary  m  p(»r4ibu8\^^  Gibson^s  Temcm  is  usapplieaUe  stlOgetlftff i    ■ 
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I8^i>.     sonant  to  the  general  prineiples  of  the  dmon  !a^,  for 
Term,     this  further  reason.    The  bishop's  Ttcar-geherai,  or 


_^  chancellor^  which  is  the  same  things  is  an  ordinary.  The 
V.  bisdiop^s  commissary  is  not  an  ordinarjfy  bat  a  Mere  ode- 
gated  judge  {a),  who  is  bomid,  by  the  canon  law,  to  Itee)) 
Mrictly  within  the  terms  of  his  commission,  wUcii  is 
*^ drkH juris ct extraordimnruBJurisdkt^^  nequetittaA 
^* potest  ultra  quod  strict^  campr^Misum  in  rescripto.--4hiC'' 
**  quidigitur  in  rescripto  non  est  evpressum,  pro  omissd  fuAt- 
*'  tur^  (b).  Here  the  commissary's  pate^^y  by  tJie'iwiiy, 
giving  him  no  power  to  ^gn  lettJeiis  of  request,  it  nuiy 

'-  be  qtiestionable,  at  least  lipoti  principle,  whethdi^  ft  bfe 
ebmpetent  to  him,  by  the  canon  law,  to  make  rec][ued'k 
at  all.  But  if  it  be,  he  must  make  it  tx>  the  dioednoi. 
Vof  being,  assdiieady  shewn,  a  dd^ated  judg«;  }oX\ 
bound,  by  the  cimon  law,  ad  such ,  if  for  no  other  teasoii, 
to  make  ine^fieff  to  him  onl^  who  deputed  lum.-'Tbb 
eanon  law  is  egress  to  this.  Thud  ilfcirff,  fer'ftf- 
(ittoce,  [Praxis  p.  40].  ^ Judex  delegatus  smp^^Mf^ 
**  debet  qu€erere{c)^  a  quo  del^atus  crt*^-^  pd«51fiiori 're- 
ipeated  in  nearly  every  pihictieal  book  of  aHithMrity; '^ 

^  one  that  admits  of  no  question.  ; .       -  i* 

(a)  Vicarius,  generalis  dicitur  ordinariHS — secus  vicarius  speciaUs 
'  dtitus  in  una  terra  duBcesiSy  vet  in  certd  parte  tausdHad'  tdntiim^ '  quia 
'ilk  est  delegdtus,  non  ordinarius,  judex :  Maranta  it.  v.  14. 

Officiates  principales  vices  episcopantm  generaliter  ten^,  ti  idio 
ordinarii  sfunt  censendi :  sectis  tamen  testimo  in  officidUbui  Jbraneis, 
etiam  episcoporum :  hi  tantum  delegati  jndices.  Lynd.  p.  80.  fttk, 
he  says,  does  it  make  any  difference  in  this  respect  that  they  are  dele- 
gated **  ad  universitatem  causarumif*  so  long  as  they  are  restricted  to  a 
certain  part,  only,  of  the  diocese.  And  see  to  the  same  eCfect,  AyfiSe. 
Par.  p.  165. 

{b)  Gail  Praxis.  68. 

(c)  That  is—ad  eum  rejhrre  CAM^m— Or,  to  mdke  req^st  to  him. 
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;^  IiVJshortr  the  true  pnuciple,  (the.  oply  .prinqiple  of     W5. 
jifiiti^^  f^pUcation)  as  to  letters  of  request,  is,  th^t     fe^^ 
hp  }^dge  whp  signs  them,  by  so  doing,  merely  waiyes,   S^\c^ 
}r^ep[iits  Jtiis^  Qwn  court :  it  being  constantly  added  to    ._v. 
J|l|^  jt^at/^  he-hath  no  power  to  give,  or  appoixU:,  a 
ffi9^'']\  Consequently,  there  being  stilly  within  the 
j|^jei3e»  9^  superior  Court,  competent  to  take  cognizance 
)^^e  q^jU8e,;bjB  it  what  it  may,  after  and  notwithstauid- 
|^,f ^guest ^qadeby  a cotniiussary,  a  compulsory  citing 
)i^pf  jl^e.^ioc^e^eby  th^q^n^etcopolitica^  judge,  merely, 
.g^f.virtu^^  5>f  s^ch  i^quQSt  to,  bjm  addressed   (rightly 
ff  Jf  Wflgly)/  Ay  *  C4»»mvss?qry,.  is  against  tjie  "  BiJl^of 
^l^^nsT,  aijid  radiQfJfly  faulty :  it  not  being^^peu  jtaihe 
fjgfpmiwarji  1^ .  his;;  j^er^  s^  totpaas  over  )us 

^ic|9(3san,(a)p  ^^  to  send  4^p  th^.si^bject,  agnin^  Ms 
^rp^of,  his  own.  dipcpsei,.  to  the  mQtropii4itH?al 
{jhrurt^^jthejj^k  ia^t?inc^^  Tl?^  V fiitf  of  Ci^tM)n8i " 
i^5LS,^riJftgyea^;qbject,.theeas^o^^  mhj^  knjivio 
^a^CAi)^^— tpi.^yi^  hiipi  ^;s:pense,  and,  icharges,  ,andto 
pfrf^,\ii^,,^,doui^  appcfil^ :;  The  pbjept.of  ,tihe*«|Ltatute 
^)^^^^ju^9^y  exipQunded :  ,and  jliie  swbjeot  hfis 
iJso  been,  judicialli/,  saicito  be  entitled  ;ta  thf^!  most 
favourable  interpretation  of  that  statute  (i).     But  the 

j^£a)J,i^  pppjK;i(0i^Q^,thi8,4w  of  Hodges  v.  Hodges  [Arches,  1581] 
nras  cited,  iprwbicti  tj^el^tten  of  request,  signed  by  Dr,  Heslop^  as  con^t^- 
SBJH/^'',  (A?  .^''^Affc«<JOJ»ry  tj/*  Buckingham,  were  counter-signed  bf^  Dr. 
f^fr^  ^xohani^llor  of  the  diocese.  But  the  Court  held  that  .this 
x}^t  hi^/fe  bo^  done,  in  that  instance,  ex  majori  cautela^  and  4i4  ^9^ 
ipj^if  to  beactMally  nec£«&ary. .  ..? 

^^(4)  See  Jones  u-  Jonea,  Hob,  185,  It  is  there,  top,  expressly.  ,«aid, 
^^^  9t  coiqfnjsaajj:  cannot  .r$/f^:  f^  cau^  Uy  the  archbishop^  hut  pnly .  (o 
bis  diocesan.  This  long  after  the  statute  of  appeals.  And  of , all,  the 
irommon  law  reporters,  Lord  Ch.  J.  Hobart  seenvi  to  h^v^ibeei;tit)ie  one 
b^acqvaijftfi.d  ^tJ^.e<^l^?^astix;^,pi;oc^jSing8^ .  ,  , :. .  r  ' 

2d 
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1825.      sole  interpretation  of  the  statute  which  can  avail  to 

WW  «  y  A 

T^^     defeait  this  protest,  must  be  an  ur^avourabk  one  :  and 
^•^v*^^    to  the  prejudice  of  the  subject  in  both  those  particih 

BubGOYKE     ,  1.11  i»i  ^ 

V.        lars,  as  to  which  the  **  purpiose  of  the  statute  was  to 

• 

"  provide  for  his  ease"  (a).    Admit,  however,  that  a 
commissary  may  sign  letters  of  request  to  the  metro- 
politan, especially  at  the  instance  of  a  promovent,  ante 
litem  (b)y  for  this  reason,  that  the  prbmovent  mighthave 
cited  the  party  into  the  diocesan*  Court,  at  once,  with-' 
out  any  letters  of  request  from  the  commissary,  wti6re, 
as  admitted  in  this  case,  the  chancellor  hak  a  condurirni 
jurisdiction  with  the  commissary  in  places  witliih'  iHe 
coMimissary's  more  immediate  jurisdiction.  Admit  that 
thif  may  lay  even  a  good  foundation  for  the  commis- 
ssiry's  signing  letters  of  request  to  the  mdrcfpoGtAn.  -But 
the  questipn  still  occurs,  what  is  the  true  effect  of  a 
citation  issued  by  the  metropolitical  Court,  in  yirtiie  of^ 
such  letters  of  request  ?»    It  should  seem  clearly  to  m  ^ 
only  this.    It  may,  very  possibly,  be  sufficient  £0  foun^"' 
the  jurisdiction  of  the  metropolitical  Court,  if  me  paixy  ' 
apjpears,  and  stubmits.     On  this  very  siune  priiiciple  \t 
is  that  an  appeal  may  be  good,  *'  oniisso  nieditf^    iCinis  ^ 
Maranta,  after  laying  down  that  appeals  must  be  m^m 
"  gradatim,'^  and  that  "  appellatio  noh  vakt,  omisso  mediQ^'' 


Hi 


,    III-, 


(a)  Jone's  case,  k6.  «^.  ,      I  ..     ;  ,,,^  .,.j^ 

(6)  For  it  18  to  be  remembered  that,  by  the  canon  law,  reqifeut  or 
instance  of  juriadiction,  may  be  made  by  an  inferior  to  a  superior 
judge,  in  any  part  of  the  cause,  if  he  thitakft  fit;  as  wdlas,  at 'the'' 
instance  of  a  plaintiff  or  promovent,  ant€  litemy  or  befeie  the  iniflltf^'^^ 
ture  of  the  suit*    Thus  Dunnd  [de  lel  per.]  <'  Jud^  referrf  ipfff#    > 
**  causam  quandocumque  sibi  videbitur  expendi^nsryHuiite  liUm^,--^  ^ 
**  tn&dio  litis;  vel  quandocunque*^*    And  Alciat  to.  thie  same  e^G^    1 
[Pram.  p.  141.]  "  Qudties  expMt^  ex  justa  caum  et  necessaria,  jii 
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adds,  that  this  does  not  hold  [non  procedere]  "  quando      l?25. 
^*  jitret  (q}pellatio,  omisso  medio^  et  turn  apponeretur :  tunc      Term: 
**  cnim  procedit.tqjpellatio,  et  valet  processus ,-  quia  videntur  ^^^^"^^^ 
*\  partes  consentire,  et  Jurisdictionem  pm'ogare  (a)''    So,        v. 
here,  if  letters  of  request  are  signed  by  a  commissary 
ta  this .  Court,  and  *^  nm  oppontrmtw^  valet  processus.'' 
But  if  they  are  opposed  **  nan  valet  processus*'— s.  citatioa 
iss^^ed  in  virtue  of  them  is  not  compulsory ;  nor  is  it  com- 
petent to  this  Court  to  enforce  them,  by  putting  the 
party  in  contempt,  for  not  giving  an  absolute  appear- 
ance to  the  citation. 

In  reply  to  this  it  was  contended — that  the  uniform 
course  of  request  had  been  from  a  commissary  to  the 
metropolitan— ^^^^  no  instance  could  be  cited  of  an 
objection  ever  taken  to  this ;  and  that  the  practice,  so 
aaquiei^ced  in,  )iad  become  settled  law ;.  and  was  npt  . 
liable  to  bye  altered  or  defeatejd,  on  the  groimds,  aqd 
for  the|  reasons,, ;now  suggested.  That^  in  fruth  and . 
substance y  tj^e  Court  would  provide  better,,  the  ease,  of  the 
su|)jeGi;,  by  strictly  maintaining  this  practice,  than  by 
sanctioning  qny  abandonment  of  it— the  effect  of  which 
mi^t  be  the^jntrod^uction,  in  many  instances,  of  a  thipd^  \  / 
CoufL  before  tibie;  i^iiiitor  could  arrive  at  a  ^nal  decision 
of  his  cause,  namely,  by  the  Court  of  Delegates — thai 
the  subject  had  an  appeal,  though  his  cause  was  heard,, 
in  the  first  instance,  in  the  Court  of  Arches ;  and  that 
this  i was  sufficient.:  as  the  law  (granting  it  to  have  been 
otherwisCy  at  one  time,  even  JudiciaUy,  expounded)  dis- 
cotmtenanced  dimble  appeals;  deeming  such  double 
appeals  really  inconvenient  to  suitors,  and  not  any 
benefit — finally,  that  suits  of  this  nature  were  more : 
fitly  instituted  in  the  Court  of  Arches,  (where  the 

(a)  Aur.  Spec.  vi.  11,  368,  373. 
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1825.      assistance  of  counsel  was  to  be  had)  than  m  any 

7W»r.     diocesan  Court ;  in  no  one  of  which,  were  the  aid  and 

^"^^■v*^^   advice  of  civilians  (at  least  immediately)  attainable.   And 

BURGOYNB  ^  ^ 

V.  The  Court, 

As  inclining  to  this  view  of  the  subject,  generally^  fer 
the  reasons  stated  above,  over-ruled  the  protest,  and 
ordered  the  defendant  to  appear  absolutely. 


sa- 


BuRGOYNE  V.  Free. 


*  I 
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{On  Admission  i^the  Articles) 
Articles       This  was  a  cause  of  office  promoted  by  Mottti^e 

against  the  *  ^  ^ 

defendant  (a  Burgoync  Esq.  agaiust  the  Rev.  Edwaitl  Dntk  Wee 
continence,  D.  D.,  for  incontinence,  profaneliess,  irre^laHty'hi'*fte 
ofencesV^'  performance  of  divine  offices,  and  other  'oflteiiiiferf,'' of 
®^^^^^  ecclesiastical  cognizance.  .      ^' 

admittedto         Upon  the  ADMISSION  of  the  articles,-^Bn  6b|(^i6tk)n 

proof  (though  ^  "^  •'    . 

no  inconti-  was  taken  for  the  defendant  to  the  admission  of  those 
c^^dl^/*tfi articles,  (the  4  to  the  13th  inclusive)  chto^ig^the 
Wore^e*^  defendant  with  several  acts  of  incontinence  with  djtfer- 
commence-    eut  femalcs.    Thcsc  chargcs  commence,  it  icbs  skiD, 

mentofthe  ^         ^  -<-     ^ 

suit)  notwUh- in  1810— fifteen  ycars  ago— the  last  act  charged;  !i^  in 
statute°^27  the  beginning  of  May,  1823— the  citation  issties*  in  the 
-Hiilihcw  middle  of  October,  1824.  Consequently,  it  fe-iiie6m- 
^afui?ste^  petent  to  the  Court  to  put  the  defendant  on'his  iuiswer 
tute  only  ap- to  such  chargcs,  uudcr  the  statute  27  Geo.  Illi'c.'  44, 

plies  to  suits  ,  i  \ 

against  lay-   which  cxprcssly  providcs,  that ''  no  suit  sh^ll  be  iM^tmght 

men,  for  :       .  .-  ,     ,vf  ,;| 

mere  inconti* 

nence,  in  order  to  the  infliction  of  penance ;  and  not  to  sntu  ai^inift  deiia  for  gmey^ui^itocss 
to  discharge  their  clerical  (unctions,  (such  ceneral  unflti^ess  to  he  inferred  from  this  of  inconti- 
nence, among  other  offences) ;  in  order  to  their  suspension  or  depriyiKkto  '  •  - '   :  i  v '  /  <  i '  V- 
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in  any  Ecclesiastical  Court  for  fornication,  or  inconti-  1825. 
•  nence,  after  the  expiration  of  eight  months  from  the  'p^^ 
time  when  the  offence  shall  have  been  committed." 
Hence  it  was  prayed  that  the  Court  would  reject  the 
articles  in  question^  from  the  4th  to  the  13th,  inclu- 
sive— and  so  dismiss  that  part  of  the  charge,  altogether, 
respecting  the  fornication,  or  incontinence,  objected  to 
the  defendant. 

In  answer  to  this  it  was  argued  on  behalf  of  the  promovent, 
that  the  act  would  appear,  from  its  title — ''  an  act  to 
prevent  frivolous  and  vexatious  sruits," — to  be  inappli- 
cable to  the  present  'proceeding_^<r^  it  could  only  be 
taken  to  apply  to  suits  commenced  against  laymen,  for 
mere  incontinence,   or  fornication:    and  not  to  grave 
HfchargQ9  against  a  qlerk,  of  gen^ral  unfitness  to  discharge 
,  ^  J^rifs  cji^^oal  functions,  fqr  sundry  offences_some  il  such, 
y^fa^^iQ^$  P^^y  other,  being  the  offences  of  fomicatidh  or 
tv,  inppptii^nqe, 

In  reply  to  this^  again^  it  was  contended^  dn  the  de-- 
^f/(pf4f^!sjfiart,  tfmt  the  purview  of  the  act  was  gene- 
^,^Jm]^''  /p .suit  shall  be  brought,  &c,*V and  that  n6  rule 
^jjpf.  ^atei'pr^tmg  statutes  was  better  understood  than 
.,  i^^li^:^ith^  although  the  j^reawzife  (including  the  titk)^ 
^ ^  fa^,  a^i^t  may  be  called  in  to  open  or  explain  the  act; 
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.:    '.ilj, 

I      '  >  .i:  it" 
'  ■  '  ._-  <I  » V. 

.1:.  .;    |-,_, ,  , 
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J  If^l^^tbajt  it.shall  not  be,  to  restrain  the  operation  of  irij"',^.' 

'■  •  (:t<i ' 

I  >  i  ..> .; » 

■    "  -  '•'•!    . 

'•^itoairgue  clerks  protected  from  suits  for  mere  fornication  .i.  =   . 

■I    :{.    •» 


J  jCf^ftQtjflg  Clauses  which  have  general  words  from  thit, 
f^,^l,l9jtitud^  which  the  clauses  expressed  in  such  gene- 
^^j^wQfds,  of  themselves,  and  without  any  sudh  refer- 
^l^ence  (tp  the  preamble  of  the  act,  would  plainly  import — 
[rj^.  the  act,  ,on  the  face  of  it,  implies  no  distinctiopi 
between  clerks  and  laymen,  in  this  particular ;  and  that 
itoairgue  clerks  protected  from  suits  for  mere  fornication 
or  incontinence,  ^ter  ih^ Expiration  of  eight  months,)^ 
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1825.  the  act;  and  yet,  to  be  liable,  at  cany  time^  to  suits  for 
j^^rm.  unfitness  to  discharge  their  clerical  functions,  such 
unfitness  to  be  inferred  from  their  having  been  guiltjr 
of  fornication  or  incontinence,  notmithstanding  the 
act  was  absurd  :  that  if  the  mere  insertion  of  othar 
charges  was  to  render  it  competent  to  the  Court  to 
proceed,  at  any  time,  against  clerks  for  £>nucatioii  or 
incontinence,  the  statute  might  be  so  easily  evaded, 
namely,  by  the  insertion  of  one  or  two  other  oi&nces, 
how  frivolous  or  unfounded  so  ever,  in  the  articles  of 
charge,  as  to  render  it,  in  its  application  to  clerks  at 
least,  altogether  nn^tory— that  the  act,  by  its  very 
title,  respects  vcxatUms,  as  well  as  frwolou&sait&^i  mii 
jthat  suits  of  this  nature,  out  of  time,  against  either 
clerks  or  laymen,  (after  a  lapse  of  five,  .or  ofteo^jOr^  as 
.in  this  case,  of  fifteenyears)  whether  friyolous  otmAf^ft^ 
vexatious,  on  that  ground  only— tA^  in  propqr^on  m 
^  such  offences  are  more  penal  in  clerks,  than  in  <  laymen, 
same  limitation,  in  point  of  time,  as  to  suit$  for  suck 
offenices  is,  perhaps,  more  necessary  in  the  instancetof 
clerks,  than  it  is,  in  that  of  laynaben-i-lasUy>  tfuU  the 
statute  had  constantly  received  the  intqrprestatioiir.  ^frv 
contended  for  in  practice,  to  this  extent  at.  Jeast^;  if^ 
opinions  to  that  effect  had  repeatedly  been  giir^,r  t)!y 
(possibly  every)  counsel  of  (any)  standing  aft  the  bar  (^r); 

(o)  See  too  the  case  of  Schulte*  v.  Hodgson,  ant^  vol.  1.  page  321, 
where  the  incontinence  charged  on  the  defendant,  (a  clerk  in  orders,  like 
this  defendant,  and  proceeded  against  in  a  similar  suit,  in  oraer  to  the 
infliction  of  a  similar  penalty)  was  expressly  pleaded  to  have  bben  cbmi- 
Aiitted  "*  within  eight  calendar  months  fiofA  the  4i&nkftienoemeni  df^ 
suit.*'  In  the  case  of  Schultes  r.  Hodgson,  indeed,  the  articles  we^e 
admitted,  where  the  suit  commenced^  in  the  Consistory  Court  of  Sarum; 
it  only  came  to  this  Court,  the  Court  of  Arches,  by  appeal.     It  waf^npt 
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and  that  no  suit  similar  to  the  present,  under  similar  ^^^^• 
circumstances^  had  been  attempted  to  be  instituted,  in  jfe^ 
±he  long  interval  between  the  passing  of  the  act,  and  the 
j>resent  day.  If  the  Court  had  any  reasonable  doubt ; 
the  defendant  was  said  to  be  clearly  entitled  to  the 
benefit  of  that  doubt,  so  as  to  be  dismissed  from  this 
part  of  the  charge. 
Court. 

Sir  John  Nicholl. 
The  question  raised  by  this  objection  is  a  neW 
question,  and  it  is  one  not  unattended  with  some  doubt 
and  difficulty.  On  the  one  hand,  the  title  of  the  iict, 
•^vfcichmaybe  looked  to  for  its  object,  in  the  case  of 
this,  as  of  other  statutes,  would  seem  to  imply,  thkt  it 
was  for  the  protection  of  individual&i,  (laymfen)  from 
suits  for  fornication,  in  order  to  the  mere  inflictibh  of 
penance,  after  a  limited  time:  and  the  particitlai'  occa- 
^mA  of  the  passing  of  the  act,  which  the  Court  r^^col- 
iectB  to  have  been,  certain  suits  against  laymen  tor 
fornication^  long  after  the  alleged  conirtrission  6f  thfe 
oflfemte,  then  lately  depending  in  an  ecclesiastical 
Cofart  in  the  west  of  Erigland,  and  the  proceedings  in 
which  were  the  subject  of  pretty  general  comment  at 
that  time,  infers  this,  again,  to  have  been  its  true 
abject.  Hence  I  am  strongly  disposed  to  think,  that 
the  legislature,  in  passing  this  act,  had  no  intention  to 
ihterfere,  at  all,  wtth  suits  instituted  for  the  correction 
of  clerks ;  or,  in  other  words,  to  prevent  suits,  like  the 
present,  against  clerks,  in  order  to  their  suspension, or 
deprivation  for  incontinency  among  other  offices,  though 

iheirefore  cited  in  the  argument,  by  way  of**  authority  ;"  but  merely  as 
illustrative  of  the  construction  that  had  been,  generally,  put  u[>on  the 
istiatute.  .' 
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no  actual  incontinence  should  be  chargeable  upon  the 
particular  defendant,  within  eight  months  from  the 
commencement  of  the  suit.     On  the  other  hand,  how- 
ever, the  words  of  the  enacting  clause,  in  themselves, 
and  without  reference  to  the  preamble  of  die  act, 
certainly  are  sufficiently  broad,  as  contended,  to  render 
it  incompetent  to  the  Court  to  entertain  the  prekenl 
smt,  so  far  as  the  charges  of  incontinence  ieu^ebncehied: ' 
Upon  the  whole,  however,  after  the  best  consideration 
that  I  have  been  able  to  give  to  the  subject,  the  statute 
appears  to  me  so  clearly  to  have  been  framed,  itSo  mMfiw 
i.tb  that  for  which  it  is  invoked,  that  I  shall  aiimit  thef 
'^ai^icles  6bjected  to;  leaving  it  to  the  defendant  to 
' J^ppeal,  if  he  thinks  propef,  to  a  tribunal,  of  wMch'' 
judges  of  the  common  law  are  necessarily  a  compbii^tit 
/part;  (a)  or,  if  he  prefers  that  course,  to  appSyfor  a 
pi^ohibition  to  One  of  those  Courts,  whos6  peculiar 
province  it  is  to  construe  acts  of  parliament— toiyonb^' 
ifidiich  is,  of  course,  more  able  than  this  Court  t6  pirt'a'' 
right  interpretation  on  the  statute,  on  which  alobe'  tbe ' 
objectibn  taken  to  these  articles;  avowedly ^  refsts.  (*)   *  -' 

(a)  The  Court  of  Delegates.  .,     ^    I 

(^)  The  defendant,  in  the  following  Easter  Term,  moving  the^  Court 
xX  King's  Bench  for  a  prohibition^  a  rule  was  made  to  shew  caiiscy  why 
the  Court  of  Arches  should  not  5e  prohibited  from  holdhig  sait/  ftsf  ' 
to  the  charges  of  incontinence  objected  in  these   articles.      Upon'^ 
.  *'  cause  shewn;*  the  Court  of  King's  Bench  directed  that  the  plaiotiff 
(the  defendant  in  this  Court)  should  declare  in  prohibition*     And  hen^  . 
at  present,  (»Si^ptember  1825)  the  matter  rests. 
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Hilary, 

Fuller  v.  Lane.  '  "* 

'(On  Appeal  from  the  Comadtmry  of  Surry's  Oiurt^ 
This  waa  a  question  respecting  the  appropriation  of  a  Faculties 

•  1       I  f  ,  ■   \  MippcopriatiBg 

pew  in  a  parish  church  by  faculty ;  m  which  the  law  i>ew»  in  pa- 
respecting  the  appropriation  of  pews  by  faculties  ;  and  to  panit^kr' 
the  principles  by  which  ojxUnaries  should  be  governed  ^^^^l '° 
in  disposing  of  applications  for  the  issue  of  such  facul-  '°'?^' .^i 
ties,  especially  9s. with  reference  to  the  circumstances  rew  iimiia- 
of /A«  timet,  :Were  fully  entered  into ;  and  were  stated  by  vishiy  gi^ied 
the  Court,  at  large,  inits  judgment.  .,       §'S^''* 

Judgment.  .  ii*.m*-.i- 


;  Sir  John  Nicholl.  ,    dusbeiMiB 

.     .  ,  ,     .  '  '  tt>  painculai 

This  IS  a  question  respecting  the  appropriation,,  by  n«w»,  wted, 
faculty,  of  a  certain  pew,  in  the  parisli  church  of  l^ifig- u^^lin 
field,  in  the  diocese  of  Winchester,  and  county  of  Sufry,  ^JH^*^  ^ 
to.  Thomas  Lane,  the  respondent  in  this  Court.    Mj-. '*''*'?»"'»« 
Lane  originally  applied  for  this  faculty  to  the^conjniis-  i>tiini"!e>to 
sary  of  Surry,  within  the  limits  of  whose  jurisdiction  Sge-it  i* 
Lingfield  is  situate.  .Accordingly,  a  citation  issued o,^ii^J,o 
fi-om  the  commissary  of  Surry's  Court,  in  June,  1 821^  P^J^^**j^ 
calling  upon  the  minister,  churchwardens,  and  parish-  ^eir  cowinu- 
ioners,  of  the  said  parish  of  Lingfield  in  special,  and  all.ctease,by 
others  having  or  pretending  to  have  any  right,  title,  or  appii^tioM    " 
interest  in  the  premises,  in  general,  to  appear  and  shew  ^ju^wKh 
cause,  why  a  license  or  faculty  should  not  issue  for  s^t  reserve ; 

•'  •'  and  hy  mSer- 

confirming,  and  appropriating  the  use  of,  the  said  pew,  i&g  none  to 
to  Mr.  Lane  and  his  family,  so  long  as  he  and  they  der  very  pe-" 
should  continue  parishioners  and  inhabitants  of  Ling-  g^ii^l"^™" 
field — with  tlie  usual  intimation. 
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An  appearance  was  given  to  this  citatien,  as  "well  by 
the  minister  and  churchwardens,  as  by  a  Mr.  Kelsey,  a 
parishioner  of  Lingfield,  both  as  opposmg  the 'grant: 
and  two  several  allegations  were  filed,  mmnatfy,  on  ihk 
part  of  both,  but,  really,  on  the  part  of  Kelseyoniy !  it 
being  the  purport  of  those  allegations  to  set  up'^ 
exclusive  right  to  the  pew  tougbt  to  be  tt{^[Hropliated, 
in  Kelsey,  as  appurt^ant  to  la  mansion  in  the  pansfci, 
called  Batnen,  which  he,  KeAseyi  had  then  recently 
purchased^  Inpoinit  of  ftct,  the  minister  atnd  chitifclh 
wardenB  took  no  step  in  the  cause,  during  its  {yemkncy 
m  the  Court  below,  beyond  that  of  a  mera  af^pearaaoci 
to  dvd  citatioii;  amd  which  «tep  they  seem  to  have 
taken  only  as  concaving,  wpiewiiat  erroneoariyilidlsed,' 
that  they  were  bound  to  appear  to  thecitaticm«  Kidi^e^ 
second  allegation,  I  lAould  say,  was  responsive  to^^a  pl^ 
filed,  by  Lane,  tn  answer  to  the  first;  in  which,  nef 
merely  Kelsey 's  amerted  pmscripdve  itg^ '  to  thfr  peW 
was  d^iied,  btit  in  which  the  pew  was  <ikdxstitiA:W 
akeady  appertaining  to  Lane,  in  virtue  of  his  e^xmecltiiill- 
with  the  former  proprietors  of  Batnars^  evito  tholig^h  nc^ 
yocv/fy  should  issue,  as  prayed.  The  quastioKi,  ^f» 
dien,  was  a  question  of  right  between  litfie,  andKitt^ 
sey ;  the  minister  and  churchwardens  neither  ii^teiferi)!^ 
(except  as  already  stated)  nor  being  called  dpcki  ^ 
interfere.  From  the  rejection,  in  part,  of  K^ks^^'s 
second  allegation  by  the  Court  below,  an  appealy  ais/ 
fiiom  a  grievance,  was  prosecuted  to  this  Court ;  ^rtilch 
sustained  the  judgm^rit  of  the  Court  below,  but  retain^ 
the  principal  cause,  at  the  prayer  of  both  parties.  *  Butt 
the  question  here,  in  substance,  is  quite  another  qties^^ 
tion  to  that  which  was  depending  in  the  Court  betow^) 
this  Court  having  disposed,  attonce^^of  ahy  k^l  iitkWi 
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the  pew  set  up  on  either  side,  in  pitmowK^ing  its  judg-  1825. 
meat  upon  the  merits  of  the  appeal.  For  it  cieariy  ^ 
appeared  to  this  Court,  at  the  hearing  of  the  appeal^ 
that,  foir  reasons  presently  to  be  stated,  neither  of  these 
parties  had,  though  both  were  asserting  it,  any  legal 
iright  whatever  to  the  pew  in  dispute.  The  question 
hart  then  became,  and  still  is,  not  any  question  of 
T^U\  it  is  merely  whether  the  Court,  in  the  exercise 
of  li  sound  dJBcretion,  shalU  or  .shaU  not,  proceed  to  ap^ 
pfofuriate  this  pew,  by  its  license  cor  feculty,  tx  gratia,  tq 
th^  respoiudent^  npon  the  grounds  stated  in,  and  pacsu^ 
ant  to  the  tenor  of,  the  Original  citation.  From  the 
instant  of  the  question  assuming  this  shape,  namelyj 
fromi  the  hearing  of  the  appeal,  it  became  1I113  dufty  of 
thp  minister:  and  ^urchwardens,  (Kelsey  witlKkowin^ 
$r<^  thotsuit)  to  )ay  before  the  Couit  the  facts  necessary 
|Q^  guide  its  discretion  upon  sik)h  a  questioct.  fThis  (Siey 
\»y^  doae^tltfougfa  the  medium  of  two  allegatictns ;  (the 
second,  again,  responsive  t6  a  plea  filed  by  Lane,  in 
answer  to  the  first) ;  and  it  now' becomes  the  duty  of  the 
Court  to  state  whether,  upon  a  review  of  all  the  &ct8 
aiid  cirputnstances  brou^t  to  its  notice  in  the  evidence 
tak^li;  upon  thtse  allegations,  this  is,  or  is  not,  9U 
s^^pliostion  on  the  part  of  Mr.  Lane,  proper  to  be 
aix^ededtd. 

,  Jt spears,  then,  by  this  evidence,  that  Mr.  Antony 
Faringdon,  in  the  occupation,  at  that  time,  of  a  house 
and  estate  in  the  parish  of  Lingfield,  called  Batwrs,  of 
NKhiob  he  was  also  the  proprietor,  somewhere  about  tiie 
yell:  1709,  made  certain  presents  to  the  church;  in 
retwn  for  which,  the  parish  conceded  to  him,  and  his 
famity,  the  exclusive  use,  and  possession,  of  a  certain  1 
pew,  in  the  church,  being  the  t^ntical  pew  -which 
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1825.  is  £he  subject  of  the  present  proceeding.  This  is  veri- 
y^^  fied,  in  part,  by  the  following  order  of  vestry,  made  in 
the  year  1 709,  extracted  from  the  parish  books  under 


Fuller 

t.       that  year. 


V-l. 


"  Memorandum— In  the  year  1709,  when  the  parish 
**  church  of  Lingfield,  in  the  county  cff  Surry,  was  new 
'*  beautified,  and  a  great  many  hew  pews  added,  it  was 
^  agreed  between  the  then  church warden^v  parishioli- 
^*  ers,  and  Antony  Faringdon,  Esq.,  fi)i*;  and  in  con- 
^  sideration,  that  the  said  Antony  Faringdon,  Es^., 
'*'  ]^sented  an  altatr  cloth,  and  Mrs.  Elizabeth  Faring- 
^'  don,  wife  of  the  said  Antony  Faringdoft,  pt^setiidd  a 
"silver  salver,  for  the  use  of  the  commuWion ;* -thai, 
''therefore,  the  said  Antony  Faringdmi,  Ei^l,  nhtitM 
^*  have,  and  hold,  foi^  his  6wn  use,  and  the  uiW  of  6is 
"  femily,  a  certain  seat,  or  pew;  adJoMn^' the  'p4l{lit 
■^^  stairs."  '       ^^   ^' 


Batnors  continued  in  the  podsenmn  of  die  Fat*hlg- 
don  family,  from  1709  to  1820;  when 'ii' Mir:  Jiiiifes 

"'  Faringdon,  its  then  proprietor,  and  the  gi^at  grdijditon 
of  Mr.  Antony  Faringdon,  the  first  granite  of  the  jyitvr, 
if  he  may  be  so  called,  sold  the  estate  to  Mr/  Kehieiy. 
Such  was  the  origin  of  Mr.  Kelsey's  supposed ''^laiin. 
Now  to  that  of  Mr.  Lane,  Mr.  James  Farirmgdori;  it 
seems,  has  two  sisters — the  one,  unmarried ;  the  ol^Kfer, 
the  wife  of  Mr.  Lane,  who,  1  should  say,  is  ah  attotii^y, 
in  London.  Up  to  1820,  the  Faringdons  are  admiitUed 
to  have  had  the  exclusive  use  of  the  ptevr;  =iii  WhSch, 

^'fi^m  the  time  of  his  imatriage,  ite  1807-  M r.*  "Lah^r  of 
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(GOurse>  sat  with  hiB  wife,  occasionally >  as  a  visitor  at  1825. 
Batoors;  but,  I  presume,  as  a  visitor  only.  In  ISlfli,  f^^ 
indeed,  some  repairs  w^re  done  to  the  pew,  apparently 
at  the  expense  of  Mr.  Lane:  but  he.  Lane,  at  that  time, 
was  the  actual  mortgagee,  and  was  in  treaty  for  the  ^**- 
purchase,  of  Batnors. 

Upon  the  sale  of  Batnors  to  JCelsiey,  in  1820,  the 
question  as  to  the  (supposed)  ownership  qf  this  pew,  to 
which  I  have  ajready  adverted,  immedii^tely  a^ose. 
K^lsey  claimed  it,  as  aA  appurtenant  to  the  ma^aion; 
obviously,  without  aivy  l^gal  fom^dation^-ta?  ^e  fs^^ts 
stated,  the  order  of  vestry,  &c.,  are  coj^clu^ivie  ^gfunst 
any  ^nexation  of  this  pew  to  Batoors,  by  prescriplipn ; 
.  a  title,  the  only  legal  found^^tion  of  which  is  wmepfmal 
usage.    On   the  other  hand,  l^v,  James  F^pgdbn 
{ ;(pai|itained,  upon  equally  untenable  grounds,  t]bi|^  ^the 
r  ^^  was  still,  absolutely,  and  exclusively^  his— rcl^m- 
tiipgtU  a^  (the  {Immediate  descendant  apd  .repre;9enjW;ive 
of  Mr.  Antony  Faringdon,  the  first  donee;  iqiw^ich 
capacity,  and  not  as  the  mere  owner  of  Batnors,  he 
insisted  that  the  right  had,  all  along,  vested  in  him. 
,J^fiQoxdiugly,,hj^  ]tH>th  claimed  to  occupy^ ^^^pewi  ex* 
^.p|^.aivel{fi  during  his  continuance,  foriabout  nine  mouths, 
j;<^P(  ff\\e  ipdif'\^p  after  leaving  Batnors ;  and,  upon  fina|ly 
^qf^jitt^g  it,  affected  tp  convey,  or  assign,  his  interf^^  in 
,the,p^w  jto  his  brothei^in-law,  Mr.  Lane;  he,  Laiie, 
,  (having  purchased  twelve  or  fifteen  acres  iiji  the  parish, 
, .  uppA  whichihe  had.began  to  build  a^hoi»4MiMfe  thattipie, 
.  )fi[li^ich  has  since,  been  finished,  and  whiph  he  upw  in- 
^l^bits.  Such  wa3  the  origin  of  Mr,  Lane'9 asserted  tJtjle, 
{^  p^sis^ed  in,  (like  that  of  Kelaey,)  up  to  the  l^qajt^^g 
; I Q^ the  appeal :  a^,  also,  indeed,  th^t^  the  pew  .^^,  Ai^, 
I ,  in,  right .  j^  l^ifi  - viJ^, ,  in.  yirtup   of  .her  ^s^^ta^^ 
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1825.     Mr.  Astony  Faringdon,  independent  of  any  con¥eyaiice, 
rlsra?     ^  assignment,   from  his  brother-in-lsiw,  Mr.  James 
Faringdon ;  for  this  also  was  set  up,  in  the  allegation 
filed  on  his  part,,  in  the  commissary  of  Surry's  Court. 
X  need  scarcely  say  that,  upon  thid  shewing.  Lane  had 
no  right  to  the  pew  any  more  than  Kelsey.    The  Jast 
person  who  had  a  vested  right  to  the  pew,  of  am/ 
descrqOkm,  was  Mr:  James  Faringdon:  but  even  t^s 
right  was  a  mere  pofsessorj  rijght ;  wf  sucfa  it  was  Gamble 
to  defeazande  by  the  tftmnzty,  and  by  the  cl^ur^- 
wardens,  aa  offie^rs  of  orctinary,  even  'dilring  his  con- 
tinuance  in  the  parish  r  it  ceased  and  d&terhiihed,  ^pso 
faetbi  upoBrhis  eeasing  to  be'a'pliisbfio'iiei' ;  i^eh'the  pew 
reverted  to^the  parish,  at  large;  ahd  becalm^  as  liable  as  . 
any  other  pew  in  the  church  to  tiie  dis^sal'  of  the  ordi-  ' 
nary,  and  of  the  churchvi^ardeils  again,  ib  tlie'^'t  ijQ- 
stance,  still  as  officers  of  the  ordmaty.    If owcvct,  \Mn 
Lane;  andMn  Kekey;mntuidly;asseHthiBir  right  to  tl^^ 
pew,  from  the  time  of  Mr;  James  Faringddn  diiittih^  'the  , 
parish,  in  January,  1821;  but  without  any  l^icU^  sifkf 
taken,  till  the  month  of -June  in  that  yesbr— 1;*rhen  Mr,    ; 
Lane  «^plies  to  the  f>rdin8lry  (the  comihisdd^  iif  Siurry) 
for  a  faculty,  appropriating  to  him  (or  iuth^f  confirma- 
tory to  his  alleged  title  to)  the  pew  in  question,    iftie  ' 
subsequent  proceedings,  both  in  the  Cdiirt  bielow^  and' 
in  this  Court,  and  the  true  state  of  the  qufeitioii  kere^  , 
have  already  been  stated.     It  only  remains  to  add/  ti&at 
Mr.  Lane  still  insists  that  the  fioLOulty  prayed  shouid 
issue  tv  gratia,  though  he  no  longer  claims  it,  dr  delnto 
Justitugf  aS)  partly  at  least,  in  the  first  instance ;  siili-    . 
mitting,  also,  that  it  mat/  issue,  as  prayed,  without  any  * 
prejudice  to  the  parish.    The  miniiSter  and  chulrch- 
waidensdeny  this;  maintaining,  that 'a  gi^t'of  the' 
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&culty  prayed  (of  the  validity  of.  Mr.  Lane's  preten<*      1825. 
sions  to  which  thay  leave  the  Court  to  dispose)  would     'pj^  x 


be  manifestly  inconvenient— as  with  reference,  this,  to 
the  incr^easing  population  of  Lingfield,  and  even  to  the  v. 
piresent  want  of  accommodation  for  those  who  are  ^' 
authorized,  and  disposed^  to  attend  divine  service  at  its 
parish  church.  Such  have  been  the  sev^cal  proceedings 
up  to  the  present  time..rSuch  are  the  cases  severally 
undetrt^ken  to  b^  made— and  such  is  the  whole  question 
of  ^hich  the  pouiTt  hjas  now^  finally,  to  dispose. 

The  geperal  law,  with  respect  to  pews  and  sittings 
in  c^rches,  is  Uttle>  undei^tood.;  erroneous .  notions  on 
this  ]^ubject  ar^  current,^  at  least,  in  many  parts  of  the 
country,  apd  hs^y e  led  to  much  practical  inconvenience. 
It  is^  necessary  that,  the  Qpwt  should  briefly  tadvert  to 
these  tomes;,  }f^  order  to  dispose^  inte^igibly  to  the 
parties,  of  the  <j^  . 

By  the  .gei^er^  law,  and;  of  common  ni^hi^  all  the 
pews  ini  a  {iarish  •qhurch  ar©  jthe  qonimpn  pn^erty  of » : 
the  paB3h:  they  axe.  for,  the  use,-m  oqmmon^  of  the 
pansmoneis,  w^o  are  aU  entitled  to  be  se^^ted,  otderly, . 
an^  conv^^iei^Ltlyi^  so  as  best  to  provide  for  the  acconih    i 
mooation  of  aU-  .  The  distribution  of  seats  rests  with  >  ^ 

rill  in  r-'       ■■•-' 

the  churchwsyrdens,  as  the  officers,  and  subject  to  the 
control,  of  ,the  ordinary.     Neither  the  minister  nor  the' » 
vestry,  )iaye  any  right  whatever  to  interfere  witb  thb 
churc^liLw^rdl^P^s,  in  seating  and  arranging  the  parishion* 
ers,!  as  often  erroneously  supposed :  at  the  same  tiinie,  (' 
the  advice  of  the  minister,  and  even,  sometimes  the   ^ = 
opinipns  and  wishes  of  th^  vestry,  may  be  fitly  invokedN^  \ 
by  the  cjiurchwaijdens.;.  and  to  a  certain  exteBtt,  may c 
be  reasonably  defprried  tq,  in  this  matter.  ,  The;  general  "j 
duty  of  t^  ,ch]^rch^affiet^Sj  jj^  tp  JK^k  4K?l;thef  genefiib:    - 
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Hilary 
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accommodation  of  the  parish,  consulting  as  far  as  may 
be,  that  of  all  its  inhabitants.  The  parishioners, 
indeed,  have  a  claim  to  be  seated,  according  to  their 
rank  and  station ;  but  the  churchwardens  are  not^  in 
providing  for  this,  to  overlook  the  claims  of  all  the 
parishioners  to  be  seated,  if  sittings  can  be  afforded 
them.  Accordingly,  they  are  bound,  in  particular,  not 
to  accommodate  the  higher  classes,  beyond  their  real 
wants,  to  the  exclusion  of  their  poorer  neighbours; 
who  are  equally  entitled  to  accommodation  with  the 
rest,  though  they  are  not  entitled  to  equal  accommo- 
dation; supposing  the  seats  to  be  not  all  equally 
•convenient. 

Such,  then,  are  the  general  duties  of  churchwardens, 
in  seating  and  arranging  the  '^parishioners  in  their 
several  parish  churches.  But  the  actual  exercise  of 
their  oflSce,  in  this  particular,  is  too  frequently  inter- 
fered with,  by  faculties,  appropriating  certain  pews  to 
certain  individuals,  in  different  forms,  and  with  differ- 
ent  limitations ;  and,  by  the  prescriptive  rights  to  pews 
which  these  faculties  have  been  the  occasion.  Facul- 
ties of  this  description  have,  certainly,  been  granted, 
in  former  times,  with  too  great  facility ;  and,  by  no 
means,  with  due  consideration,  and  foresight.  The 
appropriation  has,  sometimes,  been,  to  a  man  and  his 
family,  ''  so  long  as  they  contmue  inhabitants  of  a  certain 
*'  house  in  the  parish.''  The  more  modem  form  is,  to  a 
man  and  his  family,  **  so  Imig  as  thof  continue  inhabitants 
''  of  the  parish,''  generally.  The  first  of  these  is, 
perhaps,  the  least  exceptionable  form.  It  is  unlikely 
that  a  family  continuing  in  the  occupation  of  the  same 
house  in  the  parish,  shall  be  in  circumstances  to  render 
its  occupation  of  the  same  pew  in  the  church,  very 
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objectionable.  The  objection  which  applies  to  the  1825. 
other  class  of  faculties  is,  that  they  often  entitle  Tet^. 
parishioners  to  the  exclusive  occupancy  of  pews,  of 
which  they,  themselves,  are  no  longer  in  circumstances 
to  be  mUable  occupants  at  all,  whatever  their  ancestors 
might  had  been.  A  third  sort  of  faculty,  not  uniisual 
after  churches  had  been  new  pewed,  either  wholly  or 
in  part,  appears  to  have  been,  a  faculty  for  the  appro- 
priation  of  certain  pews  to  certain  messuages,  or  farm 
houses;  the  probable  origin  (the  faculties  themselves 
being  lost)  of  most  of  those  prescriptive  rights  to  par- 
ticular pews,  recognized,  as  such,  at  common  law — the 
parties  claiming  which  must  shew  the  annexation  of 
the  pews  to  the  messuages,  time  oiU  of  mind;  and  the 
reparation,  from  time  to  time,  of  the  particular  pews, 
by  the  tenants  of  such  houses  or  messuages,  in  order 
to  make  out  their  prescriptive  titles.  Some  instances 
there  are,  too,  of  faculties  at  large;  that  is,  appro- 
priating pews  to  persons,  and  their  families,  without 
any  condition  annexed  of  residence  in  the  parish.  *  But 
isnich  faculties  are,  so  far  at  least,  merely  void,  that  no 
faculty  is  deemed,  either  here,  or  at  common  law,  good, 
to  the  extent  of  Entitling  any  person  who  is  a  noh- 
(>arishioner  to  a  ^ea^  even,  in  the  bodi/  of  the  church. 
As  to  an  aisle,  or  chancel,  that,  indeed,  maif  belong  to 
a  non-parishioner ;  for  the  case  of  an  aisle,  or  chancel, 
depends  upon,  and  is  governed  by,  other  considerations. 
But  whenever  the  occupant  of  a  pew  in  the  body  of  the 
church  ceases  to  be  a  parishioner,  his  right  to  the  pew, 
ho\Woever  founded,  and  how  valid  soever'  during  his 
continuance  in,  the  parish,  at  once  ceases,'  and  deter- 
mines; though  the  contrary  is  very  often  supposed; 
as,  for  instance,  that  he  may  sell,  oi  assign  it,  or  let  it 
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1 825.     to  rent,  as  part  and  parcel  of  his  property  in  the  parish. 

Term.  So»  &g^^>  ^^  pews  annexed  by  prescription  to  certain 
messuages,  it  is  often,  erroneously,  conceived  that  the 
V.  right  to  the  pew  may  be  severed  from  the  occupancy  of 
the  messuage :  it  is  no  such  thing ;  it  cannot  be  severed : 
it  passes  with  the  messuage ;  the  tenant  of  which,  for 
the  time  being,  has  also  dejw^,  for  the  time  beings  the 
••prescriptive  right  to  the  pew.  The  result,  upon  the 
whole,  however,  of  these  faculties,  is,  that  in  many 
churches,  the  parishioners  at  large  are  deprived,  in  a 
great  degree,  of  suitable  accommodation,  by  means  of 
exclusive  rights  to  pews,  either  actually  vested  in  par- 
ticular families,  by  Acuity,  or  prescription,  or,  at  least, 
and  which  is  the  same  thing  as  to  any  practical  resuk, 
suppqsed  to  be  so  vested.  I  add  this  last,  because,  in 
very  many  instances,  these  exclusive  rights  are  merely 
suppositious ;  and  would  turn  out,  upon  investigation, 
to  be  no  rights  at  all.  In  this  very  case,  for  instance, 
there  are  two  claims,  as  of  right,  set  up  to  this  identical 
pew,  neither  of  which,  it  now  seems,  is  legally  valid ; 
I  mean  Kelsey's  B:&seried  prescriptive  right,  and  that  of 
Mr.  Lane,  derived  through  the  Faringdons ;  whose 
right  itself  was  a  mere  possessory  right,  that  actually 
ceased  and  determined  upon  Mr.  James  Faringdon 
ceasing  to  be  a  parishioner,  in  1821. 

With  this  erperiaice  of  the  mischief  that  has  resulted 
from  a  too  lavish  grant  of  the$e  faculties  in  farmer 
times,  it  is  the  duty  of  the  ordinary  to  prevent  its 
recurrence  by  proceeding  in  this  whole  matter  with  the 
utmost  prudence  and  circumspection.  It  is  especially, 
this,  incumbent  upon  every  ordinary  looking  to  the 
times— yvith  which  he  is  bound  to  keep  pace,  in  all 
matters  appertaining  to  his  jurisdiction,  so  £aur  as  the 
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same  is  compatible  with  his  positive  duties.  Faculties  1825. 
of  this  sort  might  issue,  a  century  or  two  ago,  without  Term. 
much,  or  without  any,  impropriety ;  the  issue  of  which, 
at  the  present  day,  would  be  in  the  highest  degree 
improper.  The  population  of  the  country,  throughout, 
has  immensely  increased  of  late,  and  is  still  increasing. 
Dissent  from  the  church,  too,  especially  among  the 
lower  classes,  has  also  increased — and  partly,  no 
doubt,  from  the  lower  classes  being  indifferently  ac- 
commodated with  church  room,  and  even  being 
precluded,  in  many  instances,  from  attending  divine 
worship  in  their  parish  churches  at  all.  It  is  to  remedy 
this  want  bf  church  room,  which  is  much  felt  generaUy^ 
that  parliament  has  granted  the  vast  sum'  of  a  million 
and  a  half,  expressly  for  building  new  churches.  By  aid 
of  this  parliamentary  fund,  ninety-eight  churches  have 
already  been  built — accommodation  has  already  been 
provided  for  150,000  persons — and  the  present  appli- 
cants for  similar  accommodation,  by  means  of  similar 
aid,  are  probably  as  many  more.  Large  funds  have 
also  been  raised,  in  the  way  of  voluntary  contribution, 
by  a  society  for  enlarging  churches:  370  parishes 
have  been  assisted,  accordingly,  at  an  expence  of 
80,000/.;  and  110,000  additional  sittings  in  churches 
have  actually  been  provided.  The  funds,  too,  of  that 
society  are  failing,  though  new  calls  upon  them  are 
stilt  being  made.  In  the  actual  expenditure  of  the 
funds  to  which  I  have  just  alluded,  attention  has  been 
paid,  in  both  instances,  to  the  accommodation  of  the 
poor,  no  less  than  to  that  of  the  higher,  and  middle, 
orders  of  society.  In  the  new  churches,  to  be  built  by 
aid  of  the  parliamentary  funds,  a  fifth,  at  least,  of  the 
room  was  positively  to  consist  of  free  sittings  for  the 
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f^L^  poor,  by  an  express  provision  of  the  legislature :  prac- 
Term.  tically  and  in  fact,  a  third  of  the  room,  taking  the  new 
J^P'*^  churches  throughout,  has  consisted  of  free  sittings.  Of 
».  the  additional  sittings,  again,  to  be  provided  by  aid  of 
the  church-enlarging  society,  it  was  a  condition  ex- 
pressed that  one  half  should  be  fi^e  sittings.  But  here, 
again,  practically  and  in  fact,  the  proportion  of  free 
sittings  to  the  other  has  been  still  greater ;  for,  of  the 
110,000  sittings  actually  provided,  80,000  are  free 
sittings ;  about  three-fourths  of  the  whole.  These  are 
strong  features  of  the  times  in  this  particular — of  the 
want  of  church  room,  generally,  and  of  the  propriety 
of  affording  additional  church  room,  especially  to  the 
poor;  and  they  are  not  to  be  overlooked  by  ordinaries, 
when  applied  to  on  occasions  like  the  present,  for 
obvious  reasons.  With  respect  to  the  poor,  indeed — 
every  possible  reason  exists  why  no  concessions  should 
be  made  at  all  likely  to  infringe  upon  the  due  accommo- 
dation of  the  poor,  in  their  several  parish  churches.  It  is 
to  be  presumed  that  they  are  the  persons  most  in  want 
of  religious  instruction  ;  and  their  title,  as  such,  in 
particular,  to  receive  it,  is  expressly  recognized  by  the 
divine  founder  of  Christianity  himself.  If  disabled 
from  receiving  it,  by  want  of  room  in  their  {iEurish 
churches,  they  are  almost  driven  to  seek  it  in  places  of 
dissenting  worship— a  circumstance  exceedingly  to  be 
deplored ;  although  they  are  clearly  entitled,  and  should 
freely  be  allowed,  to  resort  to  such  places  of  worship  if 
they  prefer  it;  provided,  that  is,  they  are  really  dissent- 
ers, in  opinion,  from  the  doctrine,  or  discipline,  of  the 
church. 

Following  then  the  times,  and  taking  all  these  cir- 
cumstances   into    ine    consideration,  a  strong  icase 
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should  be  made  out  to  induce  the  ordinary,  in  the  ^?^5. 
exercise  of  a  sound  discretion,  to  appropriate  any  pew.  Term!, 
by  faculty,  to  a  particular  parishioner,  and  his  family, 
at  the  present  day.  True  it  may  be  that,  at  the  par- 
ticular time  when  the  faculty  is  applied  for,  its  issue 
may  not  be  generally  inconvenient:  the  parishioners 
at  large  may  be  sufficiently  accommodated  after,  and 
notwithstanding,  its  issue.  But  in  this  even,  the  most 
favourable,  case,  there  are  obvious  reasons  for  inducing 
the  ordinary  to  entertain  such  applications  with  a  good 
deal  of  reserve.  For  instance,  additional  room  may 
be  soon,  or  at  some  time,  wanted,  suggesting  the  pro- 
priety of  new  arrangements  in  the  church :  but  such 
future  arrangements  may  be  formidably  obstructed  by 
the  actual  issue  of  the  faculty  then  prayed ;  being,  as  it 
is>  if  once  issued,  good  and  valid,  even  against  the 
{Ordinary  himself.  This  consideration  alone,  might 
yrell  induce  the  ordinary  to  pause,  when  applied  to  for 
a  faculty  of  this  nature,  though  no  present  incon- 
.venience  should  seem  to  result  from  its  concession  to 
the  applicant. 

What  then,  in  the  first  place,  is  the  case  set  up  by 
Mr.  Lane,  to  induce  the  ordinary  to  grant  him,  dr  gratid 
the  permanent,  and  exclusive,  possession  of  this  par- 
|ticularpew?  I  s^y  ea;  gratid ;  for  as  to  any  claim  of 
]cight,  that  he  has  abandoned.  It  appears  to  me,  by  no 
means,  a  strong  case.  It  is  founded,  merely,  upon  his 
ponnexion,by  marriage,  with  a  family,  one  of  the  mem- 
bers  of  which,  more  than  a  century  ago,  presented  the 
parish  with  a  pulpit  cloth,  and  a  silver  salver,  said  (the 
latter)  to  be  still  in  use.  But  in  return  for  this,  in 
itself  no  very  splendid,  benefaction,  the  head,  and 
representative  of  that  family,  has  had  the  exclusive  use 
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1825.  and  possession  of  this  pew^  perhaps  the  best  in  the 
Tern^  church,  for  more  than  a  century,  until  the  sale  of 
^-•^^*^  Batnors,  the  family  mansion,  in  1820,  The  parish 
V.  account  with  the  family,  on  the  score  of  that  hene&n^ 
tion,  seems  to  me  to  be  fairly  balanced.  Mrs.  Lane's 
claims,  as  a  descendant  of  the  original  donee  of  the 
pew,  are  of  the  very  weakest  description.  She  married, 
and  quitted  Lingfield  in  1807 ;  and  she  was  domiciled 
with  her  husband  in  London,  having  uo  cc^mezion 
whatever  with  Lingfield,  except  as  an  occasional  visiter 
at  Batnors,  for  fifteen  years.  At  the  expiration  of 
£hat  time.  Lane  becomes  a  parishioner :  but  he  is  a  new 
settler,  a  novus  homo^  to  all  intents  in  the  parish :  it  is 
extremely  doubtful  even  whether  he  was  a  parisIu^Hieri 
at  tiie  time  when  the  citation  issued  which  is  the 
foundation  of  this  whole  proceeding :  he  is  the  tenant 
of  a  house  scarcely  begun  to  be  built  at  that  tinie :  he 
is  entitled,  most  undoubtedly,  to  smtabk  church  room 
for  himself,  and  his  family ;  to  the  best  which  the  cir- 
cumstances of  the'  parish  will  afibrd  him,  without 
prejudice  to  other  parishioners.  But  as  reasons  for 
inducing  the  ordinary  to  allot  him,  dr  gratid,  the  ex- 
clusive and  permanent  possession  of  this  particular  pew 
by  a  faculty,  the  case  set  up  on  his  part  would,  under 
any  circumstances  of  the  parish,  be,  in  my  judgment, 
extremely  feeble. 

But  how,  secondly,  is  the  parish  circumstanced  in 
this  particular?  What,  I  mean,  is  the  population  of 
the  parish  in  proportion  to  the  number  of  sittings  in 
the  church,  and  is  it  an  increasing,  or  a  diminishing, 
population  ?  These  are  necessary  enquiries,  previous 
to  am/  grant  of  a  faculty  of  this  description  ;  but  they 
are  most  necessary,  and  the  result  should  be  most 
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satisfactory^  in  favour  of  such  an  applicant,  to  ensure  i^.^^- 
the  success  of  his  application.  The  size  of  the  pew.  Term, 
too,  and  the  proportion  of  the  number  of  sittings  in 
the  pew  to  that  of  the  applicant's  family,  are  also  to 
be  taken  into  the  account.  It  remains  to  state  the 
result  of  the  evidence  on  these  several  particulars; 
which  I  think  decisive  against  the  application. 

In  the  first  place,  then,  this  pew  is  one  of  the  largest 
in  the  whole  church,  in  point  of  capacity—it  appears, 
I  think,  that  there  are  only  three  pews  in  the  church  as 
large,  and  that  there  are  none  larger.  It  is  capable  of 
holding  ten  or  twelve  persons,  according  to  Lane's  own 
witnesses ;  and  twelve  or  fourteen,  according  to  several 
witnesses  examined  on  the  part  of  the  parish.  Mr.  Lane's 
family,  however,  consists  of  six  persons  only,  including 
a  Miss  Faringdon,  the  wife's  sister,  and  said,  at  present, 
to  be  domiciled  with  Mr.  Lane. ' 

Next,  as  to  the  capacity  of  the  church  to  accommodate 
a// the  parishioners.  The  parish  church  of  Lingfield  ap- 
pears to  be  an  old  collegiate  church,  with  three  chancels 
as  they  are  called,  or  more  properly  aisles :  the  number 
of  pews  in  these  aisles  is  twenty-three— but  the  aisles 
themselves,  and  the  pews  in  them,  are  the  mere  private 
property  of  three  several  parishioners,  who  keep  them 
in  repair ;  and  the  sittings  In  these  aisles  are  not  open, 
in  any  sense,  to  the  general  accommodation  of  the  parish- 
ioners. The  number  of  pews  in  the  church  is  sixty-six ; 
capable  of  containing,  according  to  the  evidence,  from 
six,  to  eight,  persons,  each,  on  an  average.  But  the 
population  of  Lingfield  is  fixed  at  1770,  and  the  number 
of  families  at  326,  by  authentic  documents.  Conse- 
quently, there  arq  nearly  five  times  as  many  families, 
as  there  are  pews,  in  the  body  of  the  church ;  and  the 
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1 825.  pews  in  the  body  of  the  church  (the  only  part  of  it  in 
Term,  q^^stion)  to  Contain  the  whole  population,  should  be 
capable  of  holding  twenty-seven,  instead  of  seven, 
persons,  each.  Qence,  thou^  sittings  in  the  church 
may  not  be  necessary  for  the  whole  population ;  and 
though  it  may  not  be  necessary,  again,  that  each  family 
should  have  a  separate  pew,  y^  still  the  result  is,  that 
there  can  be  no  superabundance  of  church  room ;  which 
Mr.  Lane  undertook  to  diew,  but,  in  which,  in  my 
judgment,  he  has  failed.  The  same  inference  results 
from  the  present  arrangemerU  of  the  church,  as  I  collect 
it  from  the  evidence.  Every  part  of  the  body  <^  the 
church  is  filled  with  pews;  nor  do  I  understand  that 
there  is  any  accommodation  for  the  lower  classes,  aii<  of 
the  pews,  but  certain  benches  in  the  aisle,  a^^uopri* 
ated,  in  part  at  least,  to  a  Sunday  school.  This  is  a 
large,  agricultural,  parish;  the  labourers,  however; 
(many,  perhaps,  aged  and  infirm)  should  seem  to  have 
no  free  seats,  with  backs,  to  which  they  can  resort  with 
convenience,  to  attend  divine  worship  in  the  church. 
It  also  appears,  that  several  heads  of  families  (respec- 
table farmers)  sit  together  in  one  pew  :  their  wives,  and 
families,  (in  one  instance  to  the  number  of  seven)  in  ano- 
ther, separate,  pew.  This  again  suggests  that  the  parish 
is  driven  to  shifts  for  want  of  church  room.  It  is  a 
matter  of  feeling  with  many  to  perform  their  religious 
duties  by  the  sides  of  their  wives,  and  families.  It  is 
matter  of  practical  benefit,  so  far  as  may  be,  to  indulge 
this  feeling.  Parents,  in  that  case,  are  more  attentive, 
as  setting  an  example  to  their  children ;  who  are  likely 
to  be,  and,  undoubtedly  in  many  instances,  are,  bene^ 
fited  by  that  example.  As  a  matter,  therefore,  both 
of  feeling,  and  practical  advantage,  femilies  should  be 
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seMed  together  in  church,  where  this  can  be  done;  and  1825. 

its  not  being  done  in  this  instance^  suggests,  like  all  j^rm. 
the  rest,  that  this  parish  church  of  Lingfield  is,  even  at 


FULLEB 

present,  unequal  to  the  fair  general  accommodation  of        v. 
the  parishioners. 

But  a  subject  of  enquiry,  not  unimportant,  still 
remains.  Is  the  population  of  this  particular  parish  an 
increasing,  or  a  diminishing,  population  ?  For  this  is, 
obviously,  a  material  consideration.  Now  upon  this 
head,  the  Court  is  left  in  no  doubt.  It  appears  by  the 
evidence  of  Sir  Thomas  Turton,  an  old  parishioner,  and 
Mr.  Lane's  own  witness,  that,  in  about  thirty  years,  the 
population  of  Lingfield  has  nearly  doubled  itself;  in- ' 
creasing,  in  that  time,  from  900,  to  1700,  persons.  It  is 
still,  too,  a  rapidly  increasing  population,  as  results, 
both  firom  the  evidence,  and  from  the  strong  probability 
of  the  thing.  I  allude,  as  well  to  the  easy  distance  of 
Lingfield  from  the  Metropolis,  as  to  the  several  villas, 
&c.,  said  to  have  been  recently  built,  and  to  be  now 
building,  in  the  parish.  The  very  situation  indeed  of 
Lingfield,  independent  of  any  evidence,  renders  it  ut- 
terly improbable,  that  whilst  the  population  of  the  coun- 
try, throughout,  is,  as  it  is,  on  the  increase,  that  of  this 
particular  place,  of  all  others,  should  be  on  the  decline.. 

Upon  the  whole,  then,  I  am  of  opinion,  for  the 
reasons  stated,  that  the  present  is,  by  no  means, 
an  application,  which  the  ordinary  would  be  justi- 
fied in  acceding  to:  taking  into  consideration,  the 
merits  (so  to  call  them)  of  the  applicant,  and  the  cir- 
cumstances of  this  parish  in  the  particulars  to  which 
I  have  just  been  adverting.  And  this  I  do,  without,  at 
all,  meaning  to  say,  that  no  possible  case  may  arise  in 
which  a  faculty  of  this  description  might  be  issued. 
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J  826.  with  great  propriety,  even  in  these  times.  For  instance, 
Term.  ^  parishioner  might  well,  possibly,  entitle  himself  to 
such  a  faculty,  by  contributing,  liberally,  to  tiie  en- 
largement, or  even  the  newpewing,  (^his  parish  church; 
in  order  to  furnish  additional  accommodation  for  his 
fellow  parishioners,  and  especially,  free  seats  for  the 
poor — a  matter,  this,  which  may  soon  be  called  for  ii 
this  particular  parish  of  Lingfield,  and  would  periiaps 
be  very  proper,  even  now,  upon  some  considerations 
which  have  already  been  stated.  A  benefhctor  of  this 
description  mi^t  have  strong  claims  to  a  fttculty  (^  the 
kind  now  prayed.  But  even  the  claims  of  such  be- 
nefactors should  be  duly  weighed  by  ordinaries ;  and 
the  indulgence  sought  by  them  should  be  fettered  with 
all  due  restrictions  and  limitations.  For  instance,  in 
allotting  them,  by  faculty,  good,  or  even  the  best, 
sittings;  ordinaries  should  be  careful,  at  the  same 
time,  not  to  afford  them  a  too  great  propcMrtion  of  room, 
or  one  exceeding  their  real  (actual  and  probaMe)  wants, 
to  the  exclusion  of  other  parishioners :  for  that  would 
be  justifiable  under  no  circumstances.  In  short,  I  re- 
peat, that  it  is  the  ordinary's  duty,  keeping  pace  with 
the  times,  to  proceed  in  this  whole  matter,  at  the  pre- 
sent day,  with  the  utmost  care,  and  circumspection. 

In  respect  to  costs,  of  which  something  was  said  in 
the  argument — the  Court  is  disposed  to  make  no  order 
upon  costSy  in  favour  of  either  party.  Of  the  original 
litigants,  both  were  in  error.  From  the  time,  indeed, 
of  the  appeal  heard,  when  the  Court  intimated  its 
opinion  that  Mr.  Lane  had  little  chance  of  obtaining 
a  faculty,  but  in  the  event  of  the  circumstances  of  this 
parish  being  just  the  reverse  of  what  they  appear  to  the 
Court  to  be,  on  the  evidence,  I  think,  that  Mr.  Lane 
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liould  have  desisted  from  his  application.  From  that  IB^- 
ime,  too,  it  became  the  duty  of  the  minister  and  Tmn. 
hurchwardens,  the  parties  cited  specially,  and  parti* 
ularly  of  the  latter,  ea;  officio,  to  put  the  Court  in  pos^ 
ession  of  those  &cts,  and  circumstances,  necessary  to 
^de  its  discretion  in  the  premises ;  and  upon  which  it 
LAS  just  decided  that  this  applipation  is  not  one  of  a  na^ 
ure  fit  to  be  acceded  to.  But,  in  the  hope  of  pro* 
noting  conciliation,  and  with  a  view  to  give  a  triumph 
orfi^tfaer  party,  I  am  not  disposed  to  accompany  the 
efusal  of  a  faculty  in  this  instance,  with  any  decree 
igainst  Mr.  Lane,  for  costs.  As  to  the  costs  of  the  op- 
position, those,  lam  clearly  of  opinion,  should  be  borne 
>y  the  parish  iroxa  the  time  of  the  hearing  of  the  appeal. 
Up  to  that  time,  the  opposition  proceeded  upon  the 
jround  of  a  particular  parishioner's  (Kelsey's)  asserted 
(ighjt  to  the  pew ;  a  question  in  which  the  parish  had 
lo  concern  whatever.  I  must  presume  it  to  have  been 
(natter  of  indifference  to  the  parish  to  which  of  these 
parties,  if  to  either,  this  pew,  of  right,  exclusively 
belonged.  Up  to  that  time  the  parish,  then,  may  rea- 
sonably decline ;  and  leave  the  costs  of  the  opposition 
to  be  defrayed  by  Kelsey  alone 

The  churchwardens  may,  possibly,  wish  to  know 
what  the  Court  would  recommend  to  be  done,  on  their 
part,  with  respect  to  this  pew,  now  ascertained  to  be 
at  their  disposal.  Certainly  not  to  seat  either  Lane,  or 
Kelsey,  exclusively  in  the  pew.  Their  claims  to  be 
seated  in  it,  perhaps,  are  pretty  equal.  Lane»  from  his 
marriage  into  the  Faringdon  family,  may  have  con- 
tracted a  something  of  attachment  to  the  pew,  not 
improper  to  be  gratified,  to  a  certain  extent,  and  within 
reasonable  limitations.  Kelsey,  on  the  other  hand,  as 
the  now  proprietor  of  Batnors,  the  owners  of  which,  for 
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1825.     (there  being  no  executor),  for  his  use  and  benefit. 
Ter^     The  parties  interested  in  the  effects,  apparently,  were 
"-•^v-i^     all  Genoese  subjects ;  all  resident  at  Genoa.     A  ques- 
V.        tion  however  had  been  mooted,  whether  the  committee 
were  not  compellable  to  give  bond  with  two  sureties, 
British  subjects,  here  in  England,  for  the  due  adminis- 
tration of  the  effects,  in  the  usual  penalty— namely,  in 
the  double  amount  of  the  effects  to  be  administered-- 
such  sureties  to  jtistify   (this  being  also,  in  the  parti- 
cular case,  further  requisite).    And  the  Court  had  ex- 
pressed itself  as  strongly  inclined  to  doubt,  wheth^  a 
mere  bond  given  at  Genoa,  with  Genoese  sureties,  (jpaities 
wholly  out  of  its  reach  and  control)  would  be  Aat 
.   ''  sufficient  bond^''  which  the  ordinary  is  required  to  take, 
on  grants  of  administration^  by  statute  22  and  23  Gar. 
II.  c.  10. 

Some  arguments  had  been  addressed  to  the  Court 
by  counsel  on  a  preceding  Court^'day,  against  die 
necessity  of  compelling  the  administrator  to  give  Ixmd, 
&c.  herCy  at  least  in  the  present  case ;  which  was  under 
special  circumstances :  (a)  as  with  reference  to  which, 
The  Court 
Now  said,  that  it  should  dispense  with  sureties  being 
found  in  this  country  in  the  particular  instance :  intimat- 
ing, at  the  same  time,  considerable  doubts,  whether  it 
ought  not  to  require  this,  in  cases  of  foreign  grants, 
generally. 

(a)  For  instance  the  party  deceased  had  died  testate:  so  that  the 
bond  was  not  exacted  by  force  of  22  and  23  Car.  II.  c.  10.  The  party 
too  had  been  dead  upwards  of  seventeen  years :  so  that  the  cieditors, 
probably,  were  all  satisfied.  Lastly,  the  committee  was  the  lunatic's 
eldest  son.  so  appointed  by  the  Courts  of  Genoa ;  who,  probably,  had 
taken  bond  for  the  fiuthful  discharge  of  his  duties,  &c.,  Sec. 
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1826. 

Hilary 

Term. 

Brogden  V.  Brown. 

4th  Session. 

This  was  a  question  respecting  the  legal  validity  of  Lucid  inter- 
a  testamentary  paper,  propounded  as  the  last  will  and  easL^  be 
testament  of  Mary  Jones,  deceased.     It  was  opposed  ^J^^^^*^^ 
as  by  reason,  that  the  deceased  was  not  of  testamentary  ^^^  H^^^y  ^ 

•^  •'  occur,  m  cases 

eapacityrat  the  time  when  the  paper  was  executed*  of (fe/tntim 
The  circumstances  of  the  case  are  fully  stated  in  the  of  (proper) 
judgment :  in  which  the  Court  distinguished  cases  of  ^^^^'m^ch 
Mirium  from  those  of  (proper)  insanity ;  especially  in  ^^^^J^t^, 
respect  of  the  much  greater  ease  with  which  a  Aic/rfs^istainatesta- 

mentary  paper 

interval  is  proveable  in  a  case  of  deUrium,  than  in  one  of  of  an  <<  offik- 
(proper)  insamty.    At  the  same  time,  the  Coiu't  also^cmed 
distinguished  between  the  much  greater  proof  of  capa*  ^ected^" 
eity  which  it  is  necessary  to  sustain  an  **w«$K«(w*"&^°«y>*^^is 

•^  JO/  necessary  to 

testament;  and  the  much  less,  which  is  sufficient  to  sustain  a  testa- 
establish  a  will  consonant  with  the  testator's  natural  ofl^^^' 
affections  and  moral  duties ;  especially  being  either  his  f^^p^^*^' 
own  sole  act,  or  one,  his  coadjutors  in  which  ai^  parties  ^5^^,- ^ 
who  themselves  take  no  benefit  under  it.  that  where  ca- 

T  pacityisatall 

Judgment.  doubtfui^there 

Sir  John  Nicholl.  S^f^ft''' 

The  Court  has  been  reminded,  not  improperly,  that  ^^[®°*|'. 
it  has  no  power  to  make  wills  for  parties — in  other  ^^^  «»y  *- 
words,  that,  however  consonant  to  reason  and  justice,  genqy,  where 
any  paper  propounded  as  a  will  may  be,  in  the  Court's  is^^u^^^^^ 
view  of  it,  it  must  still  appear  to  be,  in  substance  ^^^^u^ 
and  effect,  the  very  act  and  deed  of  the  deceased,  and  P*^^  "^^^^ 

•^  'it  purports, 

of  no  other  person  or  persons  whatsoever,  acting  in  materially,  to 

benefit 

the  name  and  on  the  behalf  of  the  deceased,  how  well 


Brogden 


442  CASES    DETERMINED    IN    THE 

1825.      soever  intentioned,  to  be  entitled  to  probate  as  that  for 

Milaru 

Term,  which  it  is  propounded,  namely,  a  valid  will.  To  this, 
as  a  legal  principle,  the  Court  readily  subscribes. 
V.  Assuming  the  instrument  now  propounded  to  be,  in- 
trinsically, of  the  character  described  in  the  Court's 
view  of  it,  is  there,  or  is  there  not,  sufficient,  on  the 
evidence,  to  satisfy  the  mind  of  the  Court,  under  all 
the  circumstances,  that  the  factum  cf  that  instrument  is 
justly  to  be  ascribed  to  the  alleged  testatrix  in  the 
cause  herself?  This  is  the  question,  and  the  sole  ques- 
tion, to  which  the  Court  has  to  address  itself. 

Mary  Jones,  the  alleged  testatrix,  died  on  the  13th 
of  June,  1823.  The  will  propounded  bears  date  on  the 
12th  June,  the  day  preceding,  on  which  very  day  the 
deceased  lost  her  only  child,  a  daughter,,  aged  about 
ten  years.  The  mother  and  child  had  sickened  with 
the  same  disorder,  on  the  same  day,  about  ten  days 
preceding ;  which  terminated  in  the  deaths  of  both,  on 
the  12th  and  13th  days  of  June,  as  I  have  just  mad* 
She  had  been  a  widow  some  years. 

The  deceased  left  a  father,  John  Brown,  party  in  the 
cause,  the  (nominal)  opposer  of  the  will ;  being  the  only 
person  entitled  to  her  personal  estate  and  eiTecUs  if 
\  dead  intestate  in  law.     She  also  left  a  brother,  Edvmd 

Brown,  and  a  sister,  Ann  McGregor — not,  however,  of 
course,  parties  entitled  in  distribution,  as  a  father  was, 
and  is,  still  living.  Mr.  Brogden,  who  propounds  the 
will,  as  sole  executor,  is  a  brother-in-law,  having  mar- 
ried a  sister,  pre-deceased.  The  widow,  Ann  Browtf, 
of  John  Brovm,  a  brother  also  pre-deceasied,  iis  an 
attesting  witness  to  the  will.  The  father  of  the  de- 
ceased is  far  advanced  in  life,  and,  to  say  the  least,  (A 
very  doubtful  capacity.     He   appears   to*  have  been 
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repeatedly  under    superintendance  as    a  person  non      1825. 
compos  maUis.     From  June,  1819,  to  June,  1823,  when      Tenn. 
hii$  daughter  died,  he  was  so  placed  in  lodgings,  at    ^^^^^^ 
Hatfield.     It  is  only  upon  that  event  that  he  is  removed     _  v. 
to  the  house  of  his  son,  Mr.  Edward  Brown,  in  the 
neighbourhood  of  London ;  plainly,  I  think,  by  way  of 
cplour,  and  merely  in  order  to  the  present  suit,    TTie 
real  instigator  of  that  suit,  is  the  son;  though  it  is 
necessarily  instituted  in  the  name  of  the  father ;  he  being 
the  sole  person  who  has  any  apparent  interest  to  es- 
tablish an  intestacy. 

Next  as  to  the  contents  of  this  will.    It  it  a  will,  under 
which  Mr.  Brogden,  the  sole  executor,  and  who  pro- 
pounds it  as  such,  takes  no  interest,  and  derives  no 
^benefit  whatever.     It  bequeaths  the  property  to  him, 
in  trust  for.  the  father,  to  the  extent  of  45/.  per  annum ; 
^t|ie  surplus  interest  or  produce,  if  aw/,  to  the  brother 
.and.  sister,  in  equal  division :  and  the  principal,  to  the 
same  brother  and  sister,  also  in  equal  division,  on  tb^ 
death  of  the  father.     The  only  property  not  so  di/?- 
posed  of  is  50/,,  which  Mr.  Brogden  is  empowered  by 
^  will,  to  distribute  to  such  persons  as  he  chuses  to 
:<emember,  on  behalf  of  the  testatrix.      Such  is  the 
fiyiljL.    Of  Mr.  Brogden,  who  propounds  it,  it  may  be 
iHuffiqien^  to  say,  without  entering  into  particulars,  that 
bjfiijconduqt  to  this  whole  family  from  his  first  connec- 
|ipu  with  it— to  the  father,  and  to  each  of  the  children, 
l^ld,to  no  one. of  them  more  than  to  this  Edward  Brown, 
bi$  mr/  opponent  on  the  present  occasion— has  been 
.fnore  than  merely  upright  or  honourable ;  it  has  been 
generous,  and  benevolent,  in  a  very  uncommon  degree. 
iUe  was  also  the  sole  executor,  in  trust,  of  a  will  made 
l>yc  the  deceased  in  1 822,  in  favour  of  her  child ;  in 
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1825.  which,  as  in  that  now  propounded,  he  had"  no  interest, 
Term.  ^^^  took  no  benefit.  It  was  necessary  to  say  thus 
much  of  the  character  and  conduct  of  Mr.  Bremen, 
V.  being  such  as  I  have  described,  for  the  following 
reason.  This  circumstance,  and  that  of  his  being  a 
party  purely  disinterested  in  the  event  of  the  suit,  are 
material  features  in  a  cause  of  the  shape  and  complexion 
which  this  cause  has  assumed.  It  is  difficult  to  can- 
ceive  fraud,  or  circumvention,  both  of  which  are  im- 
puted in  this  cause,  to  a  party,  where  there  is  not  only 
no  apparent  motive  for  these,  but  where  the  whde 
conduct  of  the  party  to  whom  they  are  imputed  so 
strongly  negatives  the  imputation,  as  it  clearly  appears, 
by  the  evidence,  to  do,  in  the  present  instance. 

The  ground  of  opposition  taken  is,  that  the  deceased, 
at,  and  about,  the  whole  time  when  the  will  purports 
to  bear  date,  was  delirious  ;  and  was  rendered  incapable 
thereby  of  making  and  executing  a  will,  or  of  doing 
any  other  act  of  that,  or  the  like,  nature,  requiring 
thought,  judgment,  and  reflection.  That  she  was,  at 
tifnes,  delirious,  for  the  last  three  or  four  days  of  her 
life,  (a  period  covering  the  whole  transaction  of  this 
will)  I  may  say,  at  once,  is  indisputable  upon  the  evi- 
dence. 

The  case  then  set  up  in  opposition  to  the  will  is, 
confessedly,  one  of  delirium,  as  contra-distinguished 
from  fixed  mental  derangement,  or  permanent  proper 
insanity.  Now  the  two  cases,  however  similar  in 
some  respects,  are  still  distinguished,  each  from  the 
other,  in  several  particulars ;  and  in  no  one  particular 
more,  than  in  the  greater  comparative  facility  of  prov* 
ing  a  ludd  interval  in  the  one,  than  in  the  other,  case. 
A  principal  reason  of  this  is  the  following : — In  cases  of 
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permanent,  proper,  insanity,  the  proof  of  a  lucid  inter-  1825. 
val  is  matt6r  of  extreme  difficulty,  as  the  Court  has  often  Term. 
had  occasion  to  observe,  and  for  this,  amon^  other  ^^-•^z*"^ 

m  1    .  BrOGDEN 

reascxifi ;  namely,  that  the  patient  so  attected  is,  not  un-  v. 
frequently,  rational  to  all  outward  appearance,  without 
any  real  abatement  of  his  malady :  so  that,  in  truth  and 
substance,  he  is  just  as  insane,  in  his  apparently  rational, 
as  he  is  in  his  visible  raving,  fits.  But  the  a'pparently 
rational  intervals  of  persons,  merely  delirious,  for  the 
most  part,  are  really  such.  Delirium  is  a  fluctuating 
state  of  mind,  created  by  temporary  excitement;  in 
the  absence  of  which,  ix>  be  ascertained  by  the  appear- 
ance of  the  patient,  the  patient  is,  most  commonly, 
really  sane.  Hence,  as  also,  indeed,  from  their  greater, 
presumed,  frequency  in  most  instances  in  cases  of  deli- 
rium, the  probabilities,  a  priori ^  in  favour  of  a  lucid 
interval,  are  infinitely  stronger  in  a  case  of  delirium, 
than  in  one  of  permanent,  proper,  insanity :  and  the 
difficulty  of  proving  a  lucid  interval  is  less,  in  the  same 
exact  proportion,  in  the  former,  than  it  is  in  the  latter 
case,  and  has  always  been  so  held,  by  this  Court. 

It  appears  by  the  evidence  that,  on  Tuesday,  the 
10th  of  June,  [1823],  the  deceased,  then  for  the  first 
time  conceiving  herself  seriously  indisposed,  sent  a 
message  to  Mr.  Brogden,  earnestly  requesting  to  see 
him  immediately.  He  came  to  her,  about  five  or  six 
o'clock.  The  deceased  received  him  with  evident  satis- 
faction; and  they  were  left  atom  together,  for  about 
two  hours.  After  he  was  gone  she  told  the  witness 
who  deposes  to  this,  a  Miss  Bromhead,  that  she 
should  now  die  happy— that  she  had  made  provision 
for  her  dear  little  girl,  whom  Mr.  Brogden  had  pro- 
mised to  educate  at  home,  without  sending  her  to  a 

2f2 
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1 825.      school  j  of  which  she  expressed  a  great  dislfke ;  and  that 
Ycr^^      she  "knew  she  could  rely  on  his  word," 
^:r^^^        In  the  evening  of  Wednesday,    the  deceased  was 

Brogden 

V,  visited  by  Dr.  Uwins ;  both  her  own  condition,  and 
that  of  her  child,  having,  at- that  time,  become  ex- 
tremely alarming.  On  the  following  day,  a  second 
physician.  Dr.  Cholmely,  was  also  called  in.  He  saw 
the  deceased  (the  mother)  about  four  o'clock:  but 
die  child  was  dead ;  having  died  about  two  o'clock  on 
that  day.  That  event  was  attempted,  or  aflFected,  to 
be  concealed  from  the  mother;  but  she  must  have 
known  it ;  and  there  are  plain  indications  in  the  evidence 
(quite  independent  of  those  certain  ones,  to  be  collected 
from  the  tenor  of  the  instrument  now  propounded,) 
that  she  was  fully  aware  of  it. 

Tfow  the  evidence  of  Dr.  Uwins  is  to  this  effect. 
He  says  that  "  on  the  Wednesday  evening,  and  on  the 
morning  of  Thursday,  the  deceased  was  clearly  capa- 
ble of  any  business :  she  was  of  sound  mind,  and  capa- 
ble of  giving  instructions  for,  and  making  and  execut- 
ing, her  will,  though  in  a  state  of  high  nervous  irritation," 
(produced,  as  he  had  before  deposed,  rather  by  anxiety 
for  her  child,  than  by  the  degree  of  fever  then  upon 
her).  When  the  deponent  again  saw  her  on  that  day, 
in  company  with  Dr.  Cholmely,  namely,  about  four 
o'clock,  he  "considers  it  to  be  thubtful  whether  she 
was  capable  of  doing  so,  or  not :  his  opinion  rather  is, 
that  she  was  not :  there  was  increase  of  fever :  delirium 
shewed  itself,  decidedly:  she  could,  and  did,  answer 
questions,  rationally,  and  sensibly,  when  her  attention 
was  fixed ;  but,  there  was  a  confusion  in  her  mind,  and 
an  inclination  to  ramble,  when  her  attention  was  not 
excited,  and  fixed,  by  questions  addressed  to  her." 
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He  says  that  when  he  saw  her  once  or  twice,  (he  for-  1825. 
gets  which)  afterwards^  "she  was  quite  delirious  and  yJ^^ 
clearly  incapable :  "  but  he  adds  that  he  cannot  depose  ^-^-'*-' 
to  her  incapacity,  at  intervals  between  his  visits:  **it  _  v. 
is  not  improbable  that  she  might  have  had  lucid  inter- 
vals," though  she  was  delirious  and  irrational  at  the 
particular  period,  or  periods,  of  his  visit,  or  visits,  to 
Jher. 

The  evidence  of  Dr.  Cholmely,  an  opposing  witness, 
i«,  on  the  whole,  less  favourable:  but  he  saw  the 
deceased  only  once,  for  about  a  quarter  of  an  hour,  in 
the  afternoon  of  the  12th,  at  which  time  her  agony  as 
to  the  state,  or  rather  for  the  death,  of  her  child  was, 
probably,  at  its  height.  He,  indeed,  conceives  her,  at 
the  time  of  his  visit,  to  have  been  "  quite  incapable  of 
any  complicated  act ;  undoubtedly,  of  any  thing  that 
required  fixed  attention,  or  any  exercise  of  mental 
faculty."    Yet  even  Dr.  Cholmely  admits,  that  ''her 

0  m 

attention  being  strongly  roused,  she  could  command 
it  so  as  to  answer  simple  questions ; "  and  there  is 
nothing  whatever,  even  in  his  evidence,  to  negative  the 
probability  of  a  lucid  interval,  of  fully  suflScient 
length  to  cover  the  whole  transaction,  the  history 
iand  real  character  of  which  is  about  to  be  investi^- 
gated. 

But  the  Court  has  also  the  evidence  of  a  third 
medical  practitioner,  Mr,  Rolls,  to  this  part  of  the  case ; 
and  to  what  does  that  amount?  In  brief,  to  this — 
tiiBl  her  delirium  was  solely  produced  by  those  severe 
paroxysms  of  bodily  pain  suffered  by  the  deceased, 
from  time  to  time,  during  the  last  three  days  of  her 
life ;  and  that  this  effect  subsided  with  the  cause — so 
that  the  one  was,  at  no  time,  scarcely  perceptible,  but 
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1825.     when  the  other  was  in  actual  operation.     This  depo- 

Milnrv 

Term.      ^^^^  fortifies  his  opinion  by  references  to  much  that  was 
s(ddy  and  even  to  some  things  that  were  done^  by  the 
V.        deceased,  during  the  last  forty-eight  hours  of  her  life, 

B&OWN* 

inferring  her  perfect  capacity:  and,  although  of  an 
inferior  rank  in  the  profession  to  the  two  other  medical 
gentlemen,  of  whose  evidence  I  have  already  disposed, 
yet  I  am  to  recollect  that  Mr.  Rolls  is,  by  no  means, 
the  witness  whose  testimony  should  weigh  least  with 
the  Court  upon  this  particular  question,  for  the  following 
reason.  He  had  been  acquainted  with  the  deceased 
N  for  years  ;  and  seems  to  have  attended  her,  throughout 
the  whole  of  her  last  illness,  with  uncommon  assiduity : 
whereas  Drs.  Uwins,  and  Cholmely,  were  perfect 
strangers,  until  tjieir  introduction  to  her  under  the 
distressing  circumstances  just  alluded  to;  and  were 
much  less  likely,  therefore,  to  form  a  true  estimate  as 
to  the  real  state  of  her  mind,  and  its  capacity  to  the  act 
in  question,  than  her  apothecary,  Mr.  Rolls. 

Such,  then,  is  an  outline  of  the  general  evidence  as 
to  capacity:  next  for  that  to  the  act  itself;  I  mean,  as 
to  the  factum  of  this  will. 

It  appears  by  this  evidence  that,  on  the  evening  of 
Thursday,  Mr.  Brogden  again  called  on  the  deceased 
with  a  will  which  he  had  prepared  for  her  to  execute, 
from  instructions  which  she  is  pleaded  to  have  given  him 
on  the  preceding  Tuesday.  It  is  proved  that  he  was 
again  left  alone  with  the  deceased,  for  more  than  an 
hour ;  and  it  is  pleaded  that,  at  this  interview,  he  re- 
ceived instructions  for  the  new  will — that  which  he  had 
brought  with  him  being,  necessarily,,  abandoned  in 
consequence  of  her  daughter's  death :  and,  that  Mr. 
Brogden  went  into  another  room,  and  prepared  a  will 
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accordingly;  which  is  admitted  to  have  been  presently  l?^^- 
executed  by  the  deceased,  as  I  shall  state  in  the  sequel^  Term. 
and  to  be  the  identical  paper  propounded.  vT^^^ 

Now,  Mr.  Brogden  being  party  in  the  cause,  and  the  p. 
sole  person  present  at  the  giving  of  the  instructions 
pleaded,  the  fact  of  any  instructions  being  given  is  one, 
plainly,  incapable  of  any  direct  proof.  But  instructions 
may  be  presumed,  from  the  conduct  of  the  party  to 
whom  they  are  pleaded  to  have  been  given,  and  from 
that  of  the  several  other  parties  engaged  in  the  same 
general  transaction,  at  the  time,  without  any  direct  proof; 
and  this,  if  any,  is  precisely  the  case  in  which  that 
presumption  may  safely  be  acted  upon.  The  rule  that, 
where  capacity  is  at  all  doubtful,  there  must  be  direct 
proof  of  instructions,  only  applies,  or  at  least  only 
applies  with  any  degree  of  stringency/,  where  the  instru- 
ment is  inofficious,  or  where  it  is  obtained  by  a  party 
materially  benefited ;  or,  a  fortiori,  where  it  is  both. 
It  has  really  no  application  to  a  will  prepared  by  an 
agent,  purely  disinterested,  and  whose  character  for 
perfect  integrity  and  benevolence  stands  so  high  as  that 
of  Mr.  Brogden :  and  of  which,  at  the  same  time,  the 
dispositive  part  is  so  just,  and  so  proper,  so  consonant  to 
the  deceased's  natural  affections  and  moral  duties,  that 
it  speaks  for  itself,  and  carries,  upon  the  face  of  it, 
its  own  recommendation.  Such  an  alleged  will,  if 
suggested,  the  Court  may  readily  presume  that  the 
alleged  testator  would  acquiesce  in,  and  adopt,  if 
not  wholly  deprived  of  consciousness :  and  mere  acqui- 
escence and  adoption,  in  such  a  case,  would  so  com- 
pensate for  any  want  of  direct  evidence  of  instructions 
given,  a  priori,  that  proof  of  these  alone,  in  conjunction 
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1825,  with  proof  of  almost  any,  whatever,   gSmmering  of 

Term,  capacity  at  the  time  of  the  execution,  would  be  good 

^-^v^^  to  support  the   will;    and  would  suffidently  indicate 

».  mind,  and  volition,  to  justify  a  Court  of  probate  in 


Btiu 
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pronouncing  for  it  as  a  genuine,  and  valid  will^  in  my 
judgment. 

The  application  of  these  principles  to  the  case  before 
the  Court,  will  render  the  conclusion  at  which  it  is 
bound  to  arrive  upon  it,  inevitable.  In  the  evidence, 
as  to  general  capacity,  I  have  already  said,  that  there 
is  nothing  whatever  to  negative  the  probability  of  full 
capacity,  at  least  at  intervals ;  quite  the  contrary.  I 
come  then  to  the  act  of  execution — and  what  does  the 
evidence  as  to  that  suggest ;  or  at  least  the  only  part 
of  it  upon  which  the  Court  can  place  the  slightest 
degree  of  reliance  ?  It  fumishes/tt//  proof  of  mind,  and 
volition,  on  the  part  of  the  deceased ;  and,  as  fully, 
negatives  all  suspicion  of  any  unfaimeiiss,  on  the  part  of 
Mr.  Brogden,  in  the  whole  conduct  of  the  transaction. 
The  preparation  of  the  will  being  completed,  he  returns 
with  it  to  the  deceased's  bed-room :  it  is  then,  and  there, 
read  over  to  the  deceased  (an  admitted  fact)  in  the 
presence  of  this  Edward  Brown,  the  brother,  of  Ann 
Brown,  the  sister-in-law,  and  of  a  young  woman  in  the 
deceased's  service,  named  Robson.  the  two  last  attesting 
witnesses.  The  deceased  is  sitting  up  in  bed,  without 
support;  ia  great  affliction,  no  doubt,  but  pertectly 
calm,  and  with  nothing  whatever  in  the  evidence,  enti- 
tled to  one  jot  or  tittle  of  belief,  to  suggest  to  my  mind 
any  appearance  even  of  wandering,  or  delirium,  at  that 
time.  The  will  is  then  put  before  her,  which  she  sub- 
iscribes,  in  her  usual  form,  with  a  dash  below:  and 
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with  the  attestation  of  the  instrument,  by  Robson,  and  1 825. 
Mrs.  Ann  Brown,  the  transaction  terminates.  Of  these  Term. 
attesting  witnesses,  Robson,  the  one,  speaks  to  full  ^-*<^-*^ 
capacity.  The  deposition  of  the  other,  Mrs.  Ann  _  v. 
Brown  (as  well  as  that  of  Mr.  Edward  Brown,  a 
present,  though  not  an  attesting,  witness)  tells  a  dif- 
ferent story :  but  in  the  conduct,  at  the  time,  and  long 
after,  of  both  these  witnesses,  (of  the  attesting  wit- 
ness, especiajly)  the  Court  has  evidence  of  the  same 
tenor  with  that  furnished,  both  by  the  conduct  at  the 
time,  and  by  the  present  testimony,  of  Robson,  too 
firm  to  be  shaken  by  any  opinions  which  the^if  now 
venture,  pretty  unreservedly,  to  express,  that  the  de- 
ceased, at  the  period  of  this  transaction,  was  delirious, 
and  incapable.  As  to  Ann  Brown,  she  is  a  witness 
deposing  against  Iver  own  act :  she  attested  the  will,  not 
taken  by  surprize,  but  with  a  perfect  knowledge,  I  must 
presume,  of  the  true  tenor,  and  import,  of  that  attesta- 
tion, and  of  what  the  Court  is  bound  to  infer  from  it ; 
as  well  as  from  her  conduct  in  the  premises,  as  it 
appears  in  the  evidence,  long  after.  For  insitance,  both 
this  witness,  and  Edward  Brown,  were  not  only 
present  at  the  reading  over»  and  actual  execution,  of 
the  will,  but  they  were  both  present,  at  a  second  reading 
of  the  will,  after  the  deceased's  funeral:  still,  no 
objection,  whatever,  on  the  score  of  that  incapacity  of 
the  deceased  which  they  now  both  depose  to,  was 
intimated  by  either  of  those  persons,  at  either  of  those 
occasions ;  or,  I  repeat,  till  long  after,  that  I  am  able 
to  discover.  Again,  ten  days  after,  Mr.  Brogden  is 
sworn,  as  executor ;  no  caveat  in  the  goods  of  the  de- 
ceased has  been  entered  in  that  interval ;  all  parties 
are  acquiescing.     Ann  Brown  takes  a  donation,  in  the 
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1^5.  nature  of  a  legacy,  as  under  the  will  (a).  As  executor, 
Term.  Mr.  Brogdeu  administers  the  eiFects ;  converts  the  pro- 
^^^^  pcrty;  contributes  to  the  father's  maintenance.  At 
^-  last,  however,  probate  is  prevented  from  actually  issuing, 
by  a  caveat :  and  Mr.  Edward  Brown,  dissatisfied,  as 
it  should  seem,  at  the  executor's  not  chusing  to  suffer 
him  to  appropriate  a  chest,  full  (A  china  and  other 
articles,  to  which  he  had,  or  laid,  some  claim,  thinks  fit 
to  institute  this  suit  in  tbe  name  of  his  lunatic,  or  at 
least,  imbecile,  father;  in  which  he  ti,  himself,  (in 
effect,  produces  himself  o^)  a  witness  to  the  deceased's 
incapacity ;  against  the  uniform  tenor,  as  already  ex- 
plained, of  his  whole  conduct  persisted  in  up  to  that 
time ;  from  which  the  Court  is  bound  to  infer  that  the 
deceased  had  capacity,  and  that  the  will  is  valid.  As 
^  for  his  sister-in-law  and  fellow  witness,  Mrs.  Ann 
Brown,  what  may  have  induced  her  to  take  a  similar 
part  upon  this  occasion,  it  would  be  useless  to  conjec- 
ture. Not  only  is  her  present  deposition,  neutralized, 
to  say  the  least  of  it,  by  her  prior  conduct  in  the  pre- 
mises, but  she  is  directly,  and  positively,  contradicted 
as  to  facts  which  she  has  deposed  to,  (one  in  particular) 
in  a  manner,  which,  with  the  rest,  leaves  her  unworthy 
of  the  slightest  belief.  She  says,  that,  in  the  course  of 
the  day  on  which  the  deceased  died,  she,  the  witness, 
having  mentioned  to  Dr.  Uwins  that  the  deceased  had 
made  a  will  on  the  preceding  evening,  he,  Dr.  Uwins, 
replied,  ''  Oh,  that's  of  no  more  use  than  a  piece  of 
*'  brown  paper:"  this  in  the  presence  of  Mr.  Rolls. 
Now,  Dr.  Uwins  positively  denies  having  made  any 
observation  of  the  sort,  to  any  person  whatever,  at  any 

(a)  Viz.  out  of  the  50/.  left,  as  said  above,  to  Mr.  Brogdeu,  to  bo 
distributcil,  at  his  option,  on  behalf  of  the  testatrix. 
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time,  either  in  the  presence   or   absence    of  Rolls;      ^^25. 
and  he  is  as  positively  confirmed  by  Mr.  Rolls,  to     Tern^ 
this  at  least  (the  only  feasible)  extent — that  no  ob-     ^-^v-*^ 
servation  of  the  kind  was  ever  made  by  Dr.  Uwins,  in     _  v. 
kis  presence. 

Upon  the  whole  I  am  quite  satisfied  that  the  institu- 
tion of  this  suit,  in  the  name  of  the  father,  is  a  mere 
scheme,  produced  by  an  afterthought,  of  the  son — ^his 
object  being,  to  get  possession,  himself,  of  the  de- 
ceased's property,  and  unincumbered  with  the  trustee- 
ship of  Mr.  Brogden.  For  the  sake  even  of  that  father, 
the  (nommal)  opponent y  I  pronounce  for  the  will :  con- 
vinced, as  I  am,  that  he  is  far  better  oif  in  the  hands  of 
his  trustee,  Mr.  Brogden,  than  he  would  be  in  those  of 
his  son,  Mr.  Edward  Brown.  With  respect  to  cost&— 
the  son  is  fixed  with  the  costs  of  opposing  this  will, 
already :  he  admits,  upon  an  interrogatory,  that  he  has 
undertaken  for  these.  The  Court  regrets  that  it  has* 
ho  power  to  condemn  him  in  the  costs  to  which  the 
executor  has  been  put,  through  his  means,  of  stu- 
taming  it.  The  father,  indeed,  the  (nominal)  party  in 
the  cause,  it  might  condemn  in  these :  but  a  sentence 
to  that  effect  would  be  futile  in  itself;  nor,  I  am  sure, 
does  the  executor  wish  it.  It  is  upon  this  considera- 
tion onli/  that,  in  pronouncing  for  the  will,  I  give  no 
costs. 
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Hilary 

lerm, 

^-^v-^  Cooper  v.  Green. 

By-Day. 

(On  Motion.) 

In  au  caMf  of  XhIS  was  E  cause  of  business  of  accepting  or  refusing 
sarvedona  letters  of  administration  (with  the  will  annexed)  of 
Court  requires  Leah  Joncs,  deceased ;  or,  otherwise,  of  shewing  cause 
its^^i^  ^hy  ^^  same  should  not  be  conmiitted  and  granted 
^Ae*^'  to  John  Cooper,  a  creditor  of  the  deceased ;  promoted 
sence  of  the    bv  the  said  John  Cooper  against  Eliza  Green^  spinster, 

natural,  or 

legal,  ffuar-  a  minor ^  the  residuary  legatee,  there  being  no  executor 
minor;  or^at  named,  in  the  said  will.  A  decree  to  that  effect  had 
J^^^^JJ^®^ issued,  with  the  usual  intimation;  had  been  personally 
or  persons,     served  on  the  minor,  and  returned  into  Court;    and 

upon  whom  ^      ,     .    .  . 

the  actual      letters  of  admuiistration  were  now  prayed,  pursuant 

care  and  cu8~  i  i*   i         i 

tody  of  the     to  the  tcnor  of  that  decree. 

aSg.*""       .Tl|e  Court, 

devoT^*^'^  Signified  that,  under  the  circumstances,  it  required 
further  information,  by  affidavit,  both  as  to  the  amount 
of  the  property,  and  also  as  to  that,  and  the  nature,  of 
the  debt:  intimating,  at  the  same  time,  that  in  all 
cases  of  process  served  on  a  minor,  it  required  to  be 
certified,  of  its  being  served  in  the  presence  of  the 
natural,  or  legal,  guardian  of  the  minor;  or,  at  least, 
in  that  of  some  person,  or  persons,  upon  whom  the 
actual  care  and  custody  of  the  minor,  for  the  time  being, 
h^ properly  devolved.  The  "certificate"  in  this  case 
was  of  a  "personal  service"  on  the  minor,  merely. 

Accordingly,  it  directed  the  motion  to  stand  over, 
gemraUy. 


PREROGATIVE    COURT    OF    CANTERBURY.  466 

1825. 

Martineau  V.  Rede  and  others.  '^^^^' 


(On  Motion.) 

jTHIS  was  an  application  for  administration  of  the  Before  grant- 
goods  of  William  Oxberry,  deceased,  at  the  suit  of  a  JSterinwtra^ 
creditor  of  the  deceased  to  the  amount  of  1,100/.,  and^^^^*^ 
upwards.    The  whole  property  of  the  deceased  was^^***'*^^ 

\  *      ^       •'  requires  an 

said  to  be  under  1,000/.  in  value:  still,  however,  there  affidavit  as  to 


the  amount  of 
mims- 


was  no  statement  on  affidavit,  as  to  the  amount  of  pro-  the  property 
perty,  exhibited.     But  J^ .  S 

Per  Curiam  .     therehasbeen 

no  penonal 

This  is  not  absolutely  necessary  where,  as  in  this  swyiceo^  the 

•  r    i_  usual  citation 

case,  there  has  been  a  personal  service  of  the  usual  on  thejMrties 

citation,  on  the  parties  entitled  to  the  administration  administrar  ^ 

in  the  first  instance— (rfA(?rt(;we,  the  Court  always  re- ^^|^^^ 

quires  it. 

Motion  granted. 


By-Day. 

GiBBENS  and  Gibbens  v.  Cross.    . 

This  was  the  case  of  a  will  presumptively  revoked  by  ^  win  iswe- 

.  ,  ^  fwmptMy  re- 

marriage, and  the  birth  of  issue ;  in  which  the  pre-  voked  by  the 

sumption   was  sought   to  be  rebutted,  by  evidence  rying  and  har- 
tending  to  shew  that  the  deceased  meant  it  to  ope-^SiJ^ 

rate.  sumption, 

however,  (the 
strength  of  ~ 
which  varies  according  to  circumstances)  m^y  be  rebutted  by  evidence  (strong  in  propo^ftion) 
to  shew  that  the  testator  meant  it  to  operate,  notwithstanding  his  marriage,  and  tne  oirth  of 
issue :  but  such  evidence,  to  be  effectual,  must  satisfy  the  Court  as  to  this,  unequivocaUy.  A 
formal  codicil,  subsequent,  referring  in  direct  terms  to  that  identical  will,  would,  undoubtedly,  93 
a  republication  of  the  will,  be  effectual  to  this. 


V. 

Cross. 
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JUDGMENT. 

H^'  Sir  John  Nicholl. 

term.  The  deceased  in  this  cause,  George  Cross,  made  a 
GiMENs'  wilU  bearing  date  the  14th  of  May,  1820,  regularly 
executed  and  attested,  by  which  he  disposed  of  his 
whole  property,  real  and  personal,  pretty  equally, 
among  his  nephews  and  neices.  It  is  by  one  of  these 
nieces,  Mary  Cross  Gibbens,  and  her  husband  James 
Gibbens,  the  surviving  executors^  that  this  will  is 
now  propounded;  The  deceased,  at  the  time  of  making 
it,  was  a  widower,  without  children ;  and  the  nephews 
and  nieces,  whom  it  purports  to  benefit,  were,  his 
next  of  kin. 

But,  in  the  month  of  December,  1820,  the  deceased 
intermarried  with  Mary  Cross,  (the  other  party  in  the 
cause,  contending  for  an  intestacy  in  law,)  his  present 
widow :  and  they  had  issue  of  their  marriage,  a  daugh- 
ter bom  on  the*  14th  of  February,  1 822 ;  and  a  son  bom 
on  the  13th  of  January,  1824.  About  five  weeks  after 
this,  namely,  on  Saturday,  the  21st  of  Febmary,  in 
that  year,  the  deceased  was  suddenly  struck  with 
apoplexy,  so  as  to  deprive  him  totally  of  his  faculties, 
as  well  mental  as  bodily :  in  which  state  he  continued 
till  the  following  Monday,  when  he  died. 

Now  the  will,  such  as  I  have  described  it,  is  clearly 
revoked,  primd  facie ;  for  if  a  testator,  after  making'  his 
will,  marries,  and  has  issue,  that  will  is  presumptively 
revoked.  Still,  however,  it  is  only  presumptively  re- 
voked ;  and  the  legal  presumption  that  it  is,  like  any 
other  legal  presumption,  is  subject  to  be  rebutted. 
The  difficulty  of  rebutting  it  is  greater,  or  less,  accord- 
ing to  circumstances.  In  the  present  case,  for  instance, 
it  is  enhanced  by  the  circumstance  of  their  being  two 


Cross. 
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children,  issue  of  the  marriage,  one  of  them  a   son;      1825. 
especially  as  the  will  disposes  both  of  real,  and  per-      Term. 
sonal,  property.    The  presumption  to  be  rebutted  is  the   ^— v^«»^ 
ordinary  legal  presumption,  (for  to  have  raised   that^        ». 
marriage,  and  the  birth  of  a  ^ngk  child,  would  have 
sufficed,)  somewhat  fortified :  and  the  evidence  to  rebut 
it  must  be  strong  in  proportion.     It  must  satisfy  the 
Court,  uueqmvocally y  that  the  deceased  meant  and  in- 
tended this  will  to  operatCy   notwithstanding  that  pre- 
svmed  change  of  intention,  consequent  upon  his  altered 
circumstances;  with  reference  to  which,  the  law  deems 
it  to  be  revoked^  primd  facie.     It  rests  with  the  parties 
setting  up  the  will  to  produce  such  evidence  to  the 
Court.     The  onm  probandi  is  clearly  upon  them :   for 
they  are  the  parties  undertaking  to  rebut  the   legal 
presumption  as  to  its  being  revoked. 

Now  they  have  attempted  to  effect  this,  in  the  first 
place,  by  pleading  disaffection  to  the  wife — and  wit- 
nesses are  produced  to  this,  and  to  certain  declarations^ 
which  are  also  pleaded,  purporting,  that  the  deceased 
meant  to  abide  by  his  former  will.  But  of  serious, 
permanent,  disaffection  to  the  wife,  there  is  no  proof — 
the  contrary,  indeed,  is  pleaded  on  the  part  of  the  wife, 
and,  I  think,  is  fully  proved.  Again  of  declarations  to 
abide  by  his  former  will,  the  principal,  and  spoken  to 
by  a  witness  eighty  years  of  age  after  an  interval  of  six 
months,  turns  out  to  have  been  words  of  mere  heat  and 
passion,  produced  by  a  transient  quarrel  with  the  wife; 
by  no  means  inferring  any  thing  like  a  deliberate  inten- 
tion, on  the  part  of  the  deceased,  to  carry  his  threats 
into  effect.  On  the  contrary,  there  are  declarations 
infinitely  more  likely  to  be  sincere,  and  infinitely  less 
likely  to  be  mis-represented,  utterly  inconsistent  wilAi 


Cross. 
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1825.     any  intention  on  the  part  of  the  testator  to  adhere  to 
2v2[     *^^  ^^^>  ^^w  propounded.     These  are  spoken  to  by 
^^^v-^^    the  medical  man  who  attended  the  wife  on  the  occa- 
V.        sions  of  both  her  confinements ;  and  by  his  attorney,  to 
whom  the  deceased  repeatedly  expressed,  in  substance, 
an  intention  to  make  a  new  will ;  as,  in  the  month  of 
September,  1823,  and  in  that  of  January,  1824.   Look- 
ing then  to  the  state  of  his  affections,  as  it  appears  on 
the  evidence,  I  see  no  reason  for  concluding  it  at  all 
likely  that  the  deceased  should  prefer  his  nephews  and 
neices,  to  his  wife  and  his  children->^and  with  respect 
to  testamentary  declarations,  the  evidence  is  such  as  to 
satisfy  my  mind,  that  they  fortify,  and  confirm,  instead 
ofweakening,  or  impugning,  the  presumption  said  to 
be  rebutted. 

But  this  effect,  again,  is  sought  to  be  ascribed,  to  a 
codicil,  made,  it  is  said,  a  few  days  after  the  birth  of  his 
first  child.    This  has  been  argued  to  amount  tq  a  re- 
publication of  the  will,  so  as  to  leave  no  doubt  of  the 
testator's  intending  it  to  operate.     Now,  had  the  de-^ 
ceased  proceeded,  on  that  day,  to  execute  a  formal 
codicil,  referring  in  direct  and  express,  terms  to  this 
identical  will,  the  Court,  I  admit,  must  have  so.  con- 
sidered it,  and  would  have  been  bound  to  pronounce 
the  presumption  adverse  to  the  will,  effectually,  re- 
butted.  But  I  am  inclined  to  think,  for  several  reasons, 
that  no  such  legal  effect  can  be  ascribed  to  it.     In  the 
first  place,  it  is  an  extremely  imperfect  paper,   un- 
attested, and  with  blanks  unsupplied  the  body  of  it; 
although  the    deceased,    supposing   it  to  have  been 
written  in  February,  1822,  survived  the  making  of  this 
codicil  two  whole  years.     But,  secondly,  and  princi- 
pally, its  reference  to  the  identical  will  now  p)ropoufi^ed 
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is  extremely  equivocal.  It  begins,  "  This  is  a  codicil 
"  to  my  will  dated  the  18th  of  February,  1822." 
Now  the  reference  here  (18th  February,  1822)  should 
seem  to  be  to  ^,  will  of  that  d^-te,  and  not  to  signify  that 
the  codicil  was  made  on  that  day— especially  as  a  date 
1822,  (generally)  appears  at  the  foot  of  the  codicil. 
This,  undoubtedly,  is  the  grammatical  construction  of 
the  phrase;  for  the  substantive  will,  (not  codicil). is  that 
which  last  immediately  precedes  the  date  in  question. 
True  it  is  that  no  will  of  that  date  appears :  but  it  is  far 
from  improbable  that  a  will  of  that  date,  or  something 
in  the  nature  of  a  vnll,  was  actually  made  by  the  de- 
ceased. He  had  a  daughter  born  on  the  14th  of  Febru- 
ary, in  that  year.  It  is  very  probable  that  he,  soon 
after,  made  a  will  to  provide  for  that  daughter ;  and 
that  the  codicil  in  question,  had  reference  to  that  will, 
and  not  to  the  will  of  1820,  now  propounded.  At  all 
events,  the  reference  of  the  codicil  in  question,  to  the 
will  now  propounded,  is  equivocal ;  and  it  is  not,  there- 
fore, sufficient,  in  my  judgment,  to  amount  to  a  repub- 
lication of  that  will,  so  as  to  rebut  the  presumption 
that  he  h?d  intentionally/  abandoned  it— fortified  as  it  is, 
instead  of  being  weakened,  or  detracted  from,  by  what 
appears  in  the  evidence  as  to  the  state  of  his  affections, 
and  even  as  to  his  testamentary  declarations,  in  my 
view  of  their  effect.     The  circumstance  of  this  codicil 

* 

being  found  in  the  same  envelope  with  the  will  of  1820, 
by  no  means,  unequivocally  proves  that  it  was^  de- 
posited there,  in  order  to  its  being  considered  a  part 
of  that  will.  It  has  various  bends,  and  folds,  ^nd  so 
has  the  envelope;  which  renders  it  probable  that  it 
was  not  deposited  there,  in  contact  with  that  will, 
immediately,  and  in  the  first  instance. 

2g 


1825. 

Hilary 

Term. 


GlBBENS^ 
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1825.  Lastly,  there  is  a  third  testamentary  paper  before  the 

Term.  Court,  everyway  imperfect,  indeed,  and  without  date,  or 
signature,  but  not  unimportant  in  the  cause.  As  to  the 
V.  particular  time  when  this  was  written,  all  which 
appears  is,  that  it  was  subsequent  to  the  birth  of  the 
daughter,  but  preceded  that  of  the  son.  It  is  not  im- 
possible that  this  was  the  **  wiir  (so  styled)  meant  to 
be  referred  to  by  the  codicil,  supposed  to  have  re- 
published the  will  of  1820.  But,  be  that  as  it  may, 
this  third  paper,  though  inoperative,  j5er  se,  under  the 
circumstances,  notwithstanding  the  sudden  death  of 
the  testator,  is  strong  to  repel  the  notion  of  any  inten- 
tional adherence  on  his  part  to  the  will  of  1820.  For 
its  object  is  to  postpone  the  nephews  and  nieces  to  the 
wife  and  children ;  giving  the  bulk  of  the  property  to 
the  wife,  and  her  issue,  in  the  first  instance. 

Upon  the  whole,  if  the  legal  presumption  were  the 
other  way — did  the  law  presume  the  will  of  1820,  to 
be  adhered  to,  instead  of  presuming  it,  as  it  does,  to 
be  abandoned — I  am  of  opinion  that  this  third  paper, 
coupled  with  the  evidence  as  to  the  state  of  his  affec- 
tions, and  as  to  his  intention  of  making  a  new  will 
altogether,  would  be  almost  sufficient  to  repel  that 
presumption,  and  to  compel  the  Court  to  pronounce 
for  an  intestacy.  But  the  actual,  legal,  presumption 
being  as  it  is ;  and  being,  as  it  is,  fortified  and  con- 
firmed, by  the  evidence,  in  every  part,  as  well  as  by 
this  third  paper,  I  pronounce  the  will  of  1820  to  be 
revoked ;  and  that  this  deceased  is  dead,  so  far  as  ap- 
pears, intestate  in  law. 
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In  the  goods  of  Don  Francisco  Rioboo,  deceased. 


4th  Session. 

(On  Motion.) 

Don  FRANCISCO  rioboo,  late  of  Lima,  died  Administm- 
several  years  ago,  in  Lima,  havii^  made  his  will,  ^J^^i^^'^. 
bearing  date  the  16th  of  June,  1819,  of  which  he  ap-^^^^J^ 
pointed  certain  executors,  who  appeared  to  have  taken  ^^^f?°®'  ^®" 
various  steps  relative  to  the  effects  of  the  testator  in  substituted  at- 
the  Courts  at  Lima.  exwutors,  " 

The  testator  had  remitted  40,000  dollars  to  two^^^^^^*^ 
mercantile  houses  in  London,  at  interest ;  each  having  f  "  f  *^«»" 

'  '  ®  (only)  "from 

received  20,000  dollars ;  in  whose  hands  such  sums,  Auwor-such 

•  .t    •    ,  ^  ^.11  •    •  extracts  con- 

With  interest,  were  still  remammg.  sbting  of  the 

An  official  extract  consisting  of  the  inception  of  this  ^^^'^5!e^ 
will— a  clause  therein  (the  34th)  being  that  bequeathing  J^JJ^j^J^^ 
these  40,000  dollars — the  appointment  of  executors — therein;  the 

11  IT  i«i  -iiiii  >  one  contain-- 

and  the  concluding  part  of  the  will,  had  been  trans- iug  the  ap- 
mitted   to  this  country;    together    with   a  power  of|S^,^^^f^j 
attorney  from  the  executors,  and  a  substitution  under  ^^^^^e^ 
it  to  Samuel  Winter,  Esq.,  of  London,  authorising  him  testator's 

(only)  pro- 

to  recover  from  Messrs.  Darthez,  brothers,  merchants  perty  in  this 
in  London,  such  sum  or  sums  of  money  as  might  be  in  ^^""  ^' 

2g2 
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2®^^-  their  hands,  belonging  to  the  estate  of  the  testator ;  and 
Term,  to  take  all  needful  measures  for  the  recovery  thereof, 
before  all  competent  tribunals— Messrs.  Darthez  being 
one  of  the  two  houses,  to  each  of  which  20,000  dollars, 
as  already  said,  had  been  remitted  by  tlie  testator  in 
his  life  time.  No  other  property  belonging  to  the  said 
testator  than  the  said  40,000  dollars,  with  interest,  was 
in  this  country.  * 

The  extract,  as  above,  from  the  said  will,  together 
with  authenticated  copies  of  the  probate  of  the  same 
granted  by,  and  of  several  petitions  and  decrees  rela- 
tive thereto  had  before,  the  legal  Spanish  authorities 
at  Lima  were  now  ashibited :  as  also  were  the  power 
of  attorney  and  substitution  to  Mr.  Winter,  in^  the 
Spanish  language,  with  notarial  translations,  and  affi- 
d{(vits  in  verification  of  the  several  facts  stated  in  the 
case.     Whereupon 

The  Count,  *  ' 

Was  pleased,  on  motion  of  counsel,  to  decre^  ad' 
ministration,  with  the  said  extract  from  the  smd  will 
annexed y  limited  to  the  effects  of  the  deceased  iii  the ' 
hands  of  Messrs.  Darthez,  merchants,  in  Loudon,  (a!bd 
also  further  limited  until  the  will  itself,  or  a  tnore  au- 
thentic copy  of  the  extract,  should  be  brought  into  the 
registry)  to  Mr.  Winter,  as  substituted  attorney  6f  the 
executors  named  in  the  same. 
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Williams  v.  Goodyer. 


1st  Session. 


Qucsre, 

1  HIS  was  a  cause  of  office,  promoted  by  the  Rev.  '^^®^^^  ^^^ 
Theodore  Williams,  vicar  of  Hendon,  in  the  county  of  and  brawls 
Middlesex,  and  diocese  of  London,    against    James  I^^Jp^y 
Goody er,  a  parishioner,  for  ''  quarrelling,  chiding,  and  J^^'^  ^^  P^^^ 
**  brawling,  by  words,  at  a  vestry  meeting,  in  the  church-yard, 
*'  vestry  room  belonging  to,  and  situate  in  the  church-yard^^  penaiues 
"  of^  the  said  parish  of  Hendon"— and  also,  for  "  using  Edward  vr. 
'' scurrilous  and  insulting  language  to  the  Rev.  The- ^' ^^^  ^*j^^ 
'*  odore  WiUiams,  clerk,  the  vicar  of  the  said  parish,  ^**e^er  the 

*■  '  gross  abuse  of 

*'  while  presiding  as  chairman  of  the  said  vestry.  a  minister. 

The  articles,  after  pleading  the  statute  of  Edwai'd  VI,  ing  at^^eet- 
against  quarrelling,  chiding,  and  brawling,  by  words,  iislironere  m 
in  any  church  or  church-yard— ziA  also,  that,  by  the  ^^<Ji^iJ^?[ 
laws,  canons,  and  constitutions    ecclesiastical ^  of  this  ^ai  offence, 
realm,  all  persons  are  bound  to  demean  themselves  able,  as  «ucA, 
orderly,  soberly,  and  peaceably,  in  chapels,  churches,  ecciesiMticaT 
and  church-yards,  upon  pain  of  ecclesiastical  censure—  uben^gUiaWe 
proceeded  to  charge  Mr.  Goodyer,  specifically,  with  the  ^^.^  ^^^^ 
offence  (or  offences)  in  question — expressly  pleaded  to  "  chiding  and 
have  been  committed  at  *'a  monthly  vestry  meeting,  withinlL  sta- 
''  held  on  the  29th  of  October,  1823,  in.  the  vestry '^ta^^  vl ^ 
**  room  belonging   to,    and  situate  in  the  church-yard ^J^^^^'^^^^ 
"  of,  the  parish  of  Hendon,  for  the  purposes  of  auditing  ^^  clearly, 

/  >  J     .1  •   i_    1.      •  f  notheldina 

*'  the  overseers  accounts,  and  other  parish  busmess ;    consecrated 
at  which  Mr.  Williams,  as  vicar  of  the  parish,  was  in  ^^in  a  ^* 

thp  rhnir  church  or 

tne  Cnair.  church-yard. 


Williams 
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1825.  in  answer  to  this,  it  was  pleaded,  on  the  part  of 

Term.     ^^  defendant,  that  the  articles  were  false;  at  least 
in  that  part  of  them  which  alleged  that  the  said  vestry 
V.        meeting  was  held  in  a  room  situate  in  the  church-yard  (f 
tJie  said  parish  of  -Hbwfow— for  that,  in  truth  and  fact, 
^'  the  articulate  vestry  meeting  was  held  in  a  certain 
''  room,  called  the  parlour,  situate  on  the  ground  floor 
"  of  an  inn,  alehouse,  or  public  house,  known  by  the 
"  name  or  sign  of  the  Greyhound,— jtA/rt  the  said  house 
*^  is  licensed  as  a  public  house — tliat  the  said  room  or 
''  parlour  is  constantly  used  by  persons  resorting  to  the 
*'  ^aid  public  house  for  entertainment,  or  refreshment-- 
''  that  parish  dinners  for  the  said  parish  are,  usually, 
*'  had  in  the  said  room  or  parlour— <A^  public  ordi-; 
*'  naries,  or  dinners,  on  Sundays,  and  on  other  day8» 
"are  frequently  held  in  the   same^A^  ballsj.ajid 
"  dances,  are  occasionally  given  therein— and  that  m 
'*  part  of  the  said  room,  or  parlour,  or  of  the  public 
'*  house  of  which  the  same  is  a  part,  is  sUwted  in  thf 
^'church-yard  of  the  said  parish  of  Hendou."     The 
allegation  also  went  into  circumstances  to  4hew  that 
the  true  character  of  the  transaction  articulate  was  iK)t 
that  ascribed  to  it  in  the  articles ;  and  that  jthe  offea- 
sive  expressions  imputed  to  Mr.  Goodyer^  in  answer  to 
an  observation  of  Mr.  Williams,  the  vicar,   u>ere  \not 
meant  to  apply  to  that  gentleman,  personally  ^  )yxxt  to 
some  anonymous  informant,  upon  whose  authority,  tbe 
remark  that  provoked  them  was,  avowedly,  made. 

A  second  plea  on  the  part  of  Mr.  Williams  was  now 
tendered,  in  reply  to  that  of  the  defendant,  pleading 
in  substance. 

That "  the  inn  known  by  the  name  or  sign  of  the 
''Greyhound,   situate  in  the  parish  of  Uendon^was 
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"  formerly  *  the  church  house/  and  adjoins  to,  and  the  1^25. 
"  back  of  the  same  abuts  on,  the  church-yard  of  the  Term. 
said  parish— <A/?/,  at  various  times,  subsequent  to  the  «^^'^'*^ 
year  1754,  divers  alterations  and  repairs  have  been  «. 
"  made  in  the  said  inn ;  and,  at  some  such  times,  con- 
**  siderable  encroachments  have  been  made  on  the  said 
*^  church-yard,  parts  of  which  have  been  taken  into  the 
'•said  inn— particularly,  thett  the  room  iii  the  said  inn, 
"  called  the  parlour,  "was  enlarged,  or  built  out,  Upon 
••  the  chuirch-yard  of  the  said  parish — and  that,  at  the 
"present  time,  the  said  parlour  does  encroach  upon  the 
"  s&id  church-yard,  to  the  extent  of  thirty  superficial 
**feet,  or  thereabouts."  In  part  supply  of  proof,  a 
plan  of  the  church-yard  of  Hendon,  taken  by  an  expe- 
rienced surveyor,  in  the  year  1754,  at  the  expence  of 
thte  then  lord  of  the  manor  of  Hendon,  was  annexed  to 
the  iallegation — as  also,  was  a  second  plan  of  the  same, 
taken  also,  as  pleaded,  by  an  experienced  surveyor,  in 
the  present  year,  1 825— and  it  was  expressly  pleaded, 
thslt,  on  a  careftil  comparison  of  the  two,  the  encroach- 
ment of  the  parlour  of  the  Grey^hound  inn,  upon  the 
parish  church-yard  of  Hendon,  to  the  extent  of  thirty, 
at  least,  superficial  feet,  as  before  pleaded,  subsequent 
to  the  year  1754,  was  distinctly  apparent. 
•  '  7%e  admismn  of  this  allegation  was  opposed  on  the 
part  of  the  defendant.  It  was  said,  it  furnishes  no 
€lttfewer  to  the  case  laid  by  the  defendant.  It  admitis 
that  the  meeting  was  held  at  a  public  house;,  in  a  room 
or  parlour,  constantly  used  by  persons  frequenting  the 
said'  public  house,  in  manner  as,  and  for  the  purposes 
stated  by,  the  defendant  in  his  allegation ;  in  doing 
which  it  admits  the  defendant's  whole  case.  Granting 
the  fact  to  be,  as  pleaded,  that  a  part  of  this  room  or 
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18^5.  parlour  (a  comparatively  small  part)  is  locally  situate 

^5^^  within    the   true   boundary  of  the   church-yard,  it 

v-^^v-^^  would  fail  to  sustain^  this,  the  original  case  as  charged 

V.  in  the  articles :  nor  would  the  defendant,  clearly,  be 

GkKiDYER.  g^jjjg^t  ^jj  ^2^  gaid),  to  the  penalties  of  brawling  by 

words  in  a  churc/i-pard,  for  any  words  whatsoever, 
uttered  in  such  a  place,  •  howsoever  proved.  .  It  was 
also  argued  that  no  evidence  upon  the  plea  wasiUao^ 
to  satisfy  the  Court  as  to  the  truth  of  the  main  feet 
pleaded:  though  it  was  admitted  that  the  htt  must  be 
taken  as  true  for  tlie  purpose  of  the  argument:  its 
rdevanof  being  the  sole  point,  strictly,  cognizable  by 
the  Court  in  this  stage  of  the  cause. 

In  support  of  the  aUegation^  it  was  urged,  on  the 
other  hand,  that  the  fact  now  pleaded  of  a  part  of  this 
room  or  parlour  being  within  the  church-yard,  coupled 
with  those  other,  admitted,  facts,  of  the  house  itself 
being  church  property,  and  this  particular  room  or 
parlour  being,  immemorially,  used  as  the  parish  vestry 
room,  was  sufficient  to  sustain  the  description  of  it  con- 
tained in  the  articles ;  and  to  subject  the  defendant,  if 
proved  to  have  uttered  there  the  words  imputed  to  him, 
to  the  penalties  of  having  chode  or  brawled,  in  a  con- 
secrated place.  It  was  also  saidy  that  'to  disturb  an 
incumbent,  while  presiding  at  a  meeting  of  his  pa- 
rishioners in  vestry,  in  the  manner  charged  in  the 
articles,  was  an  ecclesiastical  offence  by  the  general 
ecclesiastical  law ;  although  the  vestry  were  not  held 
in  a  consecrated  place,  or,  within  a  church,  or  church- 
yard. But  this  last  part  of  the  argument,  it'  should 
seem,  rather  went  to  the  defendant's  conduct,  viewed 
in  another  light,  and  to  the  general  merits  of  the  case, 
than  was  applicable  to  the  question  immediately  before 
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the  Court,  the  admissibility  of  this  particular  allega- 
tion. 

The  Court 

Said,  it  should  admit  the  allegation,  if  this  were  _  «. 
insisted  upon,  not  deeming  it  so  dearly  irrelevant,  as, 
if  proved,  to  be  of  no  possible  weight,  and  efficacy,  at 
the  final  hearing  of  the  cause.  At  the  same  time,  it 
earnestly  recommended  that  the  case  should  be  ad- 
justed, out  of  Court,  for  the  sake  of  both  parties — look- 
ing to  the  difficulties  which  must  attend  its  progress, 
and  the  uncertainty  of  what  the  result  would  be  (a). 

(a)  The  parties  to  the  suit,  profiting  by  this  advice  of  the  Court,  came 
to  an  amicable  arrangement — and  the  suit  itself  was  afterwards,  on  the 
dame  court  day,  dismissed  by  mutual  consent.  No  costs  were  given  on 
either  side. 
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2nd  Session. 


IN  THE  ARCHES  COURT  OF  CANTERBURY. 


Atkinson  v.  Atkinson. 
(By  Letters  of  Request  from  the  Diocese  of  ^Wanchester.) 

2iid  Session. 

(On  Motion.) 

upJatr '  THIS  was  a  cause  of  divorce  or  separation  a  mensi  a 
b^p^bie  '*^^  *^y  ^^^^®  ^^  cruelty,  (a)  and  adultery,  promoted 
if  required  by  by  Elizabeth  Atkinson,  of  Alverstoke,  in  the  county  of 

the  minis-  »  /*      t»  • 

trant,  to  pro-  Southampton,  and  diocese  of  Winchester,  against  her 
ten  communi-  husbaud,  Thomas  Atkinson. 

2^^  ^"  The  following  interrogatory  had  been  addressed  to 
him,  the  wit-  William  Pricc,  surgeon,  a  witness  on  the  libel. 

ness,  bythe  -  o        ^ 

.8oUcitor,or  Let  the  witness,  William  Price,  be  asked — "are 
of  the^  you  not  well  acquainted  with  Mr.Weddell?^*^  Did  not 
tiyeto^'iS^CT. the  said  Mr.  Weddell  call  upon  you  to  become  a wit- 
ammation«  ness  in  this  causc?    Has  he  at  any  time,  and  when, 

a  witness  m  •^ 

the  cause,      made  suggestions,  or  remarks,  to  you,  concerning  the 

(a)  The  Court,  on  the  admission  of  the  libel,  had  directed  the  artides 
charging  cruelty  to  be  struck  out. 

(6)  Mr.  Weddell  was  the  producenCs  solicitor.  It  appeared  in  the 
cause  that  he  had  formerly  been  the  solicitor  of  Mr.  Atkinson;  and  was 
now  employed  by  his  wife  against  him.  Mr.  Weddell  himself,  also> 
was  a  witness  examined  on  the.libel. 
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ministrant,  adapted  to  prejudice  the  ministrant  in  l^^' 
your  esteem  ?  Has  he  not  told  you  that  a  tremendous,  Term, 
and  most  disgraceful,  case  would  be  established  against 
the  ministrant  ?  On  your  oath,  has  not  Mr.  Weddell,  v. 
either  by  letters  (if  by  letters^  let  the  witness  be  desired^  if 
they  are  in  his  possession,  to  leave  them  with  the  examiner  to 
be  annexed  to  his  deposition,)  or  verbally,  requested  you 
to  state,  that  you,  at  one  time,  attended  the  ministrant 
when  afflicted  with  the  venereal  disease,  or,  that  you 
might  safely  depose  to  that  effect  ?  Let  the  witness 
be  desired  to  set  forth  all  that  passed  between  him 
and  the  said  Mr.  Weddell,  on  the  subject  interrogate." 

In  answer  to  this  interrogatory,  the  witness  had  de- 
posed, in  substance, 

**  That  he,  the  respondent,  was  well  acquainted  with 
Mr.  Weddell— <Atf<  Mr.  Weddell  did  call  upon  him  to 
be  a  witness  in  this  cause — tliat  he  had  expressed  to 
the  respondent,  and  stated  reasons  for  it,  a  very  un- 
favourable opinion  of  the  ministrant;  and  that  such 
opinions  and  reasons  wBre,   certainly,   calculated  to 

prejudice    the  ministrant,    in    the  mind  of  the  res-        .     '; 

.11- 

pondent,  whatever  opinion  he  might  \xb,\^  previously  ev^ 
tertained  of  him ;  but  that  such,  Mr.  Weddell's  com- 
munications, were  private,  and  confidential — that  Mr. 
Weddell  has  expressed  himself  to  the  respondent 
as  sanguine  that  the  charges  against  the  ministrant 
would  be  proved ;  but  he,  the  respondent,  forgets  in 
what  particular  terms— fA^^  Mr.  Weddell  applied  to 
the  respondent,  both  verbally,  and  by  letter,  respecting 
his  becoming  a  witness :  on  such  verbal  application, 
he  asked  the  respondent  whether  he,  the  respondent, 
had  not  attended  the  ministrant  for  a  venereal  com- 
plaint;   but  without,    otherwise,    requesting   the  res- 


••'    1.  : 
<  ill !  t 
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1825.     pondent  to  state  such  to  be  the  fact,  or  observing  that 

jTriniiy 

Term,  he  might  safely  so  depose  (a)— the  respondent  has  four  or 
five  letters  which  he  received  from  Mr.  Weddell  on  the 
subject  interrogate,  but,  he  refuses  to  deliuer  them  to  the 
e^rammer,  as  desired  by  the  interrogatory,  or  to  state  the  con- 
tents of  them,  imless  compelled  so  to  do  by  the  man- 
date of  the  Court — ^his  reason  for  such  a  refusal  is  not 
a  wish  to  benefit  either  party  in  the  cause-«it  merely 
proceeds  from  his  considering  that  a  delivery  up  of  the 
said  letters,  unless  by  the  directions  of  an  authority 
that  he  is  bound  to  obey,  would  be,  on  his  part,  an 
unjustifiable  breach  and  violation  of  private  confidence." 

The  Court  was  now  inoved  by  counsel,  to  decree  a 
monition  against  the  witness,  Price — calling  upon  him 
to  bring  into,  and  leave  in,  the  registry  of  the  Court, 
the  letters  so  referred  to  by  him  in  his  deposition- 
such  letters  being  communications  fi*om  the  solicitor  of 
Mrs.  Atkinson,  and  addressed  to  the  witness  upon  the 
subject  of  his  examination. 

Court. 

I  think  that  the  witness  is  bound  to  produce  the 
letters.  If,  upon  cross  examination,  a  witness  is 
bound  to  state  verbal  communications  between  himself 
and  the  producent's  solicitor  relative  to  his  examina- 
tion ;  it  seems  to  me  that  he  is  compellable,  a  fortiori^ 
to  produce  written  ones.     Verbal  communications  may 


I 
/ 


(a)  The  witness's  deposition  to  this  part  of  the  case,  in  effect 
that  the  complaint  for  which  he  had  attended  the  ministrant  was  a 
gonorrhea — that  such  a  complaint  may  originate  from  other  causes, 
though  it  actually  does  originate  in  the  one  suggested  in  the  libel,  in 
nine  cases  out  of  ten — lastly,  that  he,  the  witness,  had  made  no  in- 
quiries, at  the  time,  as  to  the  manner  in  which  it  actually  did  onginatey 
in  the  instance  in  question. 
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have  been  misinterpreted  by  the  witness,  or  maybe  i^?5. 

mis-stated,  through  the  witness's  imperfect  recollection  Term! 
of  them,  to  the  necessary  prejudice  of  one  of  the  litigant 
parties.     Written    communications    speak   for  them-        t?. 

A.TKT1VSOT7 

selves;  being  independent  of  the  witness's  memory — 
and  upon  the  tenor  of  such,  in  point  of  propriety  or 
impropriety,  the  Court  is  able  to  put  its  own  interpre- 
tation. The  letters  in  question,  I  observe,  are  not 
suggested  to  be  relative  to  confidential  matters  of  any 
other  sort:  the  witness  expressly  restricts  them,  in 
his  deposition,  to  the  subject  interrogate,  namely,  that 
of  his  examination,  as  a  witness,  in  the  cause.  Unless 
the  letters  are  procurable  from  the  witness  by  other 
means,  let  the  monition  issue,  as  prayed. 


Bruce  against  Burke. 


3d  Session. 


CBv  Letters  of  Request  from  the  Official  Principal  of  a  mamage  in 

r.  „r'  \         Ireland,  m  a 

the  Consistorial  Episcopal  Court  of  W  mchester.)      private  house, 

at  any  hour  of 

This  was  a  cause  of  nullity  of  marriage,  on  account  night^is^id, 
of  a  former  subsisting  marriage,  promoted  on  behalf  ^y^^^^^^^^^ 
of  Mary  Anne  Bruce,  against  Tobias  Burke.     The  de-  J^oiy  orders, 

•^  '     o  ^  between  two 

fence  set  up  was  the  alleged  nullity  of  the  former  (an  papists,  ac- 
Irish)  marriage ;  under  the  circumstances  stated  in  the  ^mr^Aoiic 

•    J  .  ritual.    A 

judgment.  marriage  so 

celebrated  be- 
tween two  parties  in  a  private  house  in  Ireland  alleged  to  be  null  by  reason  (a  sure  ground  of 
nuUity)  that  one  of  Uie  said  two  parties  was  a  protestant.  That  alleged  ground  of  nullity  held 
not  to  be  sustained :  and,  consequently,  a  second  marriage,  de  factOy  of  that  one  of  the  said  two 
parties,  in  the  life  time  of  the  other,  pronounced  null  and  voiA. 

It  is  competent  to  a  party  to  set  up  the  nullity  of  a  first  marriage,  in  bar  of  a  santence  prayed 
of  the  nullity  of  a  second  by  reason  of  that  first :  though  he  is  convict,  already,  of  bigamy  in 
respect  of  the  said  two  marriages. 
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JUDGMENT. 

Sir  John  Nicholl. 
This  is  a  suit  of  nullity  of  marriage  promoted  and 
brought  by  Mary  Amie  Bruce  against  Tobias  Burke— 
the  alleged  ground  of  such  nullity  being,  that  he,  the 
defendant,  had  a  wife  living  at  the  time  of  his  marriage, 
de  facto,  with  the  plaintiff,  or  complainant.  Most  of 
the  facts  are  indisputably  proved.  I  mean  the  follow- 
ing. The  double  marriage  of  a  Tobias  Burke,  first 
with  Mary  Butler,  in  June,  1815,  and,  secondly,  with 
Mary  Anne  Bruce,  the  complainant,  in  December, 
1820,  living  the  said  Mary  Butler,  is  indisputably 
proved.  It  is  also  indisputably  proved  that  a  Tobias 
Burke  was  indicted  at  the  Old  Bailey,  in  1822,  for 
having  so,  feloniously,  in  the  life  time  of  a  first  wife, 
intermarried  with  Mary  Anne  Bruce,  the  present  com- 
plainant— that  he  was  convicted  of  the  felony  in  the 
said  indictment  specified,  and  sentenced  to  transporta- 
tion for  seven  years— and  that,  at  the  time  of  the  issue 
of  the  citation  in  this  cause,  he  was,  and,  I  may  add, 
still  is,  a  convict  on  board  the  Leviatlian,  a  convict 
hulk,  lying  in  Portsmouth  harbour.  The  identity  of 
this  Tobias  Burke,  with  Tobias  Burke  the  party  pro- 
ceeded against  in  this  suit,  and  of  the  second  marriage  in 
respect  of  which  he  was  so  convicted  of  bigamy,  with 
that  of  which  a  sentence  of  nullity  is  now  prayed,  is 
also,  I  think,  amply  established.  In  addition  to  the 
substantive  proofs  of  such  double  identity,  I  observe, 
that  the  defence  set  up  plainly  admits  it.  For  the 
defence  set  up  is,  not  a  diversity  in  either ;  but  that 
at  the  time  of  the  first  marriage,  the  defendant,  admit- 
ting his  identity,  and  that  of  his  second  marriage  with 
the  marriage  now  sought  to  be  annulled,  was  a  prates- 
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iant^his    said    first    marriage    being    pleaded,     and      1825. 
proved,  to  have  been  celebrated  in  a  private  house,  at      y^f 
Cashel,  in  Ireland,  by  a  popish  priest,  and  tobe^.  valid     ^-'^^*^ 

•  .  Bruce 

marriage,  both  parties  being  papists,  on  the  one  ^  v. 
hand  (a) — and  it  being  expressly  pleaded,  and  proved,, 
to  be  essential  to  the  validity  of  a  marriage  so  cele- 
brated, on  the  other  hand,  that  at  the  time  of  its  actual 
celebration  both  the  contracting  parties  should  be 
papists  (b). 

(a)  The  libel  pleaded  that  *^  by  the  law  prevailing  and  established  in 
"  Ireland  in  the  year  of  our  Lord  1815,  and  long  before,  in  that  part  of 
''  the  nnited  kingdom  of  Great  Britain  and  Ireland,  called  Ireland,  a 

marriage  had  and  celebrated  by  a  Roman  catholic  priest,  in  a  private 
house,  according  to  the  rites  and  ceremonies  of  the  Roman  catholic 
**  church,  between  two  persons,  both  of  the  Roman  catholic  religion, 
**  was  and  is  valid  to  all  intents  and  purposes  whatever  in  law."  This 
article  of  the  libel  was  deposed  to  in  terms  of  positive  affirmance  by  two 
gentlemen,  barristers,  each  of  whom  had  practised  at  the  Irish  bar. 
According  to  their  evidence  "  there  is  no  restriction  of  time  or  place 
^*  as  to  catholic  marriages  in  Ireland — a  private  house  is  as  good  as  a 
''  church,  and  the  afternoon  or  evening  as  any  canonical  hour."  The 
marriage,  however,  must  be  '*  by  a  Roman  catholic  priest,  or  a  person 
**  in  orders  (for  a  protestant  minister  will  do  as  well)  and  according  to 
'^  the  form  of  the  Roman  catholic  ritual,"  as  it  is  expressed  by  one  of 
those  gentlemen.  The  other  expresses  it.  "  It  may  be  celebrated  by  a 
"  Roman  catholic  priest,  or  a  priest  of  any  other  denomination.  But  it 
^'  must  be  by  the  Roman  catholic  form,  or  at  least  some  form  that  unites 
<'  the  parties  in  the  state  of  matrimony."  The  form  of  marriage,  as 
celebrated  according  to  the  ritual  used  in  the  Roman  catholic  church, 
was  stated  at  length  by  a  witness  examined  on  the  libel,  Mr.  Henry, 
a  catholic  priest,  in  answer  to  a  special  interrogatory  addressed  to  him 
as  to  that  particular. 

(b)  The  defensive  allegation  pleaded  art.  1. — "  that  in  and  by  an  act 
<<  of  parhament,  passed  in  the  kingdom  of  Ireland,  in  the  nineteenth  year 
^^  of  his  late  majesty  king  Geo.  II.  c.  13,  entitled  **  an  act  for  annulling  all 
^^  marriages  to  be  celebrated  by-any  Romish  priest  between  protestant  and 
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The  first  marriage,  then,  as  I  have  just  said,  was 
celebrated  at  Cashel,  in  June,  1815 — and  it  is  proved, 
and  indeed  admitted  on  all  hands  to  hare  been  a  valid 
marriage,  if  both  parties  were  papists.  It  is  in  the 
negation  of  this  last  particular,  as  to  one  of  the  parties, 
that  the  defence  set  up  solely  consists.  Accordingly, 
the  substance  of  the  defensive  plea  is,  that  Burke,  the 
defendant,  was  bom  at  Templederry,  in  the  county  of 
Tipperary,  in  the  year  1794 ;  and  was  baptized,  in  that 
year,  by  the  then  vicar  of  the  parish,  a  priest,  or  minis- 
ter, in  holy  orders,  of  the  church  of  Ireland— M^i/,  in 
1801,  he  was  sent,  for  education,  to  a  protestant 
school  in  Templederry— /Atff  from  1807  to  181 1,  he  was 
resident  with  a  wine  and  spirit  merchant,  to  whom  he 
had  been  apprenticed,  in  the  first  of  those  years,  at 
Carlow— and  that,  in  1811,  he  went  to  Dublin,  and 
there  continued  up  to  the  period  of  his  Drefeii^!^^  mar- 
riage  (so  styled  in  the  allegation)  with  Mary  Butler, 


**  protestant,  or  between  protestant  and  papist,  and  to  amend,  andinake 
**^  more  efiectual,  an  act  passed  in  this  kingdom,  in  the  sixth  year  of  hef 
''  late  majesty  queen  Anne,  entitled,  an  act  for  the  more  efiectual  prevent- 
<<  ing  the  carrying  away,  and  marrying,  childreii,  agaifist  the  wilb  of  Vieir 
*' parents,  and  guardians ;  it  is,  amongst  oth»  things,  enacttid^  in <tfi^^ 
'*  words,  or  to  the  effect  following,  to  wit — that  evetf  qmrUge  Ad/ 
''  shall  be  celebrated  after  the  first  day  of  May,  which  shall  be  ia  the  yoi^ ; 
^'  of  our  Lord  God,  1746,  between  a  papist  and  any  person  who  hath. 
"  been,  and  professed  himself  to  be,  a  protestant,  at  any  time  before  such 
"  celebration  of  marriage ;  or  between  two  protestants ;  if  celebrated  by  a 
''  popish  priest,  shall  be,  and  is  hereby  declared,  i^soKitely  null  and  toid 
'*  to  all  intents  and  purposes,  without  any  process,  judgment, or  sentenM 
*'  of  law,  whatsoever,"   No  exhibit  was  annexed  to,  or  witnesa  e9|amiaed- 
upon,  this  article — the  act  in  question  being,  expressly  so  pleaded^  .\ 
public  act,  and  as  such  to  be  known  and  taken  notice  of  by  all  judg«s  . 
aud  courts  of  judicature. 
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in  June,    1815.     And  the  allegation  cvpresdy  pleads,      1^25. 
thaty  during  the  whole  of  the  above  period,  (but  more      Term, 
particularly  for  the  last  twelve  months  anterior  to  the     ^\*^ 
said /?re/e;/(fcrf  marriage)  he,  Burke,  was,  and  professed         v. 
himself  to  be,  a  protestant  of  the  church  of  Ireland — 
attended  divine  service  in  churches  of  the  protestant 
communion — and    conformed  to  the  rules  and  ordi- 
nances of  the  protestant  establishment. 

It  thus  appears,  by  his  own  plea,  that  Burke  was  a 
native  of  Tipperary,  not  far  from  Cashel ;  and  that  he 
had  been  resident  in  Dublin  for  some  years  prior  to 
June,  1815.  And  it  appears,  by  the  evidence  of  a 
witness,  named  Willis,  that  he  had  occupied,  and  car- 
ried on  business  as  a  spirit  dealer,  in  a  house  situate  in 
North  King  street,  Dublin,  from  the  month  of  March, 
1814,  to  that  of  September,  1815,  including  the  twelve 
months  immediately  preceding  his  marriage;  during 
which,  it  is  pleaded  in  particular,  that  he,  Burke,  was, 
and  professed  himself  to  be,  a  protestant.  Willis  is 
confident  as  to  dates ;  having  purchased  of  Burke  the 
remainder  of  his  term  in  the  house  in  North  King 
street,  on  his  quitting  it,  in  September,  1815. 

Being  so  resident  in  North  King  street,  it  appears, 
that  Burke  became  acquainted  with  his  then  future 
wife,  Mary  Butler,  on  occasions  of  her  accompanying 
her  father  from  Cashel,  where  he  resided,  to  Dublin. 
Butler,  the  father,  who  was  a  leather  merchant,  often 
went  from  Cashel  to  Dublin,  on  business ;  and  some- 
times, at  least,  lodged  with  Burke,  in  North  King 
street,  during  his  stay  in  Dublin.  After  a  short  court- 
ship, Burke  proceeds  to  Cashel,  the  residence  of  the 
wife's  father,  in  order  to  be  married  there,  at  Cashel ; 
taking  with  him  a  certificate  from  his  parish  priest,  in 
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Dublin,  as  to  the  fact  of  his  being  a  catholic — this,  it 
seems,  being  always  required  of  a  non-parishioner, 
before  a  Roman  catholic  priest  will  venture  to  celebrate 
the  marriage  of  a  non-parishioner  as  a  Roman  catholic, 
and  according  to  catholic  rites.  The  witness,  Ryan, 
(a  sister  of  Mary  Butler)  positively  deposes  to  having 
seen,  and  read,  such  certificate,  the  evening  before  the 
marriage ;  as  also  to  its  actual  production  by  Burke 
to  the  officiating  priest,  at  the  time  of  the  wedding. 
Indeed,  the  penalty  to  which  every  catholic  priest  is 
liable  for  celebrating  a  marriage  between  a  catholic, 
and  a  protestant  (a),  creates  a  strong  presumption  that 
such,  the  umaly  precaution  was  taken  in  the  instance 
in  question,  independent  of  the  positive  proof  of  that 
fact  furnished  by  Ryan's  testimony.  And,  I  must  also 
presume,  that  the  priest  who  granted  the  certificate 
was  satisfied  as  to  Burke  being  a  papist — a  matter,  this, 
with  respect  to  which  he  could  not  well  be  mistaken ;  as 
Burke  had  been,  for  the  preceding  twelve  months, 
residing  in  one  and  the  same  house  in  his  parish,  that 
in  North  King  street. 

At  Cashel  then,  in  the  house  of  the  wife's  father, 
Burke  and  the  first  wife,  Mary  Butler,  were  married 
according  to  the  rites  and  ceremonies  of  the  Roman 
catholic  church,  by  Dr.  Wright,  the  then  parish  priest 
of  Cashel,  but  who  is  since  dead :  the  marriage  is 
deposed  to  by  two  witnesses  actually  then,  and  there, 
present;  and  it  clearly  was  a  valid  marriage,  both 
parties  being  papists. 

As  to  the  wife,  this  admits  of  no  question — and  it 
should  seem  to  admit  of  as  little  with  respect  to  the 

(a)  Namely,  transportation;  and  a  pecuniary  forfeiture — that  of 
£500. 
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husband^  even  upon  the  facts  in  evidence  already  Stated.      1825. 
Added  to  which,  every  circumstance  of  the  case  is      Term, 
strongly  corroborative  of  the  fact  of  Burke  being  of  the     "T^^*^ 
catholic    persuasion.      His    w^hole    family,  with  the        v. 
exception  of  an  elder  brother,  are  proved  to  have  been 
papists — a  brother,    Edmund    Burke,   a   papist,  was 
present  at  the  marriage.     The  wife's  family  were  all 
papists :  nor  of  course  would  they  have  consented  to 
the  marriage  at  all,  or  at  least  not  to  its  celebration  in 
that  form,   had  they  entertained  any  suspicion  that 
Burke  was  a   protestant.      But  the  fatheVy    in  the 
course  of  his  visits  to  Dublin    already  stated,   must 
have  known  the  fact  to  be  so :  if,  as  pleaded,  he,  Burke, 
at  all  times,  professed  himself  to  be  a  protestant ;  and 
attended  divine  service  in  the  churches,  and  conformed 
to  the  rites  and  ordinances,   of   the    protestant  es- 
tablishment. 

But  the  fact  so  constructively,  primd  facie,  proved,  is 
not  left  to  rest  either  on  the  proofs  already  stated,  or 
upon  mere  inference  from  the  circumstances  to  which 
I  have  just  adverted.  Several  witnesses  have  been 
examined  on  the  libel,  who  not  merely  depose  to  their 
belief,  and  to  the  general  reputation,  of  Burke  being  a 
papist ;  but  who  speak  to  other  facts,  utterly  incon- 
sistent with  the  case  now  set  up  of  his  being,  in  truth, 
a  protestant.  They  depose  to  his  attending  mass — not 
indeed  very  frequently,  but  still,  to  his  attending  mass — 
both  at  Carlow  and  Dublin,  up  to  the  period  of  his 
marriage  in  1815.  The  witness,  Kehoe,  who  had  been 
his  fellow  apprentice  at  Carlow,  and  renewed  his  ac- 
quaintance with  him  at  Dublin,  speaks  to  this ;  and  to 
his  demeaning  himself,  in  all  respects,  as  a  worshippeTy 
at  mass,  sprinkling  himself  with  holy  water  on  entering 
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1825.     the  place  where  it  was  celebrated,  and  so  on.     The 
Term,     witness,  Mr.  Henry,  a  Roman  catholic  priest,  deposes 
"r*^^^     to  the  following  fact.     He  says,  thai  Burke  had,  at  one 
».        time,    lodging  in  his  house  in  North  King  street,   a 
Roman   catholic    clergyman,  named    M*Quirk ;  who 
being  very  ill,  he  the  deponent,  as  the  Roman  catholic 
curate  of  the  parish,  was  requested  by  Burke  to  go  and  ' 
read  prayers  to  Mr.  M'Quirk,  in  the  ordinary  way  of 
chapiel  service — Burke  adding,  that  if  the  deponent 
would  attend,  he  would,  himself,  assist  in  the  respon- 
sive part  of  the  service,  and  get  the  two  lights,  and 
wine,  and  other  things,  ready ;    which,  he  said,  he 
knew  how  to  do  very  well,  as  he  himself  was  of  the 
same  persuasion.     The  witness  goes  on  to  say,  that  he 
attended  accordingly,    but    declined    performing  the 
service,  as  he  found  Mr.  M^Quirk  in  too  flighty  a  state 
of  mind  to  attend  to  it.     Burke,  however,  he  adds;  was 
very  urgent  with  him  to  proceed ^  notwithstanding ;  as 
considering  the  prayers  in  the  service  for  the  sick 
effectual  to  drive  away  fairies,  and  evil  spirits;  *'a 
"  notion,"  says  the  witness,  **  which  none  but  very 
"  weak  and  superstitious  catholics  entertain."  Accord- 
ingly, "  it  being  a  maxim  with  him,"  he  says,  "  to 
"  discourage  such  notions,"  he  refused  to  perform  the 
service.     From  this,   as  well  as  from  other  circum- 
stances, and  from  the  result  of  his  enquiries  at  the  time 
of  Burke's  first  coming  into  the  parish  as  to  his  religious 
persuasion,    this  witness  concludes,  by  expressing  his 
firm  conviction,  and  belief,  that  **  what  religion  he, 
'^  Burke,  had,   during  his  residence  in    North    King 
"  street,  in  1814  and  1815,  was,  without  any  manner 
'*  of  doubt,  that  of  the  Roman  catholic  church." 
After  this  marriage  with    Mary  Butler,    in    1815, 
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Burke,  accompanied  by  his  wife,  went  to  DubKn;  1825. 
where,  and  at  Clonmell,  and  other  places  in  Ireland,  7^^ 
they  continued  to  live  and  cohabit  together  as  husband 
and  wife,  till  about  the  year  1817;  he,  Burke,  still 
being  all  this  time,  or  professing  himself,  a  catholic. 
This  is  proved  by  a^  variety  of  circumstances.  For 
instance,  they  had  two  children,  daughters,  Honora  and 
Johanna;  each  of  whom  was  baptised  by  a  catholic 
priest,  after  the  catholic  form ;  on  one,  at  least,  of  such 
occasions,  Burke  being  actually  present.  In  1817  or 
1818,  Burke  having,  as  some  of  the  witnesses  express- ^ 
it,  become  **  unfortunate  in  business,"  left  Ireland,  and' 
came  to  this  country,  accompanied  by  his  wife  and' 
children,  or  one  of  them,  Johanna.  Of  his  history  in 
this  country  prior  to  his  courtship  of  Miss  Bruce,  all 
that  appears  in  the  evidence  is,  that  in  1819,  he  pro- 
cured the  admission  of  Maty  Butler  (or  Burke)  and  a 
sick  child,  the  daughter,  Johanna,  into  Pancras  wotk-^ 
house  ;  where  the  mother  and  child  remained  from  thi^ 
22nd  of  September  in  that  year,  till  the  25th,  when  th^ 
child  died ;  immediately  upon  which  the  mother  quitted 
the  workhouse.  Of  the  mother  (the  first  wife)  nothing 
more  appears  in  the  evidence,  than  that  she  was  living 
at  the  time  of  the  second  marriage.  The  witness,  Lee, 
proves  that  she  was  actually  present  in  Court,  at  th^ 
Old  Bailey,  during  the  defendant's  trial  for  bigamy,  iti 
1822 — ^where,  as  already  said,  he  was  convicted,  and 
sentenced  to  transportation  for  seven  years.  So  faf,i 
then,  the  marriage  with  Butler  should  clearly  seem  t6 
have  been  a  valid  marriage. 

In  the  year  1820,  however,  notvirithstanding  the  pre- 
mises, Burke,  the  defendant,  pays  his  addresses  in  the 
way  of  marriage,   to  Miss  Bruce,  the  complaihknt; 
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1825.  representing  himself. as  a  bachelor:  and,  after  a  cor- 
Term,  respondence  of  some  length,  clandestine  in  every  part 
of  it,  and  in  defiance  of  the  express  prohibition  of  the 
lady's  father,  on  its  coming  to  his  knowledge,  a  majriage 
de  facto,  by  licence,  of  the  parties,  is  had  at  Islington 
church,  on  the  4th  of  December,  1820.  In  the  spring 
of  1822,  Mr.  Bruce,  the  father,  having  learnt  that  Burke 
was  a  married  man  at  that  time,  procured,  in  the  first 
instance,  his  trial  and  conviction  for  bigamy;  and, 
subsequently,  the  institution  of  the  present  suit;  in 
order  to  obtain  a  sentence  declaratory  of  the  nullity  of 
the  marriage  de  facto,  so  had,  in  December,  1820, 
between  the  defendant,  and  his  (Bruce's)  daughter,  the 
complainant  in  this  cause. 

In  the  history  of  the  trial  for  bigamy,  I  observe,  that 
the  bill  was  found  by  the  grand  jury,  in  May,  1822, 
but  that  the  trial  itself  was  not  had  till  the  following 
July.  Burke,  therefore,  had  full  time,  as  he  had  every 
inducement,  to  set  up,  at  that  time,  the  invalidity  of 
the  first  marriage,  by  the  case  now  sought  to  be  made 
in  this  Court ;  on  proof  of  which,  to  a  jury,  he  would, 
most  unquestionably,  have  been  acquitted.  Notwith- 
standing however,  he  is  convicted;  either  not  having  set 
up,  or  having  failed  to  sustain,  the  case  tww  sought  to 
be  made,  on  the  occasion  of  his  trial  for  bigamy.  It 
was  still,  however,  open  to  him,  in  spite  of  that  convic- 
tion, to  plead  and  prove  in  this  Court  the  invalidity  of 
the  first  marriage,  in  bar  of  the  sentence  now  prayed. 
In  order  to  this  he  has,  Aere,  at  least,  regularly  put  in 
issue  the  fact  of  his  having  been  a  protestant  at  the 
time  of  his  first  marriage  in  June,  1815 ;  and,  by  prov- 
ing it,  he  will  clearly  entitle  himself  to  a  sentence  of 
dismissal.     The  matter  so  pleaded,  if  it  be,  is  surely 
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not  even  (UJficult  of  proof.     For  instance,  confining  it  to      1825. 
the  last,  and  most  material  period  of  time,  the  twelve      Term. 
months  immediately  preceding  the  marriager— Burke,     ^'T^^^ 
during  all  that  time,  was  stationary  in  North  King         v. 
street.   If  a  protestant,  during  all  that  time,  frequent- 
ing divine  service  in  the  churches,   and  conforming 
himself  to  the  ordinances,  of  the  protestant  establish- 
ment, could  that,   in  such  a  place  as  Dublin,  have 
escaped  the  knowledge  of  his  neighbours,  friends,  and 
acquaintance?     It  must  have  been    matter  of  pretty 
general  notoriety ;  and  easy  of  proof,  in  the  same  pro- 
portion.    At  the  same  time,  the  burthen  of  proof  as  to 
this  particular  fact  clearly  rests  upon  him,  on  every  con- 
sideration.    The  fact  of  his  liaving  been  a  protestant; 
againt  his  own  professions,  at  least,  on  the  occasion  of 
his  first  marriage — contrary  to  all  probabilities,  and  to 
the  understanding,  at  that  time,  of  all  parties,  and  pri- 
vies, to  the  marriage ;  and  contrary  to  much,  at  least,  of 
his  own  conduct,  as  well  prior,  as  subsequent,  to  the 
marriage — he  must  prove,  and  by  evidence  most  satis- 
factory, to  bar  the  sentence  prayed  by  the  present 
complainant.     And  this,  the  rather,  as  the  conduct  of 
this  person  to  one  of  these  two  females,   (the  only 
question  being  to  which  of  the  two)  is  infamous,   upon 
his  own  shewing.     Either  to  Butler,  as  inveigling  her 
into  a  sham  marriage  by  passing  himself  off  to  her,  and 
her  family,  as  a  papist,  whilst  in  truth  he  was  a  pro- 
testant ;  or  to  Bruce,  as  practising  on  her  the  equally 
or  still  more  infamous  artifice,  (to  accomplish  the  same 
object)  of  representing  himself  to  her,  and  her  family, 
and  connexions,  as  a  bachelor,  free  from  matrimonial 
engagements,  whilst,  in  truth,  he  was  under  such  en- 
gagements, and  a  married  man. 
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Qf  the  •  evidence  actually  adduced  hy  Burke  of  his 
being  a  protestant  at  the  time  of  his  first  maniage,  it 
may  be  sufficient  to  say,  that  it  fails  to  sustain  that 
alleged  fact,  in  every  particular.     Three  witnesses  have 
been  examined  on  the  defensive  allegation.      The  two 
first  of  these,  indeed,  depose  pretty  confidently,  in  ge- 
neral terms,    to  the  fact,  that  Burke,  at  all  times, 
accoarding  to  their  impression  and  belief,  was  a  protes- 
tant—but  their  grounds    of  inference,  their  assigned 
reasons  for  that  impression  and  belief,  are,  most  of 
them,  extiremely  vague,  and  unsatisfactory :  nor  do  the 
witnesses,  as  to  the/eu;  of  a  contrary  description,  depose 
in  tenns  to  which  the  Court  can  attach  much,  or  any, 
credit,  contrasting  them  with  the  much  more  {H*obabIe 
evidence  to  a  contrary  effect,  given  by  the  much  more 
credible  witnesses  on  the  libel.     Dwyer,  for  instance, 
the  first  of  the  two,  who  represents  himiielf  as  a  native 
of  the  same  district  in  Ireland,  and  connected  by  mar- ' 
riage,  with  the  defendant,  after  saying  that  he  kfuiws 
nothing  of  his  birth,  baptism,  or  education,  (of  which  by 
the  way  being r/^  pleaded,  there  is  nothing  in  the  shape  of 
proof,)  but  merely  that  he  '*  always  understood  that  he  was 
"  bred  up  a  protestant y'  goes  on  to  depose,  that  he  lived 
with  the  defendant,  in  North  King  street,  for  nine  or 
ten  weeks,  as  a  sort  of  assistant  in  his  business,  (till  he 
could  procure  some  better  situation,  which  he  was  on 
the  look-out  for,  as  a  clerk  or  accountant,)  in  the  winter 
of  1814.     During  that  period,  he  says,  "Burke,  the 
"  defendant,  by  his  conversation  and  habits,  always 
*'  led  him,  the  deponent,  to  suppose,  that  he  was  a 
**  protestant.     Deponent  could  not  think  otherwise  of 
**  him.     He  used,  regularly,  every   Sunday,  at  least 
*'once  a  day,    to  go  to  church,  the  regular  English 


ARCHES  COURT  OF  CANTERBURY.  483 

*' church  in  Dublin,   either  to   Christ  church,  or  St.      iS^f 
**  Patrick's  church :  never  to  chapel  or  mass.     Besides      zfemf 
**  this,  he  used  often  to  be  talking  to  deponent  about 
"  his  principles,  deponent  being  a  catholic.     He  used 
**  to  give  him  books  to  read  on  controversy,  and  try  to 
"persuade  him  to  turn  protestant,  and  to  read  the 
**  New  Testament ;  and,  several  times,  he  prevailed  on 
**  the  deponent  to  accompany  him  to  church."     Does 
all  this  appear  credible  in  contrast  with  what  is  de- 
posed to  of  this  same  Burke,  at  the  same  period,  by 
the  witnesses  on  the  libel?    The  witness,  Dwyer,  1 
should  say,  is  a  journeyman  painter,  in  this  metro- 
polis— as  his  fellow  witness,  Egan,  whose  evidence  is 
of  the  same  general  complexion,  is  a  common  day 
labourer.     Mr.  Armstrong  indeed,  the  third,  is  a  fully 
credible,  witness ;  but  his  evidence  amounts  to  little  or 
nothing.     He,  like  the  others,  speajcs  to  his  belief  that 
Burke  was  a  protestant;  but  it  seems  to  be  a  belief 
taken  up  upon  slight  grounds — the  principal  being,  his 
having  mice  seen  him  at  Christ  church,  in  Dublin.     He 
says,  too,  that  Burke,  being  a  posthumous  child,  the 
chief  charge  of  him,  of  course,  fell  upon  his  eldest 
brother,  Thomas,  a  protestant,   and,  subsequently,  a 
clergyman  of  the  established  church ;  from  which  cir- 
cumstance he  inferSy  that  Burke  was  educated  in  protes- 
tant principles.     But  that  he  really  was  so;  ox  that  he 
ever  professed  himself  a  protestant;   or  evinced  his 
adherence  to  protestant  principles  by  any  act  of  out- 
ward conformity,  as  by  constant  attendance  at  churches 
of  the  protestant  establishment,  as  pleaded,  or  any 
thing  of  that  sort,  he,  the  witness,  disclaims,  in  terms, 
any  knowledge  whatever. 

Upon  the  whole  evidence,  of  which  the  above  is  a 
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1825.  summary,  I  have  no  hesitation  in  saying,  that  the  de- 
Term.  fei^c^  s^t  up  is  not  made  out  in  proof— but  that  the 
defendant's  first  marriage  was  a  valid  and  subsisting 
marriage,  at  the  time  of  his  marriage,  de  facto,  with  the 
present  complainant;  and,  consequently,  that  she  is 
entitled  to  a  sentence  declaring,  and  pronouncing,  that 
marriage  null  and  void. 


4th  Session.  AtkiNSON    V.   AtkiNSON. 

(Ofi  the  Admission  of  an  exceptive  Allegation.) 
AnaUegaiion  THIS  was  a  causo  of  divorcc,  or  separation  a  tncfisa  et 

exceptive  to  * 

the  testimony  thoro^  by  rcasou  of  cruclty  and  adultery,  promoted  by 
be  admissible^  the  wifc  agoinst  the  husband,  as  stated  in  the  case 
matter  ISf  ucxt  but  ouc  preceding.  The  present  question  arose 
pleadable  upon  the  admissiou  of  an  allegation,  exceptive  to  the 
tion:  and  it    testimony  of  a  wituess  examined  upon  the  libel. 

must  be  such  ^ 

as,  if  proved,         JUDGMENT. 

tl::^^'         Sir  John  Nicholl. 

mlmbe  ^^        '^^^  principles,  applicable  to  pleas  of  this  descrip- 

pieaded,too,  tion,  are  sufficiently  familiar,  to  admit  of  their  being 

with  all  pos-         ^  .  . 

sibie  speciti-   referred  to,  without  the  formality  of  any  previous  detail 
tim*^^ pfaces,  of  them.     As  with  reference,  then,  to  those  principles, 
TO  on°^'  ^^  ^^  appears  to  me  that  the  present  allegation  is,  alto- 
wherea     gethcr,  inadmissible. 

witness  IS  oe-  ^ 

sijgned^afor'      The  witucss  whosc  testimony  is  excepted  to,  is  a 

tiori  vouched) 
by  the  one 

party,  to  precise  facts,  it  is  open  to  the  other  to  plead,  before  publication,  deblarations  of  tlie 
witness  contrary  to  those  facts :  which  if  he  does  not,  he  shall  ool  plead  them,  itfter  pub- 
lication, in  exception  to  the  testimony  of  the  witness :  unless  they  are  novittr  pcrvcntoy  kc. 
t.  e.  come  to  his  knowledge  since  publication. 


Atkinson 

v. 
Atkinson. 
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young  woman,  named,  Harriet  Hobbs.  She,  it  seems,  1825. 
has  deposed,  on  the  15th  and  16th  articles  of  the  libel,  y-^f 
as  follows — On  the  15th,  that  '*  from  what  she,  the 
**  witness,  saw  on  those  occasions"  (thereby  meaning 
the  occasiops  specially  referred  to  by  her  in  her  depo- 
sition on  the  said  article)  "  she  has  no  doubt  but  that 
**  Mr.  Atkinson  (the  defendant)  and  Ann  Rolls  "  (a  party 
with  whom  the  said  defendant  is  charged  to  have  com- 
mitted adultery  in  the  libel)  "  upon  many  other  occa- 
**  sions  of  their  being  alone  together  in  the  house  of  the 
' '  latter,  as  deposed,  had  the  carnal  use  and  knowledge 
"  of  each  other's  bodies,"  &c. — And  on  the  16th,  that 
"  she,  the  deponent,  has  no  doubt,  but  verily  believes, 
**  that  Mr.  Atkinson,  and  Mrs.  Rolls,  upon  the  occasion 
"  just  deposed  of"  (thereby  meaning  upon  an  occasion 
specially  referred  to  in  her  examination  upon  the  said 
article)  **  had  also  the  carnal  use  and  knowledge  of  each 
*'  other's  bodies,"  as  above.  The  alleged  contradiction 
is,  that  **  she  the  said  Harriet  Hobbs,  hath,  in  the 
*'  presence  of  divers  credible  witnesses,  both  shortly 
"  before,  and  shortly  after,  her  said  examination  in  this 
''  cause,  admitted,  and  confessed,  that  she  verily  be- 
"  lieved  that  they,  the  said  Thomas  Atkinson,  and  Ann 
**  Rolls,  never  had  the  carnal  use,  and  knowledge,  of 
**  each  other's  bodies"  and,  that  she  hath  also,  since  her 
examination,  in  conversation  writh  some  of  her  friends 
and  acquaintance,  stated,  that  **  she  verily  believed 
"  no  such  adulterous  intercourse  had  taken  place— that 
*'  it  could  not,  as  she  verily  believed,  have  taken  place, 
"  without  her  knowing  of,  or  seeing  it ;  and  that  she 
*'  never  had  seen,  or  known  of,  any  thing  improper, 
*'  passing  between  the  said  parties." 


Atkinson. 
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1825.  Such,  in  substance,  is  the  first  article  of  this  alleM- 

Trinitv 

Term.^     tion — it  is,  in  a  word,  that  the  witness  having  deposed 
^"■^"^^^     on  the  15th  and  16th  articles  of  the  libel,  to  her  beUtf 

Atkinson  .        i  i  i  • 

V.  that  adultery  was  committed  between  the  parties  arti- 
culate ;  has  made  verbal  declarations,  out  of  Court,  to 
her  belief  ih^X  it  was  not. 

Now  it  seems  to  mq,  that  to  the  admission  of  this 
article  of  the  allegation,  there  is  an  objection  almost 
fatal  in  itself,  in  limine y—\t  pleads  matter  which  might, 
and  which  therefore  should,  have  been  pleaded,  before 
publication.  The  15th  and  16th  articles  of  the  libel, 
each  conclude  with  averring  that  adultery  wa$  commit- 
ted between  the  parties  articulate,  on  certaia  occasions 
therein,  severally,  specified.  And  the  witness. designed, 
and  almost  vouched,  to  those  articles  was  Harriet  Hobbs. 
Now  if  Hobbs,  at  any  time  before  publication,  had 
asserted  her  disbelief  that  adultery. .  was  cQ^umtted 
between  the  parties  on  the  occasions  articulate,  might 
not  this  have  J>een  pleaded  before  publication  ?  What 
inference  is  justly  deducible  from  such  a  fact-^^I  mean, 
how  far  it  impeaches  the  witness's  credit^  supposing  it 
to  be — ^is  another  thing :  but  it  was  clearly  open  to  the 
party  to  have  pleaded  the  fact  itself,  if  he  had  deemed 
it  a  material  fact,  befoi^  publication ;  so  that  its  being 
pleaded  at  the  present  time,  after  publication  is  im- 
proper, and,  strictly,  inadmissible.  Whe^e  a  witness 
has  been  designed  to  particular  parts  of  a  plea>  it  is 
always  open  to  the  other  party  to  plead,  before  publica- 
tion, declarations  on  his  part,  contrary  to  the  facts  and 
averments  contained  in  those  particular  parts  of  the 
plea.  Is  the  party  to  lay  by  till  he  has  seen  the  wit- 
ness's deposition,  and  then,  ifconvaiienty  to  plead  them  ? 
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Certainly  not.  For  instance,  in  the  case  of  a  subscribed     1 825. 
witness  to  a  will,  examined  on  a  cmididit.     Is  tlie  party     Term!^ 
opposing  the  will  to  wait  till  publication  of  the  evidence   '-^^-^ 

A.TKINSO'V 

has  passed,  and  then  to  plead,  that  the  witness  has  saidy  v. 
he  *' never  attested  the  will,"  or  as  the  case  may  be,  in 
the  shape  of  an  exception  to  his  testimony  ?  I  think 
that  such  declarations  should  have  been  pleaded,  before 
publication — unless  indeed  they  had  **  noviter  pei^enta'' 
newly  come  to  the  knowledge  of  the  party  pleading 
them,  so  averred,  and  so  proved.  Here  there  is  no 
averment  even,  that  these  declarations  of  Hobbs  have 
come  to  the  knowledge  of  Mr.  Atkinson,  since  the 
evidence  has  been  published  in  the  cause. 

But  there  are  other  objections  strongly  applicable  to 
the  admission  of  this  article.  In  excepting  to  the  credit 
of  a  witness  from  what  arises  out  of  his  deposition,  it  has 
been  always  held,  that  you  must  shew  him  to  have 
sworn  falsely  y  and  corruptly.  Would  it  be  matter  of  just 
inference,  that  the  witness  has  sworn  falsely  and  cot^- 
Tuptly,  in  this  instance,  should  the  allegation,  this  part 
of  it,  be  admitted,  and  proved?  It  assigns  a  contra- 
diction which  does  not  involve  any  material  impeach- 
ment of  the  witness's  credit,  in  my  view  of  it.  What 
the  witness  is  said  to  have  stated,  diflFerently,  at  dtflFer- 
ent  times,  is  not  a  matter  of  facty  but  a  matter  of  mere 
inference  or  opiniofi.  In  her  deposition,  she  has  spoken 
to  her  belief  that  adultery  was  committed  between  the 
parties-^at  other  times  she  has  spoken  to  her  beUef 
(assuming  this,  for  argument's  sake)  that  it  was  not. 
But  the  witness  may  have  entertained  cK^rew^  impres- 
sions at  different  times-^sa  that  little  derogatory  to  her 
credit  would  resultfrom  this  part  of  the  allegation  being 
proved.     The  assigned  contradiction  is  not  one  of  that 


Atkinson 
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1 825.  positive,  and  precise,  nature,  alone  sufficient  to  discredit 
Term.  ^  witness.  For  instance — suppose  that  an  interroga- 
tory had  been  addressed  to  Hobbs  to  this  effect. 
v.         Have  you  never  stated  so  and  so  [namely,  your  belief, 

A.TK.  I NSON 

that  the  defendant  never  committed  adultery  with  Mrs. 
Rolls]  either  ^enerfl^,  or,  a  fortiori y  specifically  ;  that  is, 
have  you  never  so  stated  to  such,  or  such,  persons,  and 
so  on  ?    Why,  the  witness  might  then,  not  improbably, 
have  admitted  that  she  had  so  said,   and  might  have 
accounted  for  her  having  deposed  differently;    as  for 
instance,  by  averring  that  she  had  altered  her  opinion 
as  to  the  conduct  of  the  parties ;  or  that  what  she  had 
said  on  that  subject  was  not  meant  seriously;  and  that 
her  real  opinion  and  belief  was  only  expressed  when 
she  was  put  upon  her  oath.     Had  she  denied  it,  how- 
ever, the  assigned  contradiction,  as  being  positive  and 
precise,  might  have  been  pleadable.     But  no  such  in- 
terrogatory was  administered  to  her— and  the  discre- 
pancy, as  pleaded,  being,  accordingly,  not  one  of  a 
nature  to  affect  her  credit,  materially ,  if  proved,  it  ought 
not,  I  think,  to  be  pleaded,  were  it  upon  this  ground 
only.     This  witness's  belief,  either  way,  I  may  add,  is 
obviously,  itself,  quite  unimportant  in  the  cause.    Her 
belief  y  either  way  (she  too,  a  mere  girl)  is  no  proof  that 
adultery  was,  or  that  is  was  not,  committed  between 
the  parties  articulate.     To  what  inference  as  to  this, 
either  way,  is  the  Court  led  by  the  facts,  and  circum- 
stances, to  which  she  has  deposed?     7%ey  constitute 
the  material  part,    the    only    material    part,  of  her 
evidence.     The  Court  can  draw  from  these  its  own 
inference ;  in  doing  which  it  is  likely  to  derive  little 
aid  from  the  belief,  either  way,  of  (especially  such)  a 
witness. 


Atkinson. 
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Lastly,  the  allegation,  this  part  of  it,  is  destitute  of  1825. 
all  that  specification  so  iabsolutely  essential  where  Per^, 
matter  is  pleaded  to  discredit  a  witness,  after  publica-     ^"^^^^ 

Atkinson 

tion.  It  merely  pleads,  that  the  witness  has  stated  v. 
so  and  so — not  saying  when,  where,  or  to  whom,  in  a 
single  instance.  How  is  this  to  be  counter-pleaded ; 
or  how  can  interrogatories  be  addressed,  with  any 
effect,  to  the  witnesses  produced  to  prove  such  alleged 
declarations  ?  In  every  view  of  the  case,  it  appears  to 
me  that  this  first  article  of  the  allegation,  is  one  that 
the  Court  is  bound  to  reject. 

Nor  has  the  second,  the  only  remaining,  article  of 
the  allegation,  in  part  for  the  same  reasons,  any  better 
claim  to  be  admitted.  It  recites  the  answer  of  the  same 
witness,  Hobbs,  (to  the  effect  that  ''  she  has  not  re- 
ceived, or  been  promised,  nor  does  she  expect  to 
receive,  any  reward,  present,  gratuity,  or  satisfaction, 
for  giving  evidence  in  this  cause,")  upon  b. general  in- 
terrogatory  addressed  to  her  on  that  head.  And  it 
then  pleads,  not  that  she  has  been  bribed,  but,  that  she, 
Hobbs,  since  her  examination,  has  admitted,  and  con- 
fessed, '*  that  her  father  did  receive  money  from  Mr. 
Weddell,  the  solicitor  of  Mrs.  Atkinson,  for  her  use, 
and  in  order  to  supply  her  with  clothes—that  her  mo- 
ther had  actually  purchased  clothes  for  her  with  such 
money ;  and  tfuit  Mrs.  Atkinson  had  furnished  it."  Now 
these  again  are  facts,  namely,  that  the  witness  had 
been  bribed,  or  at  least  had  been  tampered  with, 
which,  unless  they  wrenoviter perventa  to  the  knowledge 
of  the  other  party,  which  they  are  not  averred  to  be, 
should  have  been  pleaded  before  publication— and  here 
again,  with  respect  to  these  admissions  and  confessions, 
there  is  all  that  want  of  due  specification  of  times. 
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1825.  places,  and  persons,  already  observed  upon,  as  with 
7^5  respect  to  the  alleged  declarations  pleaded  in  the  pre- 
ceding article.  Upon  the  whole,  the  plea  now  tendered^ 


Afk^^^SoN 


v.        appears  to  me  to  be  purely  dilatory ;  and  to  be  made 

TKiNsoN.  ^p  ^f  matter  not  pleadable  in  this  shape,  and  in  this 

Stage  of  the  cause.     Consequently,  I  reject  it;  jind; 

assign  the  cause  itself  to  be  concluded  on  the  neit 

Court-day. 


• ' ' « 
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3d  Session. 


Allen  v.  Manning. 


A  testator  ThOMAS  ALLEN,  the  party  deceased  in  this  cause, 

made  a  will,  ».        ^  f. 

to  please  his    died  ou  the  16th  of  December,  1823,  leaving  personal 

wife  r  then  a         '  •  '  ' 

second  (un-  property,  ordy,  to  the  amount  in  value  of  about  20Q(tf.^ 
tdfe)Topi^eAt  the  time  of  his  death  he  was  clerk  to  Messrs. 
sometime  af-  WTiitbrcad,  and  Co.,  and  had  been  so  for  nearly,  fi5rtj^ 

ter,  hewent     years. 

to  his  attorney  it«i  -i  -i' 

and  gave  him      In  1806,  the  dcccascd  bemg  then  a  widower  with 
for  anewj'^r  two  children,  daughters,  intermarried  with  Mary  Huke^^ 
teUbgh^mTat  ^^^  survivcd  him,  being  party  in  the  cause  as  Mvy 
the  sametime,  Allen,  liis  widow  and  relict.     She,  at  the  time  of  hpr. 

that  he  was  '  .  ^^  *' 

gom%, that     marriage  with  the  deceased,  was  a  widow,  and  was, 
coSiciito(and  possessed,  in  her  own  right,  of  certain  freehold  and 
re^ve)the'    leasehold  property,    and  other  effects,  producing,  to-^. 
ft  Ws  w'^j's^  gethet,  an  income  of  about  200/.  per  anauni.     T^ 

•will;  but  ^        r 

would  come,  the  next  dajfy  and  execute  the  third,  which  he  mflaiittob4«ig^iA411,'«Kbi«iAly 
in  order  to  defeat  the  first.    Ue  revived  the  first  will,  acordingly ;  but  died  vfithoul  ^j^c^s^it^}^ 
third.    The  Court,  holding  that,  upon  the  evidencf,  he  was  <m/y  prevented  firoto  eXcc'UlM 
this  third  will  by  the  *'  act  of  God,''  in  the  true  sense  of  tliat  phrase,  pronounced  lor  t  <2iw4 
wUl  which  had  been  prepared,  in  his  life-time,  from  the  instructions  so  giVen  by  the  testator 
as  aforesaid.  .'(-,. 


Allen 

V. 

Manning. 
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whole  of  such  property  previous  to  the  marriage  was  1^25. 
settled  on  her,  for  life;  and  afterwards,  as  she,  by  7^^^ 
deed  or  will,  should  appoint.  The  deceased  had  issue 
by  this  marriage  two  children,  a  son,  and  a  daughter, 
both  minors,  at  the  time  of  his  death.  His  daughters 
by  the  first  wife  were  both  married  in  his  life  time-^ 
Ann,  the  elder,  (party  in  the  cause)  to  Thomas  Man- 
ning, in  1 809— and  Frances,  the  younger,  to  William 
Gamham,  in  1822. 

In  the  months  of  February  and  March,  1821,  the 
deceased  made  a  will,  with  two  codicils,  whereby  he 
bequeathed  the  bulk  of  his  property  to  his  then  wife,  for 
her  life;  and  the  whole,  after  her  death,  to  his  four 
children,  in  equal  proportions.  This  will  and  codicils, 
together  with  a  third  codicil^  (of  which  in  the  seque^ 
were  propounded  by  the  widow.  It  appeared  in  evi; 
dence  that  they  were  prepared  by  a  solicitor,  Mr. 
Eamshaw,  whom  the  deceased  vras  in  the  habit  of  em- 
ploying, from  his  own  instructions:  and  they  were 
formally  executed,  and  attested.  It  was  explressly 
pleaded,  on  the  part  of  Mrs.  Manning,  that  the  deceased 
vras  prevailed  upon  to  execute  the  said  will,  only  by  the 
undue  influence  and  importumty  of  his  wife,  the  other 
party  in  the  cause ;  and  that  the  same  was  contrary 
to  his  real  wishes  and  inclinations.  But  of  such  ex- 
press allegation  there  was  no  'proof;  with  the  exception 
of  the  evidence  to  certain  declarations  to  that  effect 
made  by  the  deceased  himself,  on  two  subsequent 
occasions,  that  will  presently  be  stated. 

In  the  month  of  June,  1822,  the  deceased  executed 
another  will,  which  had  been  prepared  for  him  by  a 
Mr.  Hull,  a  solicitor  in  his  neighbourhood,  but  not  the 
solicitor  regularly  employed  by  the  deceased,  from 
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1825.      instructions  given  by  him,  the  deceased,  to  Hull  in  the 

Term?    month  preceding.     The  deceased,  it  was  pleaded  and 

^■p^"^     proved  by  the  testimony  of  Hull,  both  on  occasion  of 

V,        his  giving  instructions  for,  and  on  that  of  his  executing, 

the  said  will,  spoke  in  strong  terms  of  the  injustice  of 

which,  as  he  said,  he  had  been  guilty  towards  his  two 

elder  children  by  the  will  and  codicils  of  February  and 

March>  1821, — alluding  to  the  property  settled  upoa 

his  then  wife  and,  ^r^  he  crpressed  it,  upon  her  children ; 

who,  consequently,  would  be  better  provided  for  than 

his  other  children,  in  the  event  of  that  will  remaining 

operative.    On  both  such  occasions  the  deceased  added 

**  It,"  meaning  the  will  of  February,  1821,  '*  is  my 

"  wife's  will,  and  not  mine/'     Accordingly,  by  .ih^ 

will  of  June,  1822,  the  bulk:  of  his  property  after  his 

wife's  death  was  given  by  the  deceased  to  his  two 

elder  children,  in  equal  proportions,  and  a  legacy  only 

of  200/.  each  to  the  two  younger,  the  children  of  the 

subsisting  marriage.     This  last   will    was    left  with 

Mr.   Hull,  to  be  delivered  to  his  executors  after  his 

death — the  deceased  assigning  as  a  reason  for  this,  that 

"  it  would  occasion  words  if  he  took  it  home,"  and 

that  "  he  did  not  wish  his  wife  to  know  of  it." 

On  the  10th  of  December,  1823,  the  testator  called 
upon  Mr.  Hull,  and  told  him  in  the  presence  of  his 
clerk,  a  person  named  Dury,  that  he  wished  to  make 
a  new  will ;  and  desired  that  his  will  of  June,  1822, 
should  be  read  over  to  him.  This  being,  accordingly, 
done,  the  testator  proceeded  to  give  instructions  for  a 
new  will.  Such  instructions,  as  taken  from  the  deceased 
by  Dury,  purported  to  be  expressed  in  a  paper  writing, 
^  indorsed  "  Instructions  for  altering  Mr.  Allen's  will^" 
written  by  Dury ;  and  in  certain  alterations  noted  in 
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pencil,  also  by  Dury,  on  the  margin  of  the  former  will.  ^S?5- 
The  general  purport  of  the  proposed  will,  for  which  Term, 
instructions  were  so  taken,  was  to  be  as  follows.  After 
the  death  of  the  testator's  wife,  his  property  was  to  be 
divided  into  thirds—a  third  was  to  be  given  to  each  of 
his  two  elder  children;  and  the  remaining  third,  in 
equal  division,  to  the  two  younger.  At  the  same  time 
the  testator  directed  (so  positively  deposed  by  Hull 
and  Dury,  and  so  purported  to  be  contained  in  the  in- 
structions) that  a  note  of  hand  for  200/.  of  his  son-ih- 
law.  Manning,  which  the  deceased  held  as  a  security 
for  money  lent  him  to  that  amount,  should  be  cancelled'; 
and  that  a  further  sum  of  100/.  also  lent  or  advancied 
to  Manning,  by  the  deceased,  but  for  which  he  had  lio 
security,  should  be  retained  by  him.  Manning,  over  and 
above  a  clear  third  of  the  residue,  so  proposed  to  have 
been  given  him  by  the  will  (a).     The  instruction^  so 

(«)  The  "  instructions '•  only  purported  to  express  this,  sub  rnddd, 
being  in  diese  words.  1 ' 


Personal  property  to  be  divided  into  three  shares. 

1st  share,  to  daughter  Manning,  having  had  300/. 

2nd,  to  daughter  Gamham. 

3rd,  George  Thomas  Allen,  and  my  daughter  Mary  Allen,  spinster, 
now  seventeen,  all  payable  at  my  wife's  decease. 

Manning  gave  a  note  of  hand  for  200/.  1st  January,  1823—100/. 
advanced  before. 

Executor  to  cancel  the  note  on  payment  of  all  interest. 

Remainbg  3rd  to  be  divided  between  George  Thomas  and  Mary  AUen^ 

Receipt  of  wife  a  sufficient  discharge. 

Cancel  note. 


Now  it  certainly  might  have  been  a  question  of  construction,  on  the 
face  of  the  instructions  propounded,  whether  the  testator  meant  and 

2i2 
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.    1825.     taken,  as  above,  when  completed,  were  read  4>ver  to  die 
^  ^Term.     deceased ,  who  approyed  of  them,  and  directed  that  ^  a 


« 

€€ 


.  >  will  should  be  drawn  out  confinrma^Ie  dieieto, '  in  xwdier 

.Allen  ' 

^    V.       'that  he,  the  deceased,  might  execute  the  sittne,  cb  ttk 
'  idbllowing  dajr,  at  Hull's  t^ce^  by  warf  t)fcC(meealiiig  til 
](nowledge  of  the  transaction  froia  fidr^  wife«     Hffe  de- 
ceased, at  the  same  timersatd^^^l  am  gpingi  to  execute 

another  will  at  home/4oday,  pr^[Mated1t>y'  Btin  Earn- 

shaw ;  but  it  will  not  be-my^w^— irtis  i|Ot  fast^.  it  is 

not  right,  but  I  will  do  it  to  )pre$erv«  fidaee^  at  hoiM. 

'^'  I  will  come  to  morrow  and' sign 'f Air*  will  ^vv^kfa  will 

-*'  overturn  the  will  that  lam 'gomg/t<i^  sigti  >tJk>'day^  at 

''home/'     These  declaifatictns  of: theid^eaMd  w^ 

positively  dep6sed  to  by  HuUand^Dmy/^  /  i:^  <v. 

On  the  1 1th  of  December  th^  deceased  >e:»eo«ited|  at 

intended  that  his  son-in-law,  Manning,  should  base  ^  a,  third  dEius 
.property  jiluSy  or  minu&y  the  aum  of  300/«  which  he  was  ao  indebted  to 
him.  And  there  was  muck  in  the  ewdence  to  sb^^  tl^at,;  ^wh^terer 
benefit  the  testator  meant  and  intended  to  Mannmg^  it  was  (ilwa^s  his 
intention  to  make  him  account  to  his  estate  for  this  sum  of  3001. 
which  he  had  so  had  in  advance.  Th^  Court,  hotter,  imtead  of 
pronouncing  for  the  instructions  {)ropounded,  which  Ikad  beeii  read 
oyer  to,  and,  as  sworn,  approved  by,  the  ^ficeaaiMi^  proBQuooM  fcr 
the  draft  will,  prepared  by  Hull  from  those  instructions^  which  the  de- 
ceased  had  never  seen ;  and  which  only  appeared,  as  a  scripts  in  the  cai^se, 
annexed  to  Mrs.  Manning's  affidavit  of  scripts.  Upoh  ihe  taoe^oi^'iie 
paper  so  actually  pronounced  for,  there  was  no  such  amtSgul^jf';  it 
being  there  expressed,  clearly  enough,  that  Manning  iBva»  t^  ^ye  a 
third,  over  and  above  the  3001.  which  he  was  indebted  to  tbe  te^Mr ; 
and  Hull  and  Dury  positively  deposed  (and  no  doubt)  imdeiaiocd.  j^ 
conceived)  that  siccA  was  the  deceased's  intention.  It  was  ot»ected 
on  the  part  of  the  widow,  that  it  was  not  competent  to  the  CJout,  under 
these  circumstances,  to  pronounce /or  a  paper  which  hadnev^'beenieen 
ty  the  deceased— -hut  the  Couit  over-ruled  tiiat'obf^on;  uid  aifttrrilj 
pronooncedy  as  said^  for  the  draft  Will:  .''•'     i'.*     v.; 
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his  own  house>  a  codicil  to  his  will  of  February,  1821.  1825. 
Such  codicil  was^  unquestionably,  the  instrument  re-  To!^ 
ferred  to  by  the  deceased,  as  a  wiU,  in  his  declarations  to 
Hull  and  Dury :  it  was  to  have  been  executed  on  the 
10th,  and  its  execution  was  merely  deferred  till  the 
1 1th,  by  reason  of  a  press  of  busine9s  in  the  attorney's 
office,  which  prevented  its  being  completed,  as  origin- 
ally proposed,  on  the  first  of  those  two  days.  It  was 
prepared  by  Mr.  Eamshaw,  from  instructions  which 
the  deceased  had,  himself,  called  at  his  office,  and  given 
to  him,  on  the  9Ui  of  December.  The  sole  purport  of 
that  codicil  was,  to  secure  the  return  to  his  estate  of 
the  300/.  which  the  deceased  had  lent,  or  advanced,  to 
his  son-in  law.  Manning.  In  order  to  this,  it  directed 
that  the  said  sum  of  300/.  should  be  taken,  and  con- 
sidered, as  part  of  the  fourth  share  to  which  Mrs. 
Manning  was  entitled,  in,  and  by,  the  will  of  February, 
1821:  and  the  codicil  in  question  confirmed  the  said 
will,  that  of  February,  1821,  and  the  two  former  codi- 
cils, in  all  other  respects.  It  was  pleaded  on  the  part 
of  Mrs.  Manning,  that  this  codicil  was  only  procured 
from  the  deceased,  as  the  will  had  been,  by  the  undue 
inflti^fice  iaiwi:^  importunity  of  his  wife :  but  of  this, 
agaih,  thi6re  t*^^  tfd  other  proof  than  resulted  from  Ae 
deceased^s  previous  dckilarations  to  that  effect,  to  Hull, 
and  his  clerk,  Dury. 

Outthesaid  11th  of  December,  the  deceased,  who 
had  long  been  afflic^^d  with  cough  and  asthma,  feeling 
hiiiflself  Worbe,  seht' for  his  apothecary;  by  whose 
ddviCe he  gtaid^at hottte  on  that  day:  nor  did  the  de- 
ceasecl,  in  fact  ev(^r  quit  his  house,  after  the  10th  of 
December.  ,  He  died:  in  the  night  of  the  16th.  It  was 
pleaded  on  the  part  of  Mrs^i  Manning,  that  he  ;W«s 
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18^5.  incapable  of  quitting  his  house  after  the  10th,  and,  con-* 
Term!  sequently,  of  fulfilling  his  engagement  with  Mr.  Hull. 
^^T^^^  On  the  contrary  it  was  pleaded  by  the  widow,  that  the 
V.  deceased,  although  indisposed  on  the  11th,  and  gra- 
dually getting  worse  till  he  died,  still  was  down  stairs 
each  day ;  and  might,  if  he  had  chosen,  have  gone  to 
Hull's  office,  situate  only  200  yards  from  his  own 
house>  amf  day,  previous  to  the  15th.  And  Mr.  Gore, 
his  apothecary,  deposed  to  this^art  of  the  widow's 
plea,  that  he  had  recommended  the  deceased  to  stay  at 
home  on  the  11th,  merely  as  a  matter  of  precaution, 
there  being  no  actual  necessity  for  his  staying  at  home 
QD  that  day;  and  he,  the  deponent,  having  frequently 
seen  him  out,  and  employed  in  his  ordinary  pursuits, 
when  he  was  worse — that  on  the  12th,  he  was  much 
better  than  on  the  11  th — and  that  his  illness  only  as-- 
sumed  an  alarming  character,  and  was  only  considered 
by  the  deceased  himself,  and  by  those  about  him,  likely 
to  be  fatal,  on  the  evening  of  the  14th  December. 

The  will  (and  its  three  codicils)  of  February,  1821, 
was  propounded  on  behalf  of  the  widow  —and  thi  will 
of  June,  1822,  in  conjunction  with  the  pencil  notes  on 
its  margin,  and  the  instructions  taken  by  Dury,  as 
above,  on  the  10th  of  December,  1823,  was  propounded 
on  behalf  of  the  daughter,  Mrs.  Manning. 

Judgment. 

Sir  John  Nicholl. 

The  evidence  taken  upon  the  several  allegations 
leaves  no  doubt  upon  my  mind,  either  as  to  the  inten- 
tions of  this  testator,  or  as  to  the  legal  construction  to 
be  put  upon  his  several  testamentary  acts. 

The  testator  made  a  will  in  1821,  leaving  his  pro- 
perty   to    be    divided  among  his  children  in   equal 
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proportions.  It  was  prepared  for,  and  executed  by  him, 
under  circumstances,  and  in  a  manner,  as  appears  by 
the  evidence,  which  negative  the  imputation  of  impro"- 
per  interference  on  the  part  of  the  wife,  or  any  otlier> 
of  a  nature  in  the  slightest  degree  to  affect  the  legal 
validity  of  that  will.  He  might  have  made  it  to  please 
his  wife ;  and  even  at  her  instance,  and  through  her 
importunity:  still  nothing  of  all  this  appears  in  the 
evidence,  of  a  nature  at  all,  I  repeat,  to  aflfect  the  legal 
validity  of  the  will.  However,  in  the  month  of  June, 
1822,  the  deceased  makes  a  new  will,  through  the 
agency  of  another  solicitor,  of  a  somewhat  different 
tenor  from  the  former :  and  by  this,  of  itself,  and  quite 
independent  of  any  declarations  as  to  his  dissatis&c^ 
tion  with  that  former  will,  and  so  on,  the  wiirof  1821 
clearly  stood  revoked.  This  will  of  June,  1822,  would 
indisputably,  have  been  entitled  to  probate,  had  the 
testator  died  without  doing  any  other,  or  further,  testa* 
mentary  act. 

Next  in  order  of  time  follows  the  codicil  of  Decem- 
ber, 1%23  ;  it  was  to  have  been  executed  on  the  10th, 
but  was  actually  executed  on  the  11th  of  December. 
It  confirms,  and  revives,  the  will  of  February,  1821 ; 
and  that  again,  so  faVy  became  the  deceased's  lastj  or 
effective  will.  Undue  influence  and  control  on  the 
part  of  the  wife  is  here,  again,  charged :  but  of  such, 
here  again,  there  is  no  proof,  of  a  nature  to  affect  the 
validity  of  the  act,  or  to  prevent  its  operating  as  a  com- 
plete and  effectual  revivor  of  the  will  of  February,  1 82 1 
—and  the  Court,  if  matters  had  stopped  here,  must 
liave  so  considered  it. 

But  it  also  appears  that  on  this  10th  of  December, 
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ims.  tbei  very  day  upon  wlueh  tbr  codicti  ir6tmDg.i1ii6; 
^^  9f  FelM-aary^  1821^  was  to  have  bom  esuutied^idut 
deceased  goes  to  Mr.  Hull  and  gives  him  insthktiiMR 
fip^r,  a,  naw  iviU>  altogethfifc;  jriemiaimq^  thtee  In- 
M4»ixiK'  gtf  uptiQjig  isrith^lecUmtioiis  thtit  he  is;  going  to  CKecote,^ 
ti^  day,  at  home,  a  will  of  ia  ^ireBAUxan,  pnepared 
fofiiim  by  Mr.  ^^amshaw ;;  but  that  he  ivilL;eallctt  the 
following  day,  md  -  execute  at  .mil  ft^veSL .  frotaEt  th& 
]A$lruotiQn&  io  then  g^en  b^;  him;  dxpsessly^kiorder  to 
defeat  the  .wjUll  that  he  is  goiog  to  execute,. 'that  ;8Eame 
d^y,  at  hon^e.  And  tiie  jqate.set  up  by^ithe  djntghter^ 
l^an^ing,  ia  that  these  inatcuctions,  andaccdmpanyiiig^ 
4eclai:atioiis,  under' iJieiirciimsfymccatifixe  swffident  in  tew 
to  defeatf  the  actual  revival  of  the  first  will.    /  . 

Now  it  i|i9ither  ha^  been^  nor  could:  be^  «mtGOLded» 
that  th^9^  anstr  potions  and^tclarationa  oouldi  have  ithe 
e^ct  <sfH]ghi^  tO;  be  ascribed;  ito  :them^  qf/tbmuekim. 
Accocdingly,  it  is  ffirth^r  alleged,!  oft  ihe;:pa]lt  of*  JMro. 
Manning,  that  the  deceased  would  actually^  jharve:ftil<^ 
filled  his  promise  of  calling  at  HulFs  office^  aixl:  execut- 
ing the  proposed  will,  if  he  had  not  foeea  .prevented- 
frotm  doing  so  by  what  is  technically  described^  as  tiie 
u  lact  of  God."  This  is  the  daughter's  case:iUid^l 
admit,  as  insisted,  that  in  order  to  sMstsm  iLifihe  is! 
bound  to  satisfy  die  Court  in  the  .thrde  foUowing  ypar- 
ticulars.  First,  ths^t  tl^et  deceased  fuHy  meant. axid 
intended  to  execute  a  will  of  the  same  tenor  with  tfmti 
which  he  directed  to  h^  prepared  on  the  LOth  of  Deoemni 
ber.  Secondly,  that  he  was  only  prevented 'finoih 
carrying  that  intention  into  effect  by  extrinsic  i^iroum-' 
stances.  And,  thirdly,  that  those  extrinsic  /  ciikiuin* 
stances  were  such  as  he,  himself,  had  jm  control  orer; 
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amounting  m  themselTes,  to  ^at  thii:  Court'  is.  lA  the!    Jtteg^ 
habit  of  considenBg  a  oase  of  prevention  by  the  ^'^a6t     j^^ 


UkintAi! 


of  God."  ^^  - 

>  Is'^iie  evidfenc^'Suc^,  ;lti€^,  as  shonld  satisfy'  thcf  _  v: 
Ckmrt  as  ta^iese  partibtilaf s?  Now  as  tb  thetfi^'firsi,^  ' 
I  am  quite  persuadedr  from  the  deceased V  owii^di^^^ 
rati(»is,  and  £rom  the  circumstances  under  which  the 
several  wiUs  w^re  iexecuted»  as  both  the  (me,  and  th6 
other,  appear  in  evidence,  tbsit  it  was  not  his  intention 
to  bequeath  his  property  to  his  four  children  in  eqUai' 
proportions ;  but  th^  he  did  intend,  *  and  had  totig  ih^' 
tended,  adistincti<m  in  favour  of  his  children  by  hli& 
first  wife,  in  ccmsideration  of  what  those  by  his  second 
wife  would,  probabbf,  derive  from  the  money  in  settle^ 

■ 

ment  atiAerr  mothei^s  disposal .  The  wifeV  interference, 
I  have  said,  is  not  proved  so  as  at  all  to  invalidate, 
either  the  will  of  1821,  itself,  or  the  revival  of  it  by  the 
codicil  of  December,  1823,  viewing  those  several  testa- 
mentary acts  in  themselves.  But  it  is  shewn,  to  a  qui^ 
sufficient  extent  to  satisfy  my  mind,  that  the  codicil  of' 
December,  1823,  may  justly  be  so  far  ascribed  to  the 
husband^s  anxiety  to  *^ preserve  peace  at  kame*'  as  he 
expressed  it,  tiiat  the  actual  revival  of  the  will  of 
February,  1821,  by  means  of  that  codicil,  is  not  at  all 
inccmpatibk  with  the  case  set  up,  that  the  deceased  fully 
meant  to  execfite  a  will  of  a  different  tenor  to  that  sO 
revived  by  the  codicil,  on  the  next  immediately  follow- 
ing day«  And  viewing  this  in  connection  with  th^' 
admitted  fitcts  of  the  case,  and  the  testator's  own  posi- : 
live  declarations^  to  that  efiect,  as  deposed  to  by  Hull 
and  Dury,  on  the  lOUi  of  December,  I  think  I  am 
bound  to  conclude  that  his  mind  was  made  up  to 
execute  the  will  now,   in   substance,  propounded  on 
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1825.      behalf  of  the  daughter :  and  that  he  was  only  prevented 
Ten^    from  so  doing  by  extrinsic  circumstances. 

The  sole  remaining  consideration  is,  whether  those 
V.  extrinsic  circumstances  do,  or  do  not,  constructively, 
amount  to,  and  constitute,  a  case  of  prevention  by  the 
*'  act  of  God,"  as  the  Court  is  in  the  habit  of  construii^ 
tliat  phrase  ?  Now  in  order  to  this  it  is  not  necessary 
that  a  case  of  physical  prevention  should  be  made  out. 
In  the  case  in  question,  for  instance,  it  is  not  necessary 
to  be  shewn  that  it  was  actually,  or  even,  morally,  imr 
passible  for  the  deceased  to  have  gone  to  Hull's  offik^e  oa 
the  12th  of  December.  If  the  Court  is  convinced  upon 
the  evidence  that  he  was  prevented  from  going  by  ex* 
trinsic  circumstances,  of  such  a  nature,  as  render  his 
failing  to  keep  his  engagement  with  Hull  not  justly 
imputable  to  any  change  of  intention  on  his  part,  the 
exigency  of  the  law,  in  the  particular  in  question, 
appears  to  me  to  be  fully  satisfied.  And  I  do  think 
the  fair  result  of  the  evidence  is,  that  the  deceased  was 
solely  prevented  by  the  **  act  of  God,"  in  this  sense  and 
construction  of  the  phrase,  from  executing  the  will 
now,  in  substance,  propounded  by  Mrs.  Manning.  It 
is  admitted  that  he  never  left  his  house  after  the  1 1th 
of  December ;  and  it  is  proved  that  he  staid  at  home, 
on  that  and  the  subsequent  days,  by  the  advice  of  his 
medical  attendant.  His  disorder  was  asthma,  accom- 
panied by  a  violent  cough,  and  tendency  to  inflam- 
mation ;  though  no  symptoms  of  this  were,  perhaps, 
actually  discoverable  by  those  about  him  till  the  13th 
or  14th.  The  time  of  year  (the  middle  of  December) 
makes  it  apparent  that  such  a  patient  must  have  left 
his  home,  at  considerable  risk,  even  to  go  200  yards, 
the  distance  to  Hull's  of&ce.     It  has  been  said,  that 
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Hull  might  have  been  sent  for.  But  the  deceased  had 
himself  told  Hull  (so  he  deposes)  that  he  did  not  dare 
send  for  him:  and  as  the  deceased  got  weaker  and 
worse,  he,  probably,  felt  himself  more  and  more  un- 
equal to  that  breach  oi  domestic  peace  which  he,  at  least, 
apprehended,  that  his  sending  for  Hull  upon  such  ian 
errand  would  surely  occasion.  Under  these  circum- 
stances I  hold  that  I  am  bound  to  carry  into  effect 
what  I  feel  to  have  been  the  testator's  real  intentions^ 
by  pronouncing  for  the  instructions  propounded  by 
Mrs.  Manning;  in  preference  to  pronouncing  for  the 
will  of  February,  1821,  as  revived  by  the  codicil  of 
December,  1823,  propounded  by  the  widow  (^r). 

(a)  The  Court,  in  facty  pronounced  for  the  "  draft  will "  prepared 
from  those  instructions  (propounded,  under  its  directions,  apud  acta) 
and  not  for  the  instructions  themselves,  as  already  said.     See  note  (a), 
page  493. 


1825. 
Ttinity 
Term. 

Allek 

v. 

Manning. 


Lyon  and  Werrington  v.  Balfour  and  others.        By-Day. 

(On  Petition. J 

William  SIBBALD,  a  domiciled  Scotchman,  died  A  creditor 
sometime  in  the  year  1817,  at  Edinburgh,  leaving  a  t^r  to  accept 
will  and  codicil,  which  were  duly  proved  by  his  execu-  bate  ^s^.  ^ 
tors,  one  of  such  executors  being  Mr.  Balfour,  in  the®*®j^^?^»?^ 

^  911000,  denies 

proper  Court  in  Scotland,  on  the  19th  of  December,  the  junsdic- 

\      \  'tionofthe 

1  o  1 7 .  Court,  as  not 

baying  any 
knowledge  of  ossein.    The  creditor  then,  in  order  to  found  the  jurisdiction,  is  compelled  to 
disclose  assets ;  whereupon,  the   executor,  retracts  his  qualified  denial  of  Uie  Court's  jurid« 
diction,  and  prays  probate.    Probate  decreed  to  the  executor,  with  costs;  as  incurred  solely 
by  reason  of  the  creditor's  undae  suppression  of  the  fact  of  there  being  assets. 
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1825.      ; , 'In  the  month  of  Maorch.  1 824,  a  decree  by  letters  cf 

jj^rm;     request,  issued  under  seal  of  this  Court,  at  the  instance 

1^^^\  of  two  creditors  of  the  deceased/ Messrs* 'Lyon  and 

WftMiHGimr  Werrington,  citing  the  executors  to  aeerat  *  or  refwe 

Balfoub,   probate  of  the  said  will  and  codicil  in  this  Courts  With 

*^       the  usual  intimation. 

TUs  decree,  having  been  duly  served,  was  xeturaed 
in  Court,  wb^n  the  executors  appeared,  and,  wb .  snod9t 
kerned  the  jurisdiction  of  the  ;Gourt,  by  reasoui  as 
alleged  iu  their  act  of  Court,  that'  the  decease4  had, 
yrbilst  livhig,  and  at  tba  time  of  his^  death,  uq  '/j  goods, 
';"  chattels,  or  credits  within  the  province  of  Qaiiiter* 
^Vbury  sufficient  to  found  the  junsdictionoftheCom^'l 
to  th^ir  knowledge  fuad  belief— K>fff ring,  ^1  tbe.iS9p^ 
tiflae,  s^d  alleging  that  they  w^re  rea4y:  and  Y^iUiwg, 
tq  tak^  p^bate.of  4us  will  and.codic^s  ia.  thia.  jQourt, 
on  being  satisfied  to  the  pcmtraryp  ^ 

The  creditors,  upon  this,  were  compelled  tO|disc)o$e 
in  their  act  of  Court  in  reply,  to  .th9,t  of  the  e^ew-* 
tors,  in  order  to  found  the  jurisdiction  of  the  Couirt, 
that  the  sum  of  about  GO/.,  being  a  dividend  of  one 
shilling  in  the  pound  upon  about  the ;  sum*  of  1200/^ 
due  and  owing  to  the  deceased,  on ,  sii^ple  qQi^tx^nfff^n 
from  a  mercantile  house  in  this  towi\  whic^^Qiu,$ft  j^ 
become  insolvent  in  the  year  1812,  ;^as,,po^4^  t^ 
bai^s  of  a  trustee  of  the  said  insolvent  :s  estfi^  ;j,iPfj^|ji^ 
dividend,  the  said  trustee  was  ready  to  p^y^tKi^  ;^y^ 
legal  representative  of  the.  deceased,  who^liiira^,^)^^ 
qwKfied,  as  such,  to  give  him  alegpj  discl^ftrg^^.j^ 
»ame.  ,  .-.  > .  .  {.„,,  f^,,  .;rf,io 

The  executors,  hereupon,  retrapti^g  .jtjfqir.gf^^fe^ 
iienial'of  the  jujrisdictiqp  .9if.J;h^^,Co^rf,,j^^^^ 
probate,  the  question  had  now  simply  beco^^g^^^^^*^ 
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costs— the  executors  praying  that  the  creditors  might      i^* 
be  condemned  in  costSi  and  the  creditors,  the  executors      i^n^ 
— as  also  that  theit  further  expences  in  the  premises     ^-*v^^ 

•    111  11  -ij-i^  »  Lyow  and 

might  be  decreed  to  be  paid  out  of  the  testator  s  estatdl  WEXRiiioTok 
Court,  B^afom, 

Sir  John  Nicholl. 
I  have  no  hesitation,  either  in  rejecting  the  prayei^  of 
the  creditors,  altogether,  or,  in  condemning  them  in 
costs,  as  prayed  by  the  executors.  The  amount  of 
property  recoverable  under  a  jirobate  taken  here,  ib 
only  about  60/.  The  exefcutors'  if  apprized  that  mif 
property  was  recoverable  would,  at  iany  time,  haviei 
taken  probate  ;  they  so  allege,  and  the  <)burt  is  bound 
to  believe  them.  Under  these  ciiteumstarices;  a  fii/iM 
decree^  citing  the  executors  to  accept  or  refuse  ptobate^ 
and  so  on,  was  an  abuse  of  the  process  of 'the  Gotfrt ; 
the  expence  consequent  upon  which  Ought/  of  ttourslfej 
to  be  borne  by  those  to  whom  that  abuse  itself  is^  im^ 
putable;  I  mean  the  creditors.  The  creditors  haviij 
themselves,  given  occasion  to  the  whole,  by  theii^f^mfi^ 
suppression  of  the  fact  of  theif  bemg  assets  here-^a  fact; 
at  last,  only  iextorted  from  tbem  by  the  necessity  wbicb 
they  were  tthder  of  disclosing  it,  in  order  to  found  the 
jurisdiction  of  the  Court.  And  their  motive  for  all  this 
has  been,  to  become  the  legal  representatives  of  the 
f  feiStator  within  this  jurisdiction ;  in  order  to  apply  this 
sum  of  60/.  in  discharge  of  tiieir  own  debt,  to  the  mani* 
feist  prejudice  of  all  the  other  creditors  of  this  avowedly 
insolvent  estate.  The  executors  are  entitled  to  probater 
of  this  will  and  codicil  of  course :  and  I  think  myseilf 
bdtlnd  to  condemn  the  creditors  in  the  costs  of  obtain- 
ing it  to  which  the  executors  have  been  put,  through 
^i^^V means.  l  .   ,  ■  -     ^J 
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In  the  goods  of  the  Rev.  Cavalier  Jouet,  deceased. 


38 


I  Geo.  ni.  -"^  HE  Rev.  Cavalier  Jouet,  deceased,  died  in  the  year 
^.J^^if  *S1^>  having  first  made  his  will,  of  which  he  appointed 
•'an  act  for    two  cxccutors.     Probatc  of  this  will  was  granted  to 

the  better  ad-  .  ° 

ministration  One  of  his  two  said  exccutors ;  power  being  reserved 
the  executor  of  making  a  similar  grant  to  the  other :  and,  on  the 
Ute^hM  ^  death  of  that  one,  probate  was  actually  so  granted  to 
P^^^^Jthe  other,  in  the  month  of  June,  1822.  The  surviving 
is  equally  ap-  exccutor  was  Hviug  in  England  at  the  time  of  the 

plicablewfaere 

an  executor,    gra^t ;    l)ut  left  it  somc  time  after,  and  settled  at 

^"^t-^^    Stirling,  in  North  Britain,  or  Scotland. 

f«fl/m,  )isoic<     Under  these  circumstances,  administration  of  the 

of  the  juris-  ' 

diction,  and    effects  of  the  said  testator  Mras  granted  to  the  nominee 

ott^  of  the  °  , 

reach  of  the    of  a  creditor,  limited  to  the  purpose  of  his  "beconwng 

Si^^s^      "  and  being  made  a  party  to  a  bill  or  bills  to  be  filed 

^i^ofiaw  "sigainst  him  in  a  Court  or  Courts  of  equity,"  and  to 

awl  equity,    that  of  *'his  Carrying  the  decree  or  decrees  of  the  said 

"  Court  or  Courts  into  effect,  but  no  further,  or  other- 

"wise,"  under  the  provisions  of  the  statute  38  Geo. 

III.,  c.  87  (a). 

{a)  Any  possible  doubt  with  respect  to  the  propriety  of  this  grant  as 
by  reason  that  the  executor  was  resident  '^  in  Scotland  '*  at  the  time, 
and  not "  out  of  the  realm  ;'*  might  have  been  obviated  by  what  occurred 
in  the  following  case  of  Hannay  v,  Taynton,  determined  by  Sir  William 
Wynne,  in  Easter  Term,  1800. 
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Hannat  V,  Taynton. 

In  March,  1798,  probate  of  the  will  of  John  Hannay,  Esq.,  deceased,  igOO. 
was  granted  to  Johnstone  Hannay,  Esq.,  the  sole  executor;  who  having  Easter 
gone  to  reside  in  Scotland,  a  limited  administration  (with  the  will  an-  Term. 
nexed)  pursuant  to  the  provisions  of  38  Geo.  III.,  c.  87,  was  granted  to 
the  nominee  (Taynton)  of  one  of  the  residuary  legatees  named  in  the 
said  will. 

In  December,  1799,  a  citation  issued  at  the  instance  of  the  executor, 
calling  upon  the  administrator  to  bring  in  the  administration,  and  to 
shew  cause  why  it  should  not  be  revoked ;  as  not  duly  granted  within 
the  statute — expressly  by  reason  that  he^  the  executor,  was  resident  in 
*^  Scotland  "  at  the  time  of  the  grant,  and  not  *'  out  of  the  realm." 

An  appearance  was  given  for  the  party  cited ;  anjd  both  parties  wrote 
to  an  act  on  petition — the  question  being,  the  propriety  of  the  grant, 
solely  as  with  reference  to  the  executor^s  domicil,  or  place  of  residence 
at  the  time  of  its  issue. 

The  question  so  raided  was  determined  by  Sir  William  Wynne,  (the 
then  judge  of  the  Prerogative  Court,)  on  the  dOth  of  April,  1800.  He 
pronounced,  upon  argument,  in  favour  of  the  grant,  as  clearly  of  opi- 
nion that  the  act  was  equally  applicable  to  the  case  of  an  executor 
resident  out  of  the  jurisdiction,  and  out  of  the  reach  of  the  process  of,  (a) 
his  majesty's  English  Courts  of  law  and  equity,  as  to  that  of  an  executor 
resident  ^^  out  of  the  reabn. "  Indeed,  upon  reference  to  the  act  itself,  it 
shoidd  seem  to  admit,  thisi  of  but  little  question  ;  although,  the  *'  title^ 
of  the  act  is  only — '*  an  act  for  the  administration  of  assets  in  cases  where 
the  executor  to  whom  probate  has  been  granted,  is  *^  out  of  the  realmJ* 

(a)  See  Done's  case,  1  P.  Wms. 
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ACCOUNT. 
See  Inventoey. 

ACQUIESCENCE. 

Of  party  in  a  sentence,  see  Ap  v^ki^, 

2. 
Of  husband  in  wife's  adultery,  see 

Adultery,  3. 
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Prevention  by,  what,  in  the  true 
sense  of  the  phrase.  Allen  v. 
Manning,  600 

ADMISSIBILITY  OF  PLEAS. 

See  Pleadings. 

ADMINISTRATION. 

See  Bigamy,  1. — Will,  5. 

1 .  When  a  sole  next  of  kin  refuses 
to  take  administration,  the  Court, 
on  cause  shewn,  will  decree  letters 
ad  colligendum  bona  dejuncti, 
limited  according  to  the  special 
circumstances  of  the  case.  Re 
Radnall,  deceased.  232 

2.  A  defect  in  the  legal  representa- 
tion of  a  party  deceased,  occa- 
sioned by  the  lunacy  of  one  of  his 
several  administrators,  how  re- 
medied. Be  P//i7ip5,  deceased.  335 


3.  Ordinary  practice  of  Court  where 
a  sole  administrator  (or  executor) 
becomes  lunatic,  to  make  a  limited 
grant  to  his  committee,  for  his  use 
and  benefit,  during  his  lunacy. 
Ibid.  336,  n, 

4.  In  no  case  will  the  Court  decree 
administration  to  substituted  trus" 
tees,  as  such,  without  the  consent 
of  all  parties  beneficially  inter- 
ested in  the  trust  properties ;  un- 
til the  trust  properties  are  actually 
vested  in  such  substituted  tru&te^* 
Cresswelly.  CresswelL  342 

6.  Where  securities  are  required  to 
justify,  in  ordinary  course,  the 
Court  will  not  dispense  with  this, 
even  partially,  but  under  very 
special  circumstances.  And  if  the 
Court  decrees  a  general  grant,  but, 
under  special  circumstances,  re- 
quires the  securities  to  justify  only 
as  to  a  part  of  the  property,  it  vriU 
not  allow  separate  Donds ;  so  that 
other  securities  than  those  who 
justify  in  the  requisite  amount, 
shaU  enter  into  the  common  ad- 
ministration bond,  in  double  the 
amount  of  the  whole  property. 
Howell  y.  Metcalfe  and  Saunders. 

348 

6.  Administration  decreed  to  the 
nominee  of  the  Procliein  Amy  of  vl 
minor  (the  residuary  legatee)  who 
2  k  # 
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had  filed  a  bill  in  Chancery,  on 
her  behalf,  arainst  the  surviving 
executors,  of  a  will — limited  to 
the  purpose  only  of  answering  to 
the  said  suit;  the  proceeding 
in  which  were  stayed  by  their 
being  no  legal  representative  of 
the  deceased  to  be  made  a  party 
to  the  suit.     Ibid.  351,  n. 

7.  Where  it  is  discretionary  in  the 
Court  to  grant  administration  to 
either  of  two  claimants,  it  always 
decrees  it,  cateris  paribus,  to  that 
claimant  who  has  the  gieater  in- 
terest in  the  effects.  Tucker  v. 
Westgarth.  352 

8.  Qiutre  whether,  even  on  grants 
of  administration  to  foreigners  of 
the  property  of  foreigners,  serie- 
rally,  the  administrator  is  stiU  not 
compellable  to  give  bond  here,  in 
England,  with  two  sureties,  Bri- 
tish subjects,  for  the  due  adminis- 
tration of  the  effects .  Gambia  so  v . 
Negroito.  439 

9.  Before  granting  letters  of  admi- 
nistration to  a  creditor,  the  Court 
always  requires  an  affidavit  as  to 
the  amount  of  the  property  to  be 
administered ;  where  there  has 
been  no  personal  service  of  the 
usual  citation  on  the  parties  en- 
titled to  the  administration  in  the 
first  instance.  Martineauy.  Rede. 

455 

10.  The  statute  38  Geo.  III.,  c.  87, 
entitled,  an  "  act  for  the  adminis- 
tration of  assets  in  cases  where  the 
executor  to  whom  probate  has 
been  granted  is  out  oj  the  realm,'' 
is  equally  applicable  in  cases, 
where  the  executor,  (though  not 
out  of  the  realm,")  is  out  of  the 
jurisdiction,  and  out  of  the  reach 
of  the  process  of,  his  majesty's 
English  Courts  of  law  and  equity. 
Re.  Jouet,  deceased.  504 


ADMISSIBILITY  OF  PLEAS. 

The  truth  of,  how  far  assumed  in 
considering.  -See  Pleadings,   5 

ADVERTISING   FOR    EVI- 
DENCE. 

See  Evidence,  2. 

ADULTERY. 

1.  Adultery  committed  by  either 
party,  (husband  or  wife,)  at  any 
time  BEFORE  sentence,  will  bar  a 
sentence  of  separation,  at  the  suit 
of  the  other  party  :  or,  will  com- 
pel the  Court  to  dismiss  both  par- 
ties, adultery  being  mutually 
charged.  And  Courts  mttst  per- 
mit either  of  such  parties  to  plead 
adultery  against  the  other,  in  any 
stage  of  such  a  cause ;  whether 
before,  or  after,  publication,  and 
how  long  soever  this  may  have 
passed  ;  if  pleaded  within  a  rea- 
sonable time  after  havin?  first 
come  to  the  proponent's  Know- 
ledge.    Brisco  V.  Brisco.  259 

2.  Adultery  after  sentence,  does 
not  place  the  other  party  in  a  con- 
dition to  object  it,  in  order  to 
make  it  the  foundation  of  a  prayer 
for  restitution  of  conjugal  rights. 
Ibid.  264,  n. 

3.  If  a  deed  of  separation  be  so 
worded  as  rightly  to  found  a 
presumption  that  it  might  (so  in- 
tended) go  to  sanction,  even,  adul- 
tery committed  by  the  wife,  living 
apart  from  the  husband  under  that 
deed ;  that  presumption  must  be 
rebutted  by  evidence  to  entitle  the 
husband  to  a  sentence  of  divorce 
as  by  reason  of  such  adultery 
committed  by  the  wife.  Barker  v. 
Barker.  285 

4.  The  mere  desertion  of  a  wife  by 
the  husband,  though  a  malidous 
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desertion,  will  not  bar  a  sentence 
of  divorce  at  the  suit  of  the  hus- 
band on  proof  of  adultery  com- 
mitted by  the  wife.  Sullivan  v. 
Sullivan.  299 

Conduct  imputed  to  a  husband  held 
not  to  be,  as  insisted,  any  bar  to 
the  sentence  of  divorce  prayed  by 
him,  the  wife's  adultery  being 
proved.     Ibid, 

ALLEGATION. 

See  Pleadings. 

ALLEGATION  EXCEPTIVE. 

See  Exceptive  Allegation. 

ALIMONY. 

1.  Sentences  of  local  ordinaries  as 
to  the  amount  of  (especially  per- 
manent) alimony  not  to  be  dis- 
turbed but  upon  strong  grounds. 
Street  v.  Street,  1 

2.  What  proportion  of  joint  income 
Courts  usually  allot  for  perma- 
nent alimony  to  the  wife.     Ibid*  4 

3.  Alimony  pendente  lite  is  to  be 
computed  from  the  return  only, 
and  not  from  the  issue  of  the  cita- 
tion, though  considerably  prior  to 
the  return — ^unless,  possibly,  un- 
der very  special  circumstances. 
Bain  v.  Bain,  253 

But  on  appeal,  the  alimony  runs 
from  the  date  of  the  sentence 
appealed  from  ;  and  not  from  the 
mere  return  of  the  inhibition. 
Brisco  V.  Brisco.  261 

4.  It  is  incompetent  to  the  Court, 
under  any  circumstances,  to  make 
a  formal  allotment  to  the  wife  of 
any  sum,  in  the  nature  even,  or  as 
on  account,  of  alimony,  until  a 

fact  of  marriage,  at  least,  is  either 
proved  against,  or  admitted  by, 
the   husband.     Smyth  v.  Smyth. 

254 


5.  The  husband's  liability  to  (pay- 
ment of  the  wife's  costs,  and 
therefore,  a  fortiori,)  to  aliment 
the  wife  pendente  lite,  is  only  on 
the  (general)  presumption  that  he 
has  property  ;  the  wife  none.  But 
if  contra:  that  liability  ceases. 
Greg  V.  Greg.   276,  Ibid.  286,  n. 

ALTERATIONS  (IN  A  WILL). 

The  Court  will  not  decree  probate, 
even  in  common  form,  oi  altera- 
tions in  a  will  so  made  as  in  them- 
selves, and  on  the  face  of  them, 
to  be  only  cursory  and  delibe- 
rative upon  affidavits:  where  it 
appears  doubtful  whether  any  at- 
tainable j^roof  of  what  appears  of 
their  histoiy  in  such  affidavits 
would  justify  the  Court  in  pro- 
nouncing for  the  alterations^  if 
regularly  propounded,  as  parts  of 
the  testator's  will.  Re  Rolls, 
deceased.  316 

ANSWERS. 

"Personal  answers"  are  not  con- 
fined to  being  mere  echoes  of  the 
plea,  accompanied  with  simple 
affirmances,  or  denials :  but  the 
respondents  are,  further,  at  liber- 
ty, to  enter  into  all  such  matter 
as  rmy  fairly  be  deemed  not  more 
than  sufficient,  to  place  the  trans- 
actions as  to  whicn  their  answers 
are  taken,  in  what  they  insist  to 
be  the  true  and  proper  light. 
Oliver  and  Tuke  v.  lleathcote,  36 

APPEAL. 

1.  If  an  appearance  be  given  un- 
der protest  to  an  inhibition, 
which  discloses  an  appealable 
grievance  on  the  face  of  it,  with- 
out, at  the  same  time,  so  dis- 
closing  any  peremption  of  the 
I      appellant's  right  to  appeal  there- 

2k2 
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from,  the  Court  will,  at  once,  with- 
out any  reference  to  the  merits  of 
the  appeal,  over-rule  the  protest, 
and  direct  an  absolute  appearance, 
generally,  with  costs.  Greg  v. 
Greg.  276 

2.  Note  1.  That  praying  a  judge  to 
rescind  an  order,  perempts  any 
after  appeal  from  that  onier.  2. 
That  his  refusing  to  accede  to  such 
prayer  is  not,  itself,  an  appealable 

gievance  :  any  more  than  is — 3. 
is  refusing  to  permit  witnesses  to 
be  examined  "  on  the  day  assign- 
ed  to  propound  all  facts;"  even 
though  such  witnesses  are  actually 
in  Court,  and  sworn  to  be  neces- 
sary witnesses.     Ibid. 

3.  All  the  several  acts  done  on  one 
Court-day,  make  up  but  one  de- 
cree— at  least  so  as  to  warrant  the 
appellant's  including  the  whole, 
(wnether  of  an  appealable  nature 
or  not)  in  the  preesertim  of  appeal ; 
and  so,  to  warrant  the  inhibitions 
going  to  the  whole.     Ibid.       284 

4.  The  appeal  from  a  bishop's  **  com- 
missary 'bythelawof  this  country, 
under  the  statute  of  appeals,  lies, 
not  to  his  diocesan,  but  to  the  me- 
tropolitan. Secus  by  the  canon  law. 
Burgoyne  v.  Free.  405 

APPEALS,  (STATUTE  OF). 
Burgoyne  v.  Free,  408. 

ARCHES  COURT  OF. 

See  Brawling,  2. — Request. 

ATTESTATION  CLAUSE. 

A  regular  attestation  clause,  without 
any  subscribed  witness,  affords  but 

,  a  slight  presumption  against  the 
legal  validity  of  a  testamentary 

faper,  perfect  in  other  respects : 
utthat  presumption  is  infinitely, 
slighter,  where  the  writer's  inten- 


tion to  have  it  regularly  attested,  is 
to  be  collected  only  from  the  single 
word  "  witnesses  "  at  the  foot  of 
the  paper.  Doker  v.  Goff.  42 
Qiuere,  whether  a  paper  so  circum- 
stanced can,  in  all  cases,  be  consi- 
dered an  imperfect  paper,  so  as  to 
let  in  evidence  against  it?  And 
note  to  what  that  evidence  must, 
at  all  events  in  some  cases,  be  con- 
fined.    Ibid. 

ATTESTING  WITNESSES. 

A  vnll  pronounced  for — against  the 
evidence  of  two  out  of  three,  attest- 
ing witnesses.  Landon  v.  Nettle- 
ship,  245. 

Against  the  evidence  of  one,  out  of 
two,  attesting  witnesses.  Brog- 
den  V.  Brown.  441 

ATTORNEY. 

See  Laches. 

AVERMENTS  IN  PLEAS. 

See  Pleadings,  5. 

BIGAMY. 

1.  If  A.  be  convicted  of  bigamy  as 
by  reason  of  his  marriage  with  C, 
living,  B.  his  first  wife,  it  is  still 
competent  to  A.  on  C.'s  death,  to 

ropound  his  interest  as  the  /awful 
usband  of  C,  in  a  suit  in  the 
Ecclesiastical  Court,  touching  the 
administration  of  her  effects  ;  and 
to  succeed  in  such  suit,  on  proof 
shewn ;  notwithstanding  his  said 
conviction  for  bigamy  pleaded  and 
proved.      Wilkinson  v.  Gordon. 

152 

2.  It  is  competent  to  a  party  to  set 
up  the  nullity  of  a  first  marriage, 
in  bar  of  a  sentence  prayed  of  the 
nullity  of  a  second  marriage,  by 
reason  of  that  first ;  though  he  is 


hi 


CANCELLATION. 

convict  already  of  bigamy  in  re- 
sriect  of  the  said  two  marriages. 
Bruce  v.  Burke.  471 

BONA  NOTABILIA. 

See  Costs,  2, 

BOND  (ADMINISTRATION). 

See  Administration,  5,  8. 

BRAWLING. 

See  Vestry. 

1.  Brawling  may  be  by  reading  a 
*'  notice  of  vestry  "  in  church, 
during  divine  service,  without  due 
authority.     Dawev.  Williams. 

130 

2.  A  suit  for  brawling  may  be,  in  the 
Court  of  Arches,  by  "  letters  of  re- 
quest, "notwithstanding  the  "bill 
of  citations ;"  and  although  the  sta- 
tute of  Ed  w.  6,  limits  the  proceed- 
ing to  be  "  before  the  ordinarj/  of 
the  place,  where  the  offence  was 
committed."     Ibid.  136 

3.  In  all  cases  of  bra.wHng,  8cc.  in 
church,  where  two  parties  are  im- 
plicated, which  is  most  to  blame  is, 
nearly,  immaterial :  each  is  bound 
to  abstain ;  and  each  failing  to 
abstain,  incurs  a  like  penalty. 
Palmer  Y.  Roffey.  141.  Palmer 
y.Tijou.  19o.  England  y.  Hur- 
comb  and  others.  306 

4.  Quare,  whether  one  who  chides 
and  brawls  in  a  vestry  room,  which 
is  partly  in,  and  partly  out  of,  a 
church-yard,  incurs  thereby  the  pe- 
nalties of  5  and  6  Edw.  6,  c.4,  s.  1. 
Williams  v.  Goody er.  463 

CANCELLATION. 

See  Revival. 

If  a  testamentary  paper  proved  to 
have  been  duly  made,  is  not  found 


CAPACITY  (TESTAMENT.  611 

ARY). 

upon  the  death  of  the  testator, 
having  been  left  in  his  possession ; 
the  presumptions  are  that  he  can- 
celled it,  and  that  he  cancelled  it, 
animo  revocandi — but  those  pre- 
sumptions may  be  repelled.  Hence 
the  substance  of  a  testamentary 
paper  may  be  pronounced  for  in 
the  absence  of  the  paper  itself, 
upon  satisfactory  proof ;  1st.  that 
it  was  duly  made.  2nd.  that  (even 
if  cancelled)  it  was  not  revoked  by 
the  testator,      Davis  v.  Davis. 

223 

CANONS  OF  1603. 

Quare,  whether  the  48th  canon  be 
not  solely  applicable  to  ministers 
"  taking  permanent  cures,'*  with- 
out the  ordinary's  allowance — so 
that  a  minister  officiating,  in  any 
place,  by  doing  mere  casual  acts  of 
duty,  without  such  *'  allowance, ' 
is  not  responsible  as  for  a  breach  of 
the  48th  canon.  Gates  v.  Cham- 
bers. 177 

Original  text  (the  latin)  of  the  ca- 
nons of  1 603,  to  be  consulted  in  any 
case  of  ambiguity.     Ibid.   189,  n. 

CANONS  49,  60,  52.  Ibid.  191, 
192. 

CAPACITY  (TESTAMENTARY). 

See  Delirium. — Drunkenness.—^ 

Insanity. — Instructions,  2. — 

Pleadings,  6. 

Allegation  propounding  a  testamen- 
tary paper  rejected  for  this,  among 
other  rea.sons — as  not  pleading 
facts  of  a  nature  to  satisfy  the 
Court,  if  proved,  that  the  deceased 
was  of  testamentary  capacity  equal 
to  the  act,  at  the  time  of  the  act 
done.     Montejiore  v.  Montejiore. 

365, 371 


612  CITATIONS,  BILL  OF. 

CERTIFICATE  (OF  MARRI- 
AGE). 

See  Markiaob  Cektiticate. 


CHIDING. 

•SeeBRAWLiyo. 

CHURCH. 

An  application  for  a  faculty  to  take 
dtnun  a  church  (so  ityUd)  absolute- 
ly, acceded  to ;  under  the  peculiar 
cucumstances,  of  the  building  be- 
ing in  a  state  of  dilapidation  ;  and 
of^there  being  no  person  or  per- 
sons compellable  by  law  to  restore 
and  uphold  it.  St.  Martin  Organ, 
case  of.  255 

CHURCH  PEWS  IN. 
See  Pews, 

snriNos  IN.  Ibid. 

CHURCHES. 

Parliamentary  grants  for  building. 

429 
Society  (or  enlarging.  429 

CHURCHWARDENS. 

Right  of  parishionere  to  remove,  un- 
der circumstances.  Dawev.  Wil- 
liami.  133 

Power  of,  in  ordinary  church  repairs. 
Ibid.  134 

Duties  of,  in  seating  and  arranging 

the  parishioners  in  their  several 

parisn  churches.     Fuller  v.  Lane. 

425  et  seq. 

CHURCH  RATE. 
May  be,  under  circumstances,  upon 
stock  in  trade.     Miller  v.  Bloom- 
field.  30 

CITATIONS,  BILL  OF. 
136,  409. 


CORRECTION  OF  CLERKS. 

CITATION. 

See  Adhihistratioh  9. — Process. 
— Decree  to  see  Proceedihos. 

CODICIL. 

1 .  The  ordinary  presumption  is  that 
a  codicil  to  a  will  is  revoked  by  the 
revocation  of  that  will — but  it  may 
be  rebutted  bycircumstances  shew- 
ing that  the  testator  meant  it  to 
stand.  Medlycottv.  Assheton.229 

2.  A  will  and  codicil  pronounced  for; 
and  three  intermediate  codicils  dis- 
allowed— the  Court  holding  them, 
upon  the  evidence,  not  to  compose 
a  part  of  the  deceased's  testamen- 
tary intentions.  Greenough  v. 
Martin.  239 

3.  A, codicil  pronounced  for  as  con- 
tained ill  an  affidavit  of  scripts. 
Davis  V.  Davis.  227,  n. 

4.  A  codicil  to  a  will  effectually  re- 
publishes that  will ;  so  as  to  repel 
any  legal  presumption  whatever 
adverse  to  tne  will,  taken  per  se. 
Gibbeia  v.  Cross.  455 

COMMISSARY. 
See  Request. 

COMPARISON  OF  HAND- 
WRITING. 

See  Hahdwritino. 

CONCLUSION  OF  CAUSE. 
Prayer  to  rescind,  see  Rescihding 
CONCLUSION  op  Cause. 

CONDITIT. 
Set  Will,  2,  3. 


CONVICTION. 
See  BiGAUT. — Verbict. 

CORRECTION  OF  CLERKS. 
iSee  Formication. 


CRUELTY, 

Quiere,  whether  suits  for,  at  all,  in- 
terfered with,  by  statute  27  Geo. 
IIL,  C.44.  Burgoynev.  Free.  414 

COSTS. 

See  Alimony,  5. — Inhibition. — In- 
terest. 

Parties  condemned  in  costs  for  rea- 
sons especially  stated.     101, 149, 
176,249,286,298,309 
Parties  condemned  in  modified  costs 
only,  for  ditto.  206,  354 

No  order  made  on  costs  for  ditto. 

436,453 

1.  A  defensive  allegation  in  a  crimi- 
nal suit  may  be  admitted  to  proof, 
if  the  facts  pleaded  have  a  proba- 
ble tendency  to  render  the  case 
charged,  one  for  mitigated  costs, 
on  that  groimd  only.  Gates  v. 
Chambers.  177 

2.  A  creditor  cites  an  executor  to 
accept  or  refuse  probate,  &c. — ^The 
executor,  sub  mode,  denies  the  ju- 
risdiction of  the  Court,  as  not  hav- 
ing any  knowledge  of  assets.  The 
creditor,  then,  in  order  to  found 
the  jurisdiction,  is  compelled  to 
disclose  assets ;  whereupon  the  ex- 
ecutor retracts  his  quatijied  denial 
of  the  jurisdiction  of  the  Court, 
and  prays  probate.  Probate  de- 
creed to  the  executor  with  costs: 
as  incurred  solely  by  reason  of  the 
creditor's  undue  suppression  of  the 
fact  of  their  being  assets.  Lyon 
and  Werrington  v.  Balfour.      501 

CREDITOR. 

See  Administration,  9.  —  Inven- 
tory, 2,  6 — Costs  2. 

CRUELTY. 

See   Restitution  of  Conjugal 
Rights,  1,  2,  3. 

1 .  Cruelty  may  be,  sufficient  to  found 
a  sentence  of  separation,  without 


DECREE  TO  SEE  PRO-  613 
CEEDINGS. 

actual  personal  violence.      Hulme 
V.  Hulme.  27 

2.  The  only  legal  remedy,  in  case  of 
ill  treatment,  of  the  wife  by  the 
husband,  or  the  husband  by  the 
wife,  is  a  proceeding  for  a  divorce 
by  reason  of  cruelty.  And  if  the 
conduct  of  the  party  complained 
of,  fails  to  amount  to  legal  cruelty, 
the  complainant,  however  ill  treat- 
ed, is  still  without  legal  redress. 
Orme  v.  Orme.  382 

CURATES  (LICENSED). 

1.  Quare,  whether  removeable  at 
the  incumbent's  pleasure ;  or  not 
without  the  ordinary's  license  re- 
voked.    Gates  V.  Chambers.    177 

2.  The  assistant  curate  of  a  resident 
incumbent,  though  licensed,  is  not 
entitled  to  the  benefit  of  a  sum- 
mary process  by  monition,  &c.  for 
the  recovery  of  his  stipend  in  ar- 
rear, under  57  Geo.  III.  c.  99, 8.63, 
193, 196,  n. 

DECLARATIONS. 

Of  testators,    75, 76,  128, 225, 226. 
Of  witnesses,  see  Exceptive  Al- 
legation, 4. 

DECREE  TO  SEE  PROCEED- 
INGS. 

In  a  cause  of  divorce  where  the 
alleged  marriage  is  denied  to  be 
valid,  the  Court  may,  probably, 
permit  third  parties  who  have 
estates  expectant  {inter  alia)  upon 
the  issue  of  such  alleged  marriage 
being  illegitimate ;  and  who  con- 
sequently are  interested  in  the 
question  of  its  validity,  to  be  cited 
to  '*  see  proceedings  "  in  the  cause, 
"  so  far  as  relates  to  the  marriage.'^ 
Montague  v.  Montague.  372 
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DOMICIL. 


EVIDENCE. 


DELIRIUM. 

How  distinguished  from  proper  in- 
sanity, r atients,  properly,  insane 
often  rational  to  all  outward  ap- 
pearance, without  any  real  abate- 
ment of  malady.  But  in  a  case  of 
mere  delirium,  in  the  absence,  of 
that  temporary  excitement  which 
produces  it,  to  be  ascertained  by 
the  appearance  of  the  patient,  the 
patient,  most  commonly,  is  realltf 
sane.  Hence,  a  lucid  interval  is 
much  easier  to  be  proved  in  a  case 
of  delirium,  than  in  one  of  proper 
insanity.  Brogden  v  Brown.  441. 

DISPOSITION. 

See  Instructions,  2, 

Attempts  to  impugn  wills  by  {inter 
alia)  attacking  the  probability  of 
their  dispositive  parts.  Robson  v. 
Rocke,  73,  et  seq.  Wilkinson  v. 
Gordon,  173.    Ayrey  v.  Hill,  211 

DIVORCE. 

See  Adultery,  1,  3, 4. — Cruelty,  1. 
Unnatural  Practices,  1. 

DOMICIL. 

1.  The  succession  to  the  personal 
estate  of  a  British  subject,  dyin^, 
domiciled,  in  any  part  of  the  Bri- 
tish empire,  intestate,  is  to  be  regu- 
lated by  the  law  of  that  part  of  the 
British  empire  which  was  his 
domicil  at  the  time  of  his  death. 
But,  quare,  whether  a  British 
subject  can  select  a  foreign  domi- 
cil in  so  complete  derogation  of 
his  British,  as  to  subject  his  pro- 
perty here  to  distribution  accord- 
ing to  any  foreign  law,  even  in 
case  of  his  intestacy :  though  ad- 
mitting this  to  be,  it  would  by  no 
.  means  follow  that  his  will  to  be 


valid  here  must  conform  to  that 
foreign  law ;  either  on  principle, 
or  on  precedent.  The  rule  that 
where  property  is  to  be  distributed 
under  a  certain  law,  in  a  case  of 
intestacy,  it  must  be  so  distributed 
in  the  absence  of  a  will,  vahd  by 
that  law,  only  applies  to  cases,  in 
which,  there  bemg  no  conflict  of 
domicils,  the  law  which  must  go- 
vern the  case,  whether  one  of  tes- 
tacy or  intestacy,  admits  of  no 
question.  Curling  v.  Thornton, 
Per  tot.  6 

2.  On  the  validity  of  a  will  made  by 
a  domiciled  inhabitant  of  Scot- 
land, the  Court  here  will  defer  to 
the  law    of  Scotland;   and  will 

!)ronounce  in  favour  of  that  will  or 
or  an  intestacy,  according  as  that 
Question  is  determined  by  the 
Scotch  Court  of  Probate.  Hare  v. 
Nasmi/th  25,  n. 

DRUNKENNESS. 

A  case  of  insanity  alleged  to  defeat 
a  will — testator  proved  not  to  have 
been,  properly,  a  madman,  but 
an  habitual  drunkard,  who,  under 
the  excitement  of  liquor,  acted,  in 
all  respects  very  like  a  madman — 
different  considemtions  applicable 
to  the  two  cases,  as  with  relation 
to  the  matter  in  question  stated  : 
testator  held  (on  the  evidence)  to 
have  been  sober  at  the  time  of 
making  his  will,  and  the  will  con- 
sequently, sustained.  Ayrey  v. 
Hill.  206 

EVIDENCE. 

See  AtTESTiNo  Witnesses, — Excep- 
tive Allegation, — Handwrit- 
ing,— Marriage  Certificate, — 
Verdict, — Witness. 

1.  Evidence  of  a  witness  whose 
moral  character,  in  a  particular 


EXCEPTIVE  ALLEGATION. 


FEMR  COVERT. 
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transaction^  has  been  successfiilly  t 
attacked^  liable  to  what  impeach- 
ment. 66 

2.  Evidence  of  a  witness  who  comes 
forward  in  consequence  of  an 
advertisement  ofFenng  a  reward, 
what  considerations  are  applicable 
to.       Foole  V.  Sacheverelh 

167  n. 

3.  Evidence  of  witnesses  deposing 
against  their  own  act,  how  to  be 
be  regarded.  247,  451. 

4.  A  record  of  conviction  is  evidence 
of  the  same  fact,  if  it  afterwards 
come,  collaterally,  in  controversy 
in  a  ciml  cause,  only  it  is  not  con- 
clusive evidence.  Wilkinson  v. 
Gordon,  157  et  seq. 

5.  Injudicio  nori  creditur  nisijuratis. 
Hence  the  certificate  of  the  king 
himself,  under  his  sign  manual, 
no  evidence  of  a  mere  fact.       391 

6.  A  witness  under  cross-examina- 
tion, is  compellable,  if  required 
by  the  ministrant,  to  produce  all 
written  communications  addressed 
to  him  by  the  solicitor,  or  other 
agent,  of  the  producent,  relative 
to  his  examination  as  a  witness  in 
the  cause.     Atkinson  v.  Atkinson, 

468 

EXCEPTIVE   ALLEGATION. 

See  Verdict,  3, 

1.  Any  fact  must  not  only  he  pleaded 
more  restrictively  in  an  except- 
ive allegation,  than  before  publica- 
tion; but  it  must  also  be  more 
strictly  examined  to,  171. 

2.  A  prayer  to  the  Court  to  rescind 
the  conclusion  of  a  cause,  for  the 
purpose  of  receiving  an  exceptive 
allegation,  rejected,  on  this^  among 
other  grounds,  namely,  from  its 
appeanng  extremely  doubtful  to 
the  Court,  ybr  reasons  stated,  whe- 
ther any  exceptive  allegation  would 


have  lain  to  the  testimony  of  the 
witnesses  proposed  to  be  excepted 
to,  even  before  the  cause  was  con- 
cluded.    Durant  v.  Durant,  273 

3.  An  allegation,  exceptive  to  the 
testimony  of  a  witness,  to  be  ad- 
missible, must  plead  matter  not 
pleadable  be/ore  publication  :  and 
it  must  be  such  as,  if  proved,  will 
materially  discredit  the  witness. 
It  must  DC  pleaded  too,  with  all 
possible  specification  as  to  times, 
places,  persons,  8cc.  Atkinson  v. 
Atkinson.  484 

4.  Where  a  witness  is  designed  (a 
fortiori,  vouched)  by  the  one  party 

to  precise  facts,  it  is  open  to  the 
other  party  to  plead  before  pub- 
lication, declarations  of  the  witness 
contrary  to  those  facts — which,  if 
he  does  not,  he  shall  not  plead 
them  after  publication,  in  excep- 
tion to  the  testimony  of  the  wit- 
ness; unless  they  are  "  noviter 
perventa,"  &c.  i.  e.  come  to  his 
Knowledge  since  publication.     lb. 

EXECUTORS. 

See  Inventory,  1,  3,  4,  5. — Costs  2. 

FACULTY. 

TO  TAKE  DOWN  A  CHURCH. 

See  Church. 

TO  APPROPRIATE  A  PEW. 

See  Pews. 

FEME  COVERT. 

The  Court  on  cause  shewn  will  per- 
mit a  married  woman,  party  m  a 
cause,  to  appoint  a  proctor,  &c.,  in 
the  absence  of  her  husband ;  on 
giving  reasonable  security  to  the 
other  party,  as  to  his  costs. 
Sutery.  Christie.  161 


516     IMPERFECT  PAPERS. 

FORNICATION. 

Quare,  whether  clerka  in  orders  are 
not  liable  to  suits  for  fomication^ 
or  incontinence,  (in  order  to  their 
suspension  or  deprivation)  without 
any  limitation  in  point  of  time ; 
aldiongh  the  stat.  27  G.  3,  c.  44, 
exprtmy  says,  that  "  no  suit  for 
fimiication  or  incontinence  shall 
be  brought,  after  Hhe  expiration  of 
eigiu  months  from  the  time  when 
the  offence  shall  have  been  com- 
mitted."  Burgoyne  y .  Free.     414 

HANDWRITING. 
Evidence  in  proof  of  the  direct  charge 
of  the  signature  to  a  will  pro- 
pounded, oeing  a  forgery,  stated, 
aod  fully  discussed  :  and  the  ge- 
fKra/ doctrine  with  respect  to  "evi- 
dence of  handwriting, "  explained 
with  a  good  deal  of  particularity, 
inciden^ly,  in  the  course  of  that 
discussion.    Robson  v.  Rocke. 

79,91 

IMPERFECT  PAPERS. 
See  Attestation  Clause. 

An  imperfect  paper,  which  is  imper- 
perfect  in  other  respects,  as  well 
as  in  that  of  its  being  uiiexeaited, 
is  regarded  by  a  Court  of  probate 
in  quite  a  difierent  light  from  an 
imperfect  paper,  whien  is  only  im- 
perfect in  respect  of  its  being  un- 

■  executed.  The  presumption  of 
law  is  against  either ;  but  it  is 
much  slighter  and  more  easy  to  be 
repelled  against  a  testamentary 
paper  whicn  is  only  "  unexecuted, 
than  against  one  which  is  both 
vnextcuttd  and  imperfect  in  other 
respects.  The  Court  will  presume 
the  testator's  " intetUion'  to  be 
with  the  one  ;  upon  its  not  being 
executed  being  so  accounted  for 


INSTRUCTIONS. 

as  to  rebut  the  presumption  of 
abandoned  intention.  But  the 
testator's  intention  must  beprorxd 
to  be  with  the  other  to  entitle  it 
to  probate ;  in  superaddition  to  its 
imperfect,  and  unexecuted,  state 
being  satisfactorily  accounted  for. 
Montejiore  v.  Monleftore.  354 

The  legal  presumptions  against  im- 
perfect testamentary  papers  of 
every  description  are  stronger  or 
weaxer,  nearly  in  exact  proportion 
to  the  d^ree  of  maturity  at  which 
those  papers  have  arrived.       357 

INCONTINENCE. 

See  FoRifiCATioM. 


INHIBITION. 

See  Appeal,  1. 
An  appearance  under  protest  to  an 
inhibition  is  an  expenment,  which, 
if  unsuccessful,  subjects  him  who 
makes  it  to  costs,  without  any  re- 
ference to  the  merits  of  the  appeal. 
Greg  V.  Greg.  276 

INCAPACITY. 

See  Capacity. 

INSANITY. 
See  Deliriuu. — Drithkenness. 
Insanity  alleged  to  defeat  a  will — 
partial  insanity  principallu  relied 
on,  though  general  insanity  also 
alleged.  hew  v.  Clark  and 
Clark.  102 

INSTRUCTIONS. 
See  Ukexecuted  Will. 
1.  Instructions  may  be  presumed 
from  the  conduct  of  the  parW  to 
whom  they  are  pleaded  to  hare 
been  given,  and  from  that  of  the 
several  oUkf  parties  engaged  in 
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the  same  general  transaction,  with- 
out any  direct  proof.  Brogden  v. 
Brown.  449 

2.  The  rule  that  where  capacity  is 
at  all  doubtful,  there  must  be  di- 
rect proof  of  instructions  only  ap- 
plies with  any  stringency  where 
the  instrument  propounded  is  in- 
officious, or  obtained  by  one  whom 
it  purports  materially  to  benefit : 
it  has  little  or  no  application  to  a 
will  procured  through  disinterested 
agency,  and  the  dispositive  part 
of  which  is  consonant  with  the 
testator's  natural  affections  and 
moral  duties.     Ibid. 

3.  A  draft  will  from  "  instructions" 
pronounced  for;  the  Court  holding 
that  the  testator  was  only  prevent- 
ed from  executing  a  will  conform- 
able thereto,  by  the  '•  act  of  God," 
in  the  true  construction  of  that 
phrase.     Allen  v.  Manning.     490 


INTENTION. 

See  Imperfect  Papers.- 

A  Court  of  probate  will  collect  the 
intentions  of  a  testator  as  to  what 
instruments  shall  operate  as,  and 
compose  his,  will,  from  all  the  cir- 
cumstances of  the  case  taken  to- 
gether— not  from  the  mere  con- 
tents of  the  instruments  them- 
selves. Geeenough  v.  Martin.  239 

INTEREST. 

In  interest  causes  where  the  suitor, 
whose  interest  has  been  denied, 
succeeds  in  establishing  his  in- 
terest j  costs  follow,  almost  of 
course,  without  some  special 
ground  of  exemption.  Northet/  v. 
Cock.  294 

INVENTORY. 

1.  The  executors  of  a  deceased  exe- 
cutor, though  not  the  personal 
representatives  of  the  original  tes- 


tator (there  being  an  executor  of 
the  original  testator  stiU  surviving) 
are  compellable  to  bring  in  an  in- 
ventory of  the  effects  of  the  origi- 
nal testator.  Gale  v.  Luttrell.  234 

2.  The  Court  will  compel  an  inven- 
tory, &c.  at  the  suit  of  a  creditor 
by  bond:  notwithstanding  its  al- 
leged invalidity  (that  of  the  bond); 
and  a  suit  as  to  this  actually  de- 
pending at  common  law.  Ibid.  234 

3.  An  executor  (at  least  one  who  has 
a  special  interest ;  but,  probably, 
an  executor  as  executor  merelu) 
may  call  upon  his  co-executor  lor 
ian   inventory.      Paul  v.  Nettle- 

fold,  237.  Huggins  v.  Alexan- 
der.  238,  n. 

4.  Where  objections  to  an  inventory 
given  in  on  oath  by  an  executor  are 
taken  by  one  only,  of  various  par- 
ties, equally  interested  in  the 
effects  of  the  testator :  and 
where  the  disclosure  of  assets 
sought  refers  back  to  transactions 
pretty  remote  in  point  of  time — 
under  such  (and,  by  parity  of 
reason,  under  similar)  circum- 
stances, the  Court  will  presume 
the  inventory  to  be  correct,  with- 
out strong  grounds  laid  to  induce 
a  contrary  suspicion.  Hunter  v. 
Byrn,  311 

5.  A  creditor  or  legatee  may  object 
to  an  inventory  given  in  by.  an 
executor  or  administrator;  and 
may  file  an  allegation  pleading 
"  omissa "  in  order  to  take  the 
answers  of  the  executor  or  admi- 
nistrator; though  he  may  not  go 
on  to  examine  tvitnesses  to  falsify 
the  inventory.  Telford  v.  Tho- 
mas,  319.  Shackleton  v.  Lord 
Barrymore  329 

6.  The  Court  is  not  merely  mims- 
terial  in  the  matter  of  inventories 
under  the  statute  of  Hen.  VIII., 
though  there  are    two  cases,  in 
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LACHES. 


MARRIAGE. 


prohibition,  in  the  Court  of  King's 
JDench>  .seemingly  to  the  effect 
(one,  at  least,  of  them)  as  reported, 
that  it  is  so  {merely)  ministerial. 
So  deeming,  the  Court  will  go  on 
to  entertain  objections  to  inven- 
tories, as  above,  till  it  is  more  fully 
assured,  that  the  advised  Judg- 
ment of  the  Court  of  King's  Bench 
is  to  the  effect  of  those  cases,  as 
reported.  Telford  v,  Thomas,  319 
7.  wi0re  whether  the  rule  of  not 
suffering  depositions  to  be  taken 
upon  aUegations  in  objection  to 
inventories"  [vide  page  331,  332] 
applies  to  the  case  of  an  inventory 
given  in  on  oath  by  the  one,  and 
an  allegation  objecting  to  which 
is  filed  by  the  other,  of  two  liti- 

Sint  parties  in  a  cause  touching 
e  validity  of  the  will.     Brogden 
V.  Brown.  336 

INTESTACY. 

Succession  to  intestates'  effects  dy- 
ing domiciled  elsewhere.    6'ee  Do- 

MICIL.  1 

'       IRISH  MARRIAGE. 

See  Marriage,  2. 

JURISDICTION. 

See  Brawling,  2. — Request. — 
Costs,  2. 

1.  A  question  of  jurisdiction  ought 
not  to  be  raised  on  a  mere  motion. 

321 

2.  The  spiritual  Court  is  neither  in- 
debted for  its  jurisdiction  over 
inventories  to  the  statute  21  Hen. 
VIIL,  c.  5 ;  nor  is  its  jurisdiction 
in  that  matter  at  all  infringed  by 
that  statute.  324, 329 

LACHES. 

One  who  prays  an  extraordinary 
indulgence  must  not  have  been 
reduced  to  the  necessity  of  so 
doing  by  his  own  laches.  Du- 
rant  v.  Durant.  267 


Quaere,  whether  a  party  can  allege, 
successfully,  in  excuse  for  laches, 
the  illness  (or  as  the  case  may  be) 
of  his  attorney.  The  spiritual 
Court  khows  nothing  of  attomies. 
The  proctor  is  "  dominus  litis ;  " 
and  he,  and  his  principal  are 
alone  responsible  to  the  Court  and 
the  other  party.       Ibid.  270,  273 

LUCID  INTERVAL. 

See  Delirium. 

LUNACY. 

Of  executor  or  administrator,  see 
Administration,  2,  3. — ^Writ 
de  lunatico  inquirendo.        35,  110 

MARRIAGE. 

See  Bigamy. — Decree  to  see  Pro- 
ceedings.— Marriage  Certifi- 
cate.— Nullity. — Revocation. 

1.  A  valid  marriage  between  parties 
may  be  had  by  their  consent  per 
verba  de  pnesenti  in  Scotland, 
such  parties  being,  respectively, 
above  the  age  of  pupillage,  with- 
out either  banns  or  license,  and 
without  the  intervention  of  any 
religious  ceremony.      Also —  the 

Eubiic  cohabitation  of  parties  as 
usband  and  wife  in  Scotland 
is  presumptive  proof  that  they  are 
validly  married ;  and  becomes 
conclusive  evidence  of  such  their 
marriage  in  the  event  of  its  not 
being  distinctly  proved  that  '*  they 
did  not  intend  *  to  contract  matn- 
mony.  Montague  \.  Montague,  yio 

2.  A  marriage  in  Ireland,  in  a  pri- 
vate house  at  any  hour  of  the  day 
or  night,  is  valid,  if  celebrated  by 
a  person  in  holy  orders,  between 
two  papists,  according  to  some 
catholic  ritual.       Bruce  v.  Burke. 

471. 

A  marriage  so  celebrated  between 
two  parties  alleged  to  be  null  by 


NULLITY  OF  MARRIAGE. 


PEWS. 
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reason  that  one  of  the  said  two 
parties  was  a  protestant — that 
alleged  ground  of  nullity  held  not 
to  be  proved.  Ibid. 

MARRIAGE  AND  BIRTH  OF 

ISSUE. 

See  Revocation. 

MARRIAGE  CERTIFICATE. 

1.  The  certificate  of  registry  is 
not  essential  to  the  proof  of  a 
marriage — especially  not  to  the 
proof  of  a  marriage  had,  if  at  all 
anterior  to  the  marriage  act. 
Northey  v.  Cock.        294, 296,  n. 

2.  A  certificate  (so  purporting  to  be) 
of  a  Gretna  Green  marriage  is  not 
pleadable  in  proof  of  that  mar- 
riage, ^okes  V.  Milward.  390, 
394.  But  though  not  pleadable 
qua  certificate,  it  may  be  as  a 
constituent,  wholly  or  in  part,  of 
the  marriage ;  accompanied  by 
averments,  to  be  sustained  by  evi- 
dence, of  its  being  such,  in  and 
by  the  law  of  Scotland.  Monta- 
gue V.  Montague.  375 

MINOR. 

See  Process. 

NOTICE  OF  VESTRY. 

See  Brawling,  1. — Vestry. 

NULLITY  OF  MARRIAGE. 

See  Bigamy,  2. 

In  a  cause  of  nullity  of  marriage,  the 
marriage,  of  the  nullity  of  which 
a  declaratory  sentence  is  prayed, 
requires,  especially,  to  be  proved 
— m  which  part  of  his  case  if  the 
plaintiff  fails,  the  Court  should 
withhold  its  declaratory  sentence 
of  nullity — how  clearly  soever  all 
the  several  facts  may  be  esta- 
blished in  evidence,  on  which,  had 


the  marriage  itself  been  establish- 
ed by  similar  evidence,  a  sentence 
declaratory  of  its  nullity  might 
well  have  been  founded.  This  at 
least  is  the  rule,  where  the  plain- 
tiff and  defendant,  respectively,  are 
the  alleged  contracting  parties. 
Nokes  V.  Milward.  386 

The  hypothetical  form  of  the  sen- 
tence in  certain  causes  of  nullity 
of  marriage,  [viz.  a  sentence  pro- 
nouncing the  marriage  null,  if 
any  such  marriage  were  had]  to 
be  accounted  for  by  the  special 
consideration,  that  the  plamtifF, 
in  each  of  those  causes,  was  not 
only  neither  party,  nor  privy,  Jto 
the  marriage,  but  was  one,  from 
whom  the  particulars  of  the  mar- 
riage were,  probably,  studiously 
concealed  by  the  defendant,  in 
order,  expressly,  to  defeat  the  ob- 
ject of  the  suit.  Heseltine  v. 
Murray.  Fust  v.  Bowerman. 
Watson  V.  Faremouth.     399,  402 

PAPERS  IMPERFECT. 

See  Imperfect  Papers. 

PECULIARS. 

Appeals  and  letters  of  request  from 
peculiars  lie  at  once,  to  the  metro- 
politan. 406 

PEREMPTION   OF  RIGHT  TO 

APPEAL. 

See  Appeal,  1,  2. 

PERSONAL  ANSWERS. 

See  Answers. 

PEWS. 

1.  Faculties  appropriating  pews  in 
parish  churches,  to  particular  fa- 
milies, in  different  forms,  and  un- 
der different  limitations,  too  lavish- 
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ly  granted  by  ordinaries  in  fonner 
times — the  numerous  ezciusire 
rights  to  particular  pews  vested, 
or  suppoied  to  be  vested,  in  parti- 
cular families,  to  which  this  has 
giyen  rise,  nuisances  to  parishes 
at  large — it  is  the  duty  of  ordina- 
ries to  prevent,  so  far  as  may  be, 
their  continuance  or  increase  by 
treating  all  applications  for  such 
facilities  with  great  reserve ;  and 
1^  suffering  none  to  issue  but  on 
special  considerati(ms.  Fuller  v. 
tane.  419 

General  law  with  respect  to  pews 
and  sittings  in  churches,  425. 
Duties  of  churchwardens  in  re- 
spect to  ditto,  426.  Divers  forms, 
and  sundry  limitations,  in  and 
ander  which  faculties  appropriat- 
ing pews  have  issued,  426,  427. 
and  which  the  least  exceptionable. 
Ibid. 

2  Prescriptive  rights  to  pews,  origin 
of — what  the  parties  claiming  them 
must  shew  in  order  to  make  out 
their  prescriptive  titles,  427. 

PLEADINGS. 

1.  In  a  rejoinder  to,  or  upon,  a 
responsive  allegation,  theonly  facts 
strictly  pleadable  are  those,  either 
contradictory  to,  or  explanatory  of, 
facts  pleaded  in  the  allegation  to, 
or  upon,  which  it  rejoins;  and 
those  which  are  noviter  pervenla 
to  the  proponent's  knowledge — 
though  the  Court  mat/,  in  its  dis- 
cretion, permit  facts  to  be  pleaded 
which  come  imder  none  of  those 
descriptions,  under  certain  circum- 
stances. Dew  v.  Clark  and  Clark. 

102 

2.  In  criminal  proceedings  the  de- 
fendant is  entitled  to  a  full  lati- 
tude of  defence ;  and  to  plead  all 
matters  which  can,  in  any  degree. 
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bear  on  the  ultimate  deci^on  of  the 
cause.     Gates  v.   Chambers.  188 

3.  A  party,  on  appeal,  may  amend 
his  case  by  pleading  new  Jacts  in 
the  appellate  Court.  289,  403 

4.  The  principle  upon  which  the 
Court  rejects  any  plea  is,  its  inad- 
equacy, assuming  it  to  be  true,  to 
make  out  the  case  laid  in  it.  Moit- 
tefiore  v.  Montefiore.  354 

5.  In  assuming  an  allegation  to  be 
true  for  the  purpose  of  determining 
its  admissibility,  the  Court  only 
assumes  to  be  true,  those  facts 
pleaded  in  it  capable  of  satisfac- 
tory proof;  and  not  all  the  several 
averments  which  may  stand  in  the 
allegation,  being  mere  inferences 
deduced,  somehoto,  from  those  facts. 
The  averments  in  a  plea,  are  ta- 
ken for  true,  only  so  Jar,  as  the 
facts  pleaded,  justify  inferences  to 
the  effect  of  those  averments ; 
which  whether  they  do  at  all,  and 
if  so,  to  what  extent,  it  is  for  the 
Court  to  determine.     Ibid. 

356,  356. 

6.  In  considering  whether   a   plea 

Eropounding  a  testamentary  paper 
e  admissible,  the  Court  is  bound 
to  keep  in  view  the  extent,  and 
effect,  of  the  paper  :  and  to  cou- 
ple these,  alt  along,  with  its  his- 
tory as  given  in  the  plea.  Ibid.ZGX 
POOR. 
The  poor  how  entitled  to  due  accom- 
modation in  their  parish  churches, 
and  why  in  particular,  429,  430, 
et  set^.  This  how  lately,  especially, 
provided  for.    Ibid. 

PRACTICE. 
See  Administration,  1,  2,  &c. — 
Alimony,  3.  —  Codicil,  3. — Ap- 
peal, 3. — Decree  to  sec  Proceed- 
isoa. — DoMiciL,  2.~EviDE!iCE,  6. 
—  Fkme  Coteet.  —  Process.  — 
Will.  5. 


PROCESS. 

1 .  An  original  codicil  of  which  pro- 
bate had  been  g^nted  delivered 
out  in  order  to  ita  being  registered 
in  Scotland,  and  there  finally  de- 
posited— this  being  necessuy  to 
give  effect  to  the  same ;  and  the 
codicil  itaelf  not  relating  to  any 
property  of  the  testator  in  this 
country.  Re.  NiehoUon,  de- 
ceased. 333 

2.  The  Court,  if  prayed  will  direct 
its  officer  to  attend  with  the  pa- 
pers in  a  cause  depending,  at  the 
trial  of  an  indictment,  preferred 
by  one  of  the  two  litigant  parties, 
against  certain  witnesses  examined 
on  behalf  of  the  other,  for  a  con- 
spiracy to  suBtein,  by  false  oaths, 
the  case  of  that  other.  WeslTiteath 
V.  Westmeatk.  380 

3.  A  party  who  has  once  prayed 
pubhcaUon,  though  stopped  by 
an  asserted  allegation,  is  not  at 
hberty  to  produce  further  wit- 
nesses upon  ois  plea,as  amattei'of 
course — that  is,  not  without  spe- 
cial eround  laid,  and  by  leave  of 
th'e  CoaH ;  in  the  event  of  such 
asserted  allegation  not  being  actu- 
ally filed.     Bruce  v.  Burke.     404 


PROCESS. 

See  AuMiNiaTRATioN,  9. 

Decree  to  see  Pbocee dings. 

In  all  cases  of"  process  "  served  on  a 
minor,  the  Court  requires  a  certifi- 
cato  of  its  having  been  served  in 
the  presence  of  the  natural,  or  legal 
guardian  of  the  minor :  or,  at  least, 
in  that  of  some  person  or  persons, 
upon  whom  the  actual  care  and 
custody  of  the  minor  for  the  time 
being,  nas  properly  devolved. 
Coojxry.  Green.  454 
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PROHIBITIONS 

Quiere,  whether  prohibitions  to  the 
spiritual  Court  should  go,  at  least, 
in  certain  cases,  till  civilians  have 
been  heard  coiUra.  323  et  uq. 

Prohibition  to  suit  for  brawUng,  by 
letters  of  request.  ■  137 

Prohibition   nut  to  suit  against  a 

clerk  for  incontinence,  after  eight 

months  expired,  on  27  G.3,c.44. 

418.  n. 

PROCTOR. 

See  Lacues, 
Proctor  dominus  litis.  272 


PROTEST. 

To  inhibition.  [^See  Appeal,  I.J' 
Greg  V.  Greg.  276 

To  citation  by  letters  of  request.  rSee 

REguE5T,2.]   Burgoymy.Pree. 

405 

REDUNDANT  ANSWERS. 
See  Ahswbrs. 

REJOINDER. 

iSmPleadivos,  1, 

REPUBLICATION. 

&e  Codicil,  4. 

REQUEST. 

1.  A  suit  for  brawling  may  be  by 
"  letters  of  request.  Dawt  v, 
WiUiami.  130 

2.  "  Letters  of  request "  from  a  bi- 
shop's "  commissary,"  go  in  the 
same  course  with  the  "  appeal  j" 
that  is,  not  to  the  diocesan  Court, 
but  to  the  metropolitical — the 
Court  of  Arches.  Burgoyne  v. 
Free.  405 
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RESCINDING  COIfCLUSION 
OF  CAUSE,  kc. 

1.  A  prayer  to  rescind  the  conclusion 
of  a  cause,  &c.,  rejected  for  reasons 
especially  stated.  Robson  v.  Rocke, 
96  et  seq.  Nokes  v.  Milward.  402 

2.  When  the  Court  is  prayed  to  rescind 
the  conclusion  of  a  cause,  in  order 
to  new  matter  being  pleaded,  it 
always  requires  to  be  satisfied,  both 
that  the  party  praying  it  is  in  no 
laches,  and  that  the  measure  prayed 
is  one  essential  to  the  ends  of  jus- 
tice— ^it  always  further  requires 
that  some  special  ground  be  laid 
(as  that  of  such  new  matter  having 
newly  come  to  the  proponent's 
knowledge,  or  as  the  case  may  be) 
to  found  the  prayer.  Durant  v. 
Durant.  267 

RESTITUTION  OF  CONJUGAL 

RIGHTS. 

&c  Adultery,  2. 

1.  An  allegation  responsive  to  the 
libel,  in  a  suit  for  restitution  of 
conjugal  rights  admitted  to  proof; 
although  the  facts  pleaded  amount- 
ed to  a  charge  neitlier  of  cruelty  or 
adultery  agamst  the  party  by  whom 
a  sentence  of  restitution  was  pray- 
ed— but  without  the  Court  pledg- 
ing itself  as  to  the  final  effect  of 
the  facts  pleaded,  at  the  hearing. 
Molonuv.  Moloni/.  253 

2.  The  Ecclesiastical  Court  can  only 
interfere  in  the  way  of  restitution, 
where  matrimonial  cohabitation  is 
suspended.  Hence  it  is  incompe- 
tent to  the  wife  to  sue  the  hus- 
band; or  the  husband,  the  wife,  for 
restitution,  pending  cohabitation. 
Or  me  v.  Orme,  382 

3.  But  when  a  husband,  who  has 


REVOCATION. 

been  sued  successfully  for  restitu- 
tion, certifies  (as  usual)  in  order  to 
his  dismissal,  that  he  ''  has  taken 
his  wife  home,  and  treated  her 
with  conju^l  affection  ;*'  (both  of 
which  he  is  enjoined,  such  being 
the  usual  form  of  sentence)  the 
wife  may  be  heard  in  objection  to 
such  certificate — and  on  proof  that 
though  she  has  been  **  taken 
home,"  the  husband,  at  home,  has 
not  treated  her  with  '*  conjugal 
affection,"  the  Court  will  refuse  to 
dismiss  the  husband,  but  direct 
him  to  certify  over.      Gill  v.  Gill. 

384 

REVIVAL. 

To  the  revival  of  a  former  uncanceUed 
will,  upon  the  cancellation  of  a 
latter  revocatory   will,  the   legal 

!>resumption  is  neither  adverse  nor 
avourable — in  other  words,  there 
is  no  legal  presumption,  either  way. 
The  law,  having  furnished  that 
principle,  retires;  and  leaves  the 
question  one  of  intention  merely, 
and  open  to  a  decision,  either  way, 
according  to  extrinsic  facts  and 
circumstances.  Usticke  v.  Baw- 
den.  116 

A  case  of  this  description  totally 
nude  of  circumstances,  is  so,  next 
to,  impossible,  as  to  render  it  unne- 
nessary  to  enquire  what  principle 
would  be  applicable  to  it,  should 
it  ever  occur.     Ibid.  126 

REVOCATION. 

See — Cancellation. — Revival. 

1.  A  will  and  codicil  pronounced  for; 
and  three  intermediate  codicils 
held  to  be,  impliedly  revoked. 
Greenou^h  v.  Martin.  239 

2.  A  will  is  presumptivelv  revoked 
by  the  testator  marrying  and  hav- 


STATUTES. 

ing  issue.  That  presumption  how- 
ever, (the  strengUiofwiiich  varies 
according  to  circumstances)  may 
be  rebutted  by  evidence  (strong  in 
proportion)  to  shew  that  the  tes- 
tator meant  it  to  operate  notwith- 
standing his  having  married  and 
had  issue:  but  such  evidence,  to 
be  efTectual,  must  satisfy  the  Court 
astothisiuneyuivoca/^.  A  formal 
codicil,  subsequent,  referring  in  di- 
rect terms  to  that  identical  will 
would,  undoubtedly,  as  a  republi- 
cation of  the  will,  be  effectual  to 
this.    Gibbens  v.  Cros$.  456 


SCOTCH  MARRIAGE. 
See  Makkiaoe,  1. — Maruiaoe  Cer- 
tificate, 2. 

SEATS  IN  A  CHURCH. 

&e  Pews. 

SECURITIES. 

See  Aduihistration,  5, 8. 

SEPARATION  (DEEDS  OF.) 
See  Adultery,  3. 

Deeds  of  separation  are  no  bars, 
either,  on  the  one  hand,  to  suits  for 
restitution;  or,  on  the  other,  to 
charges  of  adultery.  Provisions  of 
one,  held  not,a8  insisted,  toam6unt 
to  a  letter  of  licence  to  the  wife  to 
commit  adultery.  Sullivan  v.  Sul- 
livan. 303 

STATUTES. 

21  Hen.  8,c.5,  pp.  322, 324, 329,— 
23  Hen.  8,  c.  9,  pp.  136,409,411. 
—24  Hen.  8,  c.  12,  pp.  407,  408, 
— 5  8t  6  Edw.  6,  c.  4,  pp.  137, 
141.-22  Car,  2,  pp.  265,  258.— 
12  Geo,  3,  c.  11,  p.  400,  n.— 27 
Geo.  3,  c.  44,  pp.  416,  417,  418. 


-^38  Geo.  3,  c.  87,  p.  504.-67 
Geo.  3.  e.  99,  pp.  180,  195.— 58 
Geo.  3rC.  69,  pp.  135,  139. 


Liabili^  of,  to  church  rate,  see 
Church  Rate. 

TRUSTEES. 

See  Adhinistratiok,  4. 

TRUTH  OF  PLEAS. 

How  far  assumed  by  Courts  in  con- 
sidering their  admissibility,  see 
Plbadinos,  5. 

VERDICT. 

See  BioAUY. 

1.  Averdictin^anmafenti, between 
the  same  parties,  pleadable.  Dew 
V.  Clark.  Ill,  113 

2.  A  verdict  of  conviction  is  notcoii- 
c/ujtue  evidence  to  the  commission 
of  the  offence  by  the  party  ^[ainst 
whom  it  is  pleaded,  in  a  mere 
civil  cause :  tnough  it  is  in  a  per- 
sonal {partly  criminal)  suit,  found- 
ed, immediately,  upon  that  offence 
of  which  the  aefendant  (the  party 
proceeded  against,  and  against 
whom  it  is  pleaded)  has  bo  been 
convicted.  Wilkimonv.  Gordon, 
158,  et  seq.  Bromley  v.  Bromley. 
Ellenthorp-  v.  Myers  and  Moss. 

168. 169,  n. 

3.  A  party^  in  a  cause  may,  during  its 
pendency,  indict  certain  wibiesses 
examined  on  behalf  of  the  otiicr 

Earty,  for  a  conspiracy  to  sustain, 
y  false  oaths,  the  case  of  that 
other :  and,  upon  their  conviction 
ensuing,  may  plead,  this  in  excep- 
tion to  the  testimony  of  such  wit- 
neiises.  Westmeatk  v,  Westmeath. 
380 
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Will. 


VESTRY. 

See  Brawlxkq,  , 

Quicre,  whether  the  ctomi  Hbuse  of  a 
minister,  while  presiding  at  a  meet- 
ing of  his  parishioners,  in  vestry, 
be  not  an  ecclesiastical  offence, 
and  punishable,  as  such,  by  the 
lend  ecclesiastical  >  law  ;  al- 
LOugh  it  be  not  liable  to  be  dealt 
with  as  a  *'  chiding  and  brawling'* 
within  the  statute  5  &  6  Edw.  6, 
c.  4,  inasmuch  as  the  vestry  was 
clearly  not  holdcn  in  a  consecrated 
place.    Williams  v.  Goodyer,  463 

VESTRY  (NOTICE  OF). 

See  Brawling. 

[Statute  68  Geo.  3,  c.  69,  as  to  no- 
tice of  vestry].      See  pp.  135,  139 

UNEXECUTED  WILL. 

See  Imperfect  Papers. 

A  testator  made  a  will  to  please  bis 
'  wife :  thcti  a  second  (unknown  to 
his  wife)  to  please  himself :  some- 
time after  he  went  to  his  attorney 
and  gave  him  instructiom  for  a 
new  or  third  will — telling  him,  at 
the  same  time,  that  he  was  going, 
that  day,  to  make  a  codicil  to  (and 
so,  in  effect,  to  revive)  the  jfirst, 
terming  it  his  wife's,  will;  but 
would  come,  the  next  day,  and 
execute  the  third,  which  he  meant 
to  be  his,  will.  He  revived  the 
first  will,  accordingly ;  but  died 
without  executing  the  third.  The 
Court  holding  that,  upon  the  evi- 
dence, he  was  only  prevented  from 
executing  the  third  by  the  *'  act  of 
God"  in  the  true  sense  of  that 
phrase,  pronounced  for  a  draft 
will ;  which  had  been  prepared,  in 
his  life  time,  from  the  instructions 
so  given  by  tlie  testator,  as  afore- 
said. 


UNNATURAL  PRACTICBS. 

1 .  Divorce,  by  reason  of.  Bromley  v 
Bromley,  158,  n.  Mogg  v.  M 


2.  Deprivation,  by  reason  of.  Eilen- 
thorp  V.  Myers  and  Moss.    I59»  n. 

WIFE. 

See  Feme  Covb&t. 

WILL. 

See  DoMiciL,  1,  2. 

1.  The  will  of  a  British-bom  sub- 
ject {suh  modo)  domiciled  abroad, 
if  made  in  English,  according  to 
English  forms,  is,  probably,  enti- 
tled to  probate  A^re ;  though  null 
and  void  according  to  the  lex  loci 
where  it  was  made.  Duchess  of 
Kingston  s  will — case  of,  21 

2.  A  will  propounded — ^the  direct 
evidence  of  the  factum  of  that 
will  stated,  and  held  to  be  suffi- 
cient, corroborated  by  various  facts 
and  circumstances,  to  entitle  it  to 
probate,  if  not  itself  impugned 
and  discredited  in  the  strongest 
manner — attempts  to  impugn  it 
by  attacking — first,  the  credit  of 
the  (sole)  witness — secondly,  the 
probability  of  the  disposition — 
thirdly,  uie  genuineness  of  the 
sfj^ature,  stated,  and  held  to 
fail — the  will  pronounced  for;  and 
the  opposing  parties  condemned 
in  costs.     Robson  v.  Rocke. 

53  et  seq, 

3.  Direct  evidence  to  the  factum  of 
a  will  propounded,  stated,  and 
held  to  be  sufficient  to  sustain  the 
I^aper.  Ayrcy  v.  Hill,  214  et  setf, 

4.  An  allegation  propounding  an 
imperfect  paper  as  a  will,  rejected, 
as  insufficient  to  sustain  the  paper. 
Montefiore  v.  Montefiore.         354 


5. 


WILL. 

Administration,  under  obtain 
limitations,  of  the  goods  of  a 
forei^er,  decreed  to  the  substi- 
tuted attorney  of  his  residuary 
legatees,  with  an  official  copy  an- 
nexed of  ** extracts*' (only)  "Jivm 
his  wilV* — such  extracts  consisting 
of  the  beginning  and  ending  of 
the  will ;  and  of  two  clauses  there- 
in— ^the  one  containing  the  ap- 
pointment of  executors ;  and  the 
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other,  a  bequest  of  the  iMlator's 
(only)  property  in  this  coimtry. 
Rt  Rioboo,  deceased*  461 

WITNESS. 

See  Appeals,  2, — Attestatiok, — 
Attesting  Witnesses,  —  Evi- 
dence, 1,  2,  &c. — Exceptive  Al- 
legation,2,3, 4. — Han-dwritivo. 
— Practice,  2.  3. — Verdict,  3. 


END    OP   TIIK    SECOND    VOLUME. 
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KRADBUBY    AHD   OXMT,    PRINTERS,   76,    FLBKt-STBBST. 


ERRATA, 

Page  14,  line  18,  for  "other his  domicil/'  read  ''other  than  his  domicil. 
25,  in  margin,  for  "differ,"  read  "defer." 
165,  line  6,  for  "  as  stands,"  read  "as  it  stands." 
167,  line  13,  for" to prouc  evidence,"  read  ^^io procure  evidence." 
316,  for  "  Dr.  Swaby,"  read  "  Dr.  Swalxy." 


